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Facts

1. By decision of 13 October 2008, the Registrar @ biiternational Criminal
Tribunal for Rwanda (ICTR) through its Defence Csein and Detention
Management Section (DCDMS) assigned the Applicantepresent Mr. Léonidas
Nshogoza, an ICTR Defense Investigator charged foith counts of contemptThe
Applicant was advised in a letter of assignment sh& would be paid under a Lump
Sum System applied at the ICTR, in agreed phast@stiwe last phase being at the
close of the trial. A lump sum of USD 50,000 wds@dted to the Applicant to cover
legal assistance and investigation fees, in additio reasonable and necessary

expenses.

2. Subsequently, the Applicant considered that trecated sum of USD 50,000
was insufficient to cover outstanding fees incunpeidr to the period covered by the
lump sum. On 23 February 2009, in the middle of tlwe-month long trial, she

requested the DCDMS to review her lump sum.

3. On 24 February 2009, the Applicant met with thenthiead of the DCDMS
in order to increase the lump sum. On 27 Febru@f@2after the trial ended in the

Nshogoza case, she received an email from a DCDM&=Oadvising that,

“DCDMS is of the view that the amount allocated filsis contempt of court
procedure is sufficient. Consequently, your reqéi@st review of the USD 50,000
amount is denied”.

4. On 10 April 2009, the Applicant wrote to the therdd of DCDMS stating

that he had orally agreed, during their meetin@#4fFebruary 2009, to review her
lump sum and apply the new lump sum system rulesoAling to the Applicant, the
then-Head of DCDMS never replied to her request.

LICTR Case No. 2007-91-A.
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5. By letter dated 4 May 2009, the Applicant reitedateer request to the
DCDMS to pay her outstanding fees. According toApelicant, she did not receive
areply.

6. On 20 July 2009, the Applicant wrote to the Registf the ICTR, requesting
him to authorize the payment of her outstanding feed expenses claims as Lead
Defense Counsel in the Nshogoza case.

7. In his reply dated 29 July 2009, the Registrar aixgld that, as agreed from
the beginning, the Applicant had been on the Lumam System according to the
nature of the case she was assigned. For thatmethsoRegistrar considered that the
lump sum of USD 50,000 duly compensated her forwloek done and that the

Tribunal had covered all her outstanding fees aqpeteses claims duly justified.

8. By letter dated 26 October 2009 and in accordavitte the ICTR Directive
on the assignment of Defense Counsel, the Applichiailenged the Registrar’s
decision before the President of the ICTR, stathng the DCDMS had agreed to

increase her lump sum.

9. In a reply dated 24 November 2009, the PresiderthefICTR denied her
request on the ground that he could not find ewiddhat the Registry had accepted

an increase of her lump sum.

10. On 6 February 2010, the Applicant requested manageevaluation of the
ICTR President’s decision of 24 November 2009.

11. By letter dated 10 March 2010, the Management Etmno Unit (MEU)
advised the Applicant that it lacked competemagone personae to review her
request as she was not considered staff membédreoUnited Nations, within the

meaning of UN staff rule 11.2.

12. On 7 June 2010, the Applicant filed a provisiongblacation with the Dispute

Tribunal as well as a motion, requesting an extansf time in order to properly file

Page 3 of 11



Case No. UNDT/NBI/2010/59
Judgment No. UNDT/2010/170

an application with the UNDT pending the outcomehef request for arbitration
initiated pursuant to an agreement between theedniNations and the United

Republic of Tanzania concerning the headquartetiseofCTR.

13. On 10 June 2010, the UNDT Registry in Nairobi resgeé the Applicant to
peruse Article 3 of the UNDT Statute and indicdte tapacity in which she thought

she was eligible to file an application before Tmdbunal.

14. In her response to the UNDT Registry dated 14 ROE), the Applicant
argued that she met the requirements to file ardicgpn with the UNDT as a

former staff member of the United Nations.

15. In the light of her response, the Registry requetite Applicant, on 15 June

2010, to provide her latest offer of appointmeretuding her UN index number.

16. In another message dated 15 June 2010, the Remsgsted the Applicant
to disclose her index number without further del@y. 16 June 2010, the Applicant
provided the number appearing on the identificatard issued to her by the UN-

ICTR as Defence Counsel.

17.  On 16 June 2010, in response to the request, tpdicApt transmitted to the
Registry a letter indicating that her appointmead lended in March 2010 with the
rendering of the Appeals Chamber judgment in thdogeza case. She also

requested a change of venue to the New York Rggi$the UNDT.

18. By email dated 21 June 2010, the Registry advikedApplicant that they
were not in a position to enter her applicationtf@ground that she did not meet the
requirements set forth in Article 3 of the UNDT (Gta.

19. In her reply dated 22 June 2010, the Applicant lehged the Registry’s

response and stated that,
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“The Management Evaluation Unit's decision of 10rtda2010 formally places the
guestion of the court’s jurisdiction up for chalien and | am challenging its decision
before the UNDT judges, not [the Registry]”.

Applicant’s submissions

20. The Applicant seeks to challenge the decision BY@TR not to increase her
lump sum to cover alleged outstanding fees incuimate performance of her duties
as Defence Counsel at the ICTR. She submits teatden mid-February until mid-
May 2008, while the Registrar delayed her assignm#re Nshogoza Defense
incurred defence costs for more than 150 hourefices, which were not covered

by the Lump Sum.

21. The Applicant submits that she requested managenesatuation in

accordance with the rules and regulations. Sheesuiesitly filed an application with
the UNDT, to contest the decisions by the ICTR twoteview the amount of her
lump sum. She argues that she is a former staff beerof the UN within the
meaning of Article 3 of the UNDT Statute and redsi¢kis Tribunal to determine its

competenceatione personae.

22. The Applicant argues that the UNDT has competercceeritertain her

application as she falls under the scope of Artklef the UNDT Statute, paragraph
1, subparagraph 1, as a former staff member obthited Nations. She provided the
Registry with her UN-ICTR Identification Card anceveral letters allegedly

supporting her status of former UN staff member ematinuous employment.

23. Having filed a request for arbitration pursuantAicle XXIX (“Settlement

of Disputes”) of the Agreement between the Unitedidhs and the United Republic
of Tanzania concerning the headquarters of the ICIHR Applicant seeks an

extension of time in the event that this arbitnatjgrocess does not take place, to
enable her to properly file her application on tipgestion of jurisdiction and to

address the issues on the merits.
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24. The Applicant seeks payment “of all monies duly edrpursuant to ICTR
Rules and Regulations in the amount of 201,167.8®'Uand “additional financial

compensation that the UNDT may deem appropriatemtind circumstances”.

Considerations

25.  On the question of the Applicant'scus standi, or in other words her right to
appear before this Court, the Tribunal recalls deti3 of the UNDT Statute which

provides that:

1. An application under article 2, paragraph lthefpresent statute may be filed
by:

(a) Any staff member of the United Nations, includihg United Nations
Secretariat or separately administered United Katfands and
programmes;

(b) Any former staff member of the United Nationglirding the United
Nations Secretariat or separately administerededritations funds and
programmes;

(c) Any person making claims in the name of an incapted or deceased
staff member of the United Nations, including theitedd Nations Secretariat
or separately administered United Nations fundsmodrammes.

26. From the foregoing, the crux of the matter is wkettounsel assigned by the
Registrar of the ICTR to represent an accused pe(ddefence Counsel”) are
considered staff members of the UN within the megrof Article 3 of the UNDT
Statute. A review of the Tribunal's competence ¢f@e entails the determination of

the definition of “staff member”.
Definition of “staff member”
27.  The Staff Regulations of the United Nations reatbdews”:

“The Staff Regulations embody the fundamental dionl of service and the basic
rights, duties and obligations of the United Nasid®ecretariat. They represent the

broad principles of personnel policy for the stadfiand administration of the

2 Staff Regulations, ST/SGB/2002/1, 1 January 2002
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Secretariat. For the purpose of these Regulatithiesexpressions ‘United Nations

Secretariat’, “staff members” or “staff’ shall refeo all the staff members of the
Secretariat, within the meaning of Article®a¥f the Charter of the United Nations,
whose employment and contractual relationship aefingd by a letter of

appointment subject to regulations promulgatecheyGeneral Assembly pursuant to
Article 101, paragraph“l of the Charter. The Secretary-General, as thefchi
administrative officer, shall provide and enforcetls staff rules consistent with these

principles as he or she considers necessary”.

28. It is clear that the Charter requires that staffnibers be “appointed” by the
Secretary-General (or those to whom this powereas delegated). The hallmark of
a staff relationship is “appointment”, and thisd@ne through a letter of appointment
pursuant to staff regulation 4.1. The Staff Regafest apply to all staff members of
the Secretariat, within the meaning of Article $ttee Charter, whose employment
relationship and contractual link with the Orgatima are through a letter of
appointment issued pursuant to regulations pronedighy the General Assembly.
Such letter is signed either by the Secretary-Gereerby an official in the name of

the Secretary-General.

29. Upon appointment, staff members become interndtiaial servants
pursuant to Regulation 1.1. As a consequence, tbgponsibilities as staff members
are not national but exclusively international.fSaembers have to subscribe to the
following written declaration witnessed by the Sary-General or his or her
authorized representative:

“I solemnly declare and promise to exercise in@fhlty, discretion and conscience
the functions entrusted to me as an internatioivél servant of the United Nations,
to discharge these functions and regulate my cdnalitic the interests of the United
Nations only in view, and not to seek or acceptrirttions in regard to the
performance of my duties from any Government oreotbource external to the
Organization”.

% The Secretariat shall comprise a Secretary Geaathbuch staff as the Organisation may require.
* The staff shall be appointed by the Secretary-G@nmder Regulations established by the General
Assembly.
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30. Similarly, staff members also promise to respea tmasic rights and
obligations set out in the Rules and Regulatiofso(aee UN Staff Regulation 1.2)
being the core values of integrity, professionalemd respect for diversity as well as
some general rights and obligations. One examplinefbasic obligations is that a
staff member cannot engage in any outside occupairoemployment, whether
remunerated or not, without the approval of ther&eacy-General. The latter may
authorize outside occupation or employment provithed it does not conflict with

the staff member’s official functions or the statiisnternational civil servant
What is the status of a Defence Counsel at the ICTR

31. Pursuant to Article 20.4 (b) of the ICTR’s Stafiien accused person shall be
entitled to be assisted by counsel of his or heiceh without payment should this
person not have sufficient means to pay for thallézes. Article 5 of the Directive
on the Assignment of Defence Courdsgtovides more details on the procedure to
follow; a fundamental step is that a suspect oused who wishes to be assigned
Counsel shall make a request to the Registrar.

32. One of the pre-requisites to be eligible as Defe@oensel is that counsel
must be admitted to the practise of law in a Statee a University professor of law.
Once the Registrar assigns a counsel, Defence ebosimall be, in the performance of
their duties, subjected to the relevant provisiaisthe Statute, the Rules of
Detention, the Directive on the assignment of Deée@ounsel and any other rules or
regulations issued by the Tribunal, such as theeGuafdConduct and the codes of
practice and ethics governing their profession #nalpplicable, the Directive on the

Assignment of Defence CounSel

® Staff Regulation 1.2 (0) and (p)

® Article 20.4(b) of the Statute of the ICTR

14 March 2008

8 ICTR Rules of Procedure and Evidence Section 2e R4, “Appointment and Qualifications of
Counsel” and Article 13 “Status of Assigned Couhsélthe Directive on the Assignment of Defence
Counsel
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33. In addition, pursuant to the Code of Professionahdiict for Defence
Counsel, Counsel owes a “duty of loyalty to his/her cligfitIn case of misconduct
resulting in a breach of the Code of ProfessiomadIict, the Registrar may report
any misconduct of Counsel to the professional boelyulating the conduct of
Counsel in his or her State of admission, or in ¢hse a professor who is not
otherwise admitted to the profession, a report m@gent to the governing body of
his or her university. The Host Country Agreement between the UnitedoNatand
Tanzania® makes the Registry responsible to draft a numibeegal documents
necessary for the Tribunal’s judicial work, nam#ilg directive on the assignment of
Defence Counsel and provides a dispute settlemethamism between Defence
Counsel and the ICTR

34. From the above, it is abundantly clear that DefeGoansel do not hold the
status of international civil servants. Counsehat “appointed” by the Secretary-
General. They are not subjected to the basic rightsobligations set out in the UN
Secretariat Rules and Regulations. They are frem@age in any outside occupation
or employment, one of the pre-requisites being atinsel should be practising
lawyers or University professors. This view is begsed by the fact that the
Applicant provided the Tribunal with a letter ofsaghment signed by the DCDMS,
on behalf of the Registrar of the ICTR, and thatspant to Article 10 of the
Directive on the Assignment of Defence Counsel, whe informed that she would
receive a lump sum to cover legal assistance avekiigation fees, in addition to
reasonable and necessary expenses. At no timeheaspiplicant appointed by the
Secretary-General pursuant to Regulations made hiey General Assembly as
required by Article 101 of the Charter of the Origation, requesting her to comply
with the UN Secretariat Rules and Regulations. G@hud not provide to the Tribunal

° Code of Professional Conduct for Defence Counatddi14 March 2008

191 dem, Article 9

1dem, Article 21

12 Agreement between the United Nations and the driepublic of Tanzania concerning the
Headquarters of the International Tribunal for Rdeadated 24 September 1996.

13 |dem, Arbitration Panel pursuant to Article XXIX
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with an index number. In addition, as a practidagyer, she was allowed to engage

in any other outside activities.

35. The Applicant cannot therefore successfully clainattshe is a “staff

member” or “staff” of the Secretariat, within theeaming of Article 97 of the Charter
of the United Nations, whose employment and cotiedeelationship are defined by
a letter of appointment subject to regulations prigated by the General Assembly
pursuant to Article 101, paragraph 1, of the Chaa® set out in the scope and
purpose of the Staff Regulations and being suligetiasic rights and obligations as

referred above.

36. For the foregoing reasons, the Tribunal finds @atinsel assigned by the
Registrar of the ICTR to represent an accused peatses not hold the status of UN
staff members within the meaning of Article 3 o€ tNDT Statute. Therefore, the
Tribunal finds that it does not have jurisdicticatione personae over ICTR Defence

Counsel.
Conclusion

37.  This application is not receivahiatione personae.
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O/Qv/*-/—>

Judge Vinod Boolell

Dated this 24 day of September 2010

Entered in the Register on this 24 day of September 2010
> 4
R g

Jean-Pelé Fomété, Registrar, UNDT, Nairobi
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