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Information exchanged during conciliation 
The original complaint and submissions exchanged during the OAIC’s preliminary inquiries and/or 
investigation may be considered by the Commissioner when making a determination.  

Nothing a party says or does during conciliation will be considered in a determination unless the 
parties agree to it, however. 

The NMAS 
Conciliation at the OAIC is conducted in accordance with the practice standards of the National 
Mediation Accreditation System (NMAS). A copy of the NMAS Practice Standards can be obtained 
online. 

The Law 
Personal information as defined at s 6 of the Privacy Act, is information or an opinion about an 
identified individual, or an individual who is reasonably identifiable, whether the information or 
opinion is true or not. 

The Australian Privacy Principles (APPs) at Schedule 1 of the Privacy Act regulate the collection, 
use, disclosure, and security of personal information held by Australian Government agencies and 
certain private sector organisations. 

The APPs are: 

APP 1 — Open and transparent management of personal information 

APP 2 — Anonymity and pseudonymity 

APP 3 — Collection of solicited personal information 

APP 4 — Dealing with unsolicited personal information 

APP 5 — Notification of the collection of personal information 

APP 6 — Use or disclosure of personal information 

APP 7 — Direct marketing 

APP 8 — Cross-border disclosure of personal information 

APP 9 — Adoption, use or disclosure of government related identifiers 

APP 10 — Quality of personal information 

APP 11 — Security of personal information 

APP 12 — Access to personal information 

APP 13 — Correction of personal information 

The full text of the APPs is available on our website. Information about how the APPs apply is 
available in our APP guidelines. 

For information about the OAIC’s approach to investigation, conciliation and determination of 
complaints see the Guide to Privacy Regulatory Action. 
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What proposals is the other party likely to put forward? How will I respond to these proposals? 
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________ 

What proposals can I put forward? How is the other party likely to respond to my proposals? 

__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________ 

Are there possible points of compromise between these proposals? 

__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________ 

What else is important to me? What options would meet these needs? 

__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________ 

What else is important to the other party? What options would meet these needs? 

__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________ 

Are there some facts or issues that could be agreed to reduce the time and costs of going through 
an investigation or a determination?  

__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________ 

Communication 
Conciliation is a key forum for effective communication between the parties. Communicating well 
during a dispute can be difficult often due to heightened emotions, barriers to understanding the 
language of the legislation, or other life factors and circumstances.  

The conciliator is experienced in facilitating constructive discussions to assist parties with framing 
their communications in a positive manner. Parties can prepare by anticipating the key points that 
could be challenging to communicate and trying to broach these topics with sensitivity and respect.  





Appendix E — Precedent conciliation agreement 
OAIC REFERENCE: [NUMBER]

Conciliation Agreement

This agreement is between: 

[COMPLAINANT NAME]
(Complainant) 

and 

[RESPONDENT NAME] 
(Respondent) 

(the Parties) 

The Complainant made a complaint under s 36 of the Privacy Act 1988 (Cth) (the Privacy Act) 
on [DATE] (the Complaint). The Office of the Australian Information Commissioner (OAIC) 
held a conciliation conference pursuant to s 40A of the Privacy Act on [DATE].  

The parties agree to the following in resolution of the complaint: 

1. The Respondent will [DETAILS OF AGREEMENT].
2. The Complainant withdraws the Complaint and releases the Respondent from liability

arising under the Privacy Act in relation to the Complaint.

This agreement is confidential and made on the basis that, unless the other party consents 
to disclosure or otherwise specified within this agreement, each party agrees to keep 
confidential all information disclosed during the conciliation (the Confidential Information). 
To the extent permitted by law the Confidential Information includes: 

anything discussed with the conciliator in private and
anything discussed between the parties in the conciliation, and
documents prepared in connection with the conciliation.

This agreement can be executed in counterparts. This means that execution will be 
complete when each party holds a copy of this agreement signed by the other party, even 
though the signatures of both parties do not appear on the same copy. 
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SIGNATURE BLOCKS BELOW 

Complainant Name 

…………………………………………

Respondent Representative Name

…………………………………………
Complainant Signature

………………………………………… 

Respondent Representative Signature

…………………………………………
Signed on this

………… of ……………………. 2020 

Signed on this 

………… of ……………………. 2020
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Operational Policy: factors to be considered in 
relation to section 40A of the Privacy Act 1988.

Section 40A of the Privacy Act 1988 (the Privacy Act) provides: 

40A  Conciliation of complaints 

(1) If:
(a) a complaint about an act or practice is made under section 36; and 
(b) the Commissioner considers it is reasonably possible that the complaint may be

conciliated successfully;
the Commissioner must make a reasonable attempt to conciliate the complaint. 

(2) Subsection (1) does not apply if the Commissioner has decided under section 41 or 50 not to
investigate, or not to investigate further, the act or practice.

(3) If the Commissioner is satisfied that there is no reasonable likelihood that the complaint will
be resolved by conciliation, the Commissioner must, in writing, notify the complainant 
and respondent of that matter. 

(4) If a notification is given under subsection (3), the Commissioner may decide not to 
investigate, or not to investigate further, the act or practice. 

1. There are a number of elements to this provision:

i. It applies only to complaints about an act or practice made under section 36 – and does
not relate to investigations undertaken by the Commissioner on their own initiative.

ii. It requires a threshold assessment by the Commissioner – is it ‘reasonably possible that the
compliant may be conciliated successfully’?

o ‘reasonably possible’ means a not far-fetched or unlikely outcome; the outcome
does not need to be more likely than not, but should not be a remote possibility

o ‘may be’ means that it is a possibility, not a certainty
o ‘conciliated successfully’ means that the complainant and respondent agree to an

outcome, regardless of whether it is the outcome either was originally seeking.

iii. It is likely that this threshold will be met in relation to the majority of complaints. The
following factors may suggest that it is not reasonably possible that a complaint may be
conciliated successfully:

o the refusal to conciliate the matter by either party or a stated intention not to
participate in the conciliation process

o a lack of response from the respondent to the complaint, or cessation of
responsiveness by the respondent
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o the respondent has entered into administration, liquidation or bankruptcy and is
therefore limited in relation to the compensation that might be offered to settle the
matter.

o This is not a definitive list.

2. Where the Commissioner forms the view that there is no reasonable likelihood that the
complaint will be resolved by conciliation, the Commissioner must notify both the
complainant and the respondent of that view.

i. That notification must be in writing and can be sent electronically.

It remains open to the Commissioner to decide to investigate or not to investigate the 
complaint.   

3. If the Commissioner considers it reasonably possible that the complaint may be conciliated
successfully, they ‘must make a reasonable attempt to conciliate the complaint’.

i. Once the Commissioner forms the view that the complaint may be conciliated
successfully, there is no discretion not to attempt conciliation: ‘the Commissioner
must’.

ii. However, it remains open to the Commissioner to form a different view about the
prospects of successful conciliation at any time. If the Commissioner reassesses the
prospects of successful conciliation and forms a view that successful conciliation is
now not likely, the Commissioner must notify both the complainant and the
respondent of that view at that time in accordance with s 40A(3) and as outlined above
at paragraph 2.

iii. A ‘reasonable attempt’ to conciliate is determined with reference to the particular
circumstances of the matter. Parties are expected to cooperate with conciliation
processes, including scheduling, unless there are exceptional circumstances. Factors
that would indicate that a ‘reasonable attempt’ to conciliate has been made, even
where the conciliation was not successful, are:

i. where the conciliation has been scheduled and advised to the complainant or
the respondent and the complainant or the respondent has not attended, with
either no, or little, notice

ii. where the Commissioner is unable to find a conciliation time suitable to both
parties, after two attempts to do so

iii. where the conciliation has been scheduled for a reasonable duration, but the
matter was unable to be resolved within that allocated time, regardless of
whether one or more parties wishes to continue the conciliation

iv. where either party has behaved inappropriately during the conciliation.
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Privacy Act 1988
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Guide to privacy regulatory action

Privacy (Australian Government Agencies  Governance) APP Code 2017
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Case Management Overview. 

The
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Australian Information Commissioner Act

Where the complaint investigation has been outsourced 
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Conduct of an OAIC employee 
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