DOCUMENT 1
FOIREQ22/00008

Australian Government

Office of the Australian Information Commissioner

Notice on completion under s 86 of the FOI Act (S - Bl
B -d Services Australia

On 3 September 2017, the Office of the Australian Information Commissioner (OAIC) received
a complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about
Services Australia® (the Department) in its performance of its functions and exercise of its
powers under the FOI Act.

The FOI complainant is [T

The complainant made a number of allegations that are not within my jurisdiction. In
addition S r2ised allegations relating to the Department’s processes for handling
requests for access to documents under the FOI Act, in particular regarding the
Department’sdecision that a practical refusal reason existed and the conduct of the
subsequent internal review.

The FOI request which is the subject matter of this complaint was also subject to IC review of

the Department’s access refusal decision ([l " ' have referenced this FOl request
in this investigation.

In reaching my conclusions | have relied upon the submissions provided by the Department
and the complainant.

This notice on completion sets out the relevant:

e background to the FOl Complaint

e issues and legislative framework

e submissions from the parties and case study
e conclusions and recommendations.

Background

On 24 March 2017, the complaint lodged an FOI request for access to documents with the
Department under the FOI Act.

! At the time this investigation commenced the responsible department was the Department of Human
Services. On 29 May 2019, the Administrative Arrangements Order established Services Australia. We
note that during the investigation the Department referred to itself as the Department of Human
Services. In this notice Services Australia will continue to bereferred to as the ‘Department’.

’ R v 2 s finalised under s 55K of the FOI Act on 24 June 2019.
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On 3 April 2017, the Department wrote to the complainant seeking confirmation that the
scope of the request was:

B

On the same day the complainant responded to the Department confirming the scope of the
FOI request as described in the Department’s email of 3 April 2017.

On 24 May 2017, the Department issued the complainant with a request consultation notice
under s 24AB of the FOI Act.

'On 25 May 2017, the complainant responded that lldid not wish to revise the scope of the
request. This ended the request consultation process.

On 26 May 2017, the Department provided a response to the complainant’s FOI request. In its
decision the Department refused access under s 24(1) on the basis that a practical refusal
reason existed as the work required to process the request would substantially and
unreasonably divert the resources of the Department from its other operations

(s 24AA(1)(a)(i)).

On 20 June 2017, the complainant sought internal review of the Department’s decision of
26 May 2017, under s 54C of the FOI Act.

On 21 July 2017, the Department provided an internal review decision, affirming the primary
decision that a practical refusal reason existed.

On 14 September 2017, the complainant sought IC review of the Department’s internal

review decision ([l - ' lllapplication for internal review of 20 June 2017, the
complainant said:

On 23 October 2017, the OAIC notified the Department that it had commenced IC review of -
its internal review decision of 21 July 2017.
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In ‘Q0’ and Department of Human Services (Freedom of information) [2019] AICmr 46 (‘Q0’), |
set aside the Department’s internal review decision of 21 July 2017, finding that no practical
refusal reason existed.

During the course of this investigation, the Department provided submissions outlining its
current FOI processes and submissions addressing the allegations raised by the
complainant.

During the course of this investigation and the related IC review ([ ). the
complainant provided a number of submissions in support of [ FOl complaint.

Investigation conclusions

Pursuant to s 87 of the FOI Act, the investigation conclusions will set out my opinions and
conclusions about the matters raised in this complaint.

I have considered all the material put forward by the Department and the complainantin
this matter.

Issue 1: The Department’s decision to refuse access under
s 24AA(1)(a)(i)

Allegation

The complainant alleges that no practical refusal reason existed and the Department’s
decision to refuse access under s 24AA(1)(a)(i) was not justified.

Discussion

As outlined above, | have recently considered this issue in 'Q0’. In that decision | considered
whether a practical refusal reason existed. | found that the practical refusal reason did not
exist and accordingly directed the Department to process the complainant’s FOI request.

Conclusion

Consistent with my findings in ‘Q0’, | conclude that the Department’s internal review
decision of 21 July 2019, which refused access based on there being a practical refusal
reason, was not justified. | am satisfied that any defects in the consultation process
conducted pursuant to s 24AB has been cured during the related Information Commissioner
decisionin ‘QO’.

3
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Issue 2: Conduct of internal review
Allegation

The complainant alleges that the Department did not properly conduct an internal review of
the Department’s primary decision of 26 May 2017, in accordance with s 54C of the FOI Act.

The complainant alleged:

(Internal review decision maker) made her illegitimate statement of endorsement in a futile
attempt somehow divert attention away from the cover-up/whitewash. However, (Internal
review decision maker) efforts had the perverse effect of prompting me to shine a spotlight on
the cover-up/whitewash through the lens of i conduct.

(Internal review decision maker) threw down the gauntlet; | have picked it up with a vengeance.

(Internal review decision maker) presents a pseudo-reason about the judicious use of the DHS’s
resources to justify upholding (primary decision maker) decision. However, the real reason that
(Internal review decision maker) has for jjjfijdecision is to try and divert attention away from
the incontrovertible fact that DHS has been squandering resources my case for six years.

Essentially, the complainant alleged that the internal review decision maker did not
discharge jjiijobligations under s 54C(3) to make a fresh decision on behalf of the
Department.

The Complainant also alleges that the Department did not properly consult with [jjiij prior to
making a decision to affirm the primary decision that a practical refusal reason existed.

In [illapplication for internal review the complainant said:

This email is an application under the Freedom of Information Act 1982 (The Act), sections 54
and 54L, for a review of (Primary decision maker) 26 May 2017 decision to refuse my FOI
request, Under section 24AA(1)(a)(i) of the FOI Act. (I suspect that j may have intended to
write section 244, not 24AA.)

I look forward to having a preliminary phone conversation about this request as soon as
possible, not least to discuss the possibility of meeting face to face.

Legislative framework
Section 54B provides that an FOIl applicant can seek internal review of an agency’s access refusal or
access grant decision.

Section 54C provides that where an FOI applicant seeks internal review of an original decision, an
agency must arrange for a person other than the person who made the original decision, to make a
fresh decision on behalf of the agency within 30 days of the application for internal review is received.

4
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The FOI Guidelines explain:

If possible, it is preferable that a more senior officer who was not involved in the earlier
decision be appointed to conduct the internal review. If no suitable person can be appointed,
the agency should consider discussing with the applicant the option of applying for IC review
instead.®

Department’s submissions

During the course of this investigation the Department contended that during both the
original decision and the internal review decision it had considered the time taken to:
¢ identify, locate and collate the document;
e examine the document;
o decide whether to grant or refuse access;
e consult with third parties;
o redact exempt material from the document.; and

¢ notify the final decision
The Department further submitted:

| am satisfied that the decision maker undertook a full merits review of the Primary Decision.
Among other things, the decision maker independently considered the documents within
scope, the processing time calculations and the correspondence between the Applicant and
the department. After considering this information in an independent and impartial fashion,
the decision maker determined that a practical refusal reason existed.

| am satisfied that the decision maker undertook a full merits review that was compliant with
the obligations identified in section 54C of the FOI Act.

Discussion

Allegation: that the internal review officer did not make a fresh decision under s 54C(3) of the
FOI Act

During the course of this investigation, the Department provided a copy of a file note dated
14 July 2017, made by the internal review decision maker, which outlined her considerations
prior to making the internal review decision. The internal review decision maker was
different from the person who made the original decision.

There is nothing before me which suggests that the internal review decision maker did not
take the steps outlined in the file note.

3 FOI Guidelines [9.26].
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I have inspected the internal review decision, from my examination it complies with the
requirements under ss 26 and 54C(4) of the FOI Act.

| also note that the decision was provided to the complainant within 30 days of |jil}
requesting the internal review in accordance with s 54C(3) of the FOI Act.

Conclusion

1find no evidence that the internal review decision maker did not make a fresh decision
under s 54C(3) of the FOI Act.

Allegation: that the Department did not properly consult with the complainant prior to maklng
the internal review decision

The complainant contended that the Department should have conducted a consultation
process with the complainant during the internal review. | note that there is no statutory
obligation similar to the obligation under s 24AB for a decision maker to undertake a further
formal request consultation process before making an internal review decmon althoughiitis
open to the Departmentto do so.

Conclusion

There is no statutory requirement for internal review officers to consult with an applicant
prior to making the internal review decision.
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Australian Government

Office of the Australian Information Commissioner

Notice on completion under s 86 of the FOI Act (NN - I
I 2nd Airservices Australia

On 27 November 2017, the Office of the Australian Information Commissioner (OAIC)
received a complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act)
about Air Services Australia (Airservices) in its performance of its functions and exercise of its
powers under the FOI Act.

The FOI complainant is [T

The complainant raised allegations relating to Airservices’ processes for handling requests
for access to documents under the FOI Act, in particular regarding the identification and
provision of documents falling within the scope of.request of 30 March 2017 (the FOI
request).

The FOI request which is the subject matter of this complaint was also subject to IC review of
Airservices’ access refusal decision (|l - | have used the FOI request as a case
study during this investigation. A chronology of the processing of the FOI request can be
found at Attachment B.

| note Airservices’ submissions during the course of this investigation that the decision
maker at the time of processing the request has since ceased employment with Airservices.
Airservices advised my office that, as a result, it had been difficult to locate documents
including correspondence and file notes which may go to whether the allegations made by
the complainant are substantiated. Nevertheless, | thank the FOI Coordinator and
authorised decision maker for their assistance during this investigation.

Pursuant to s 86, upon completion of an investigation | am required to issue a notice on
completion which sets out:

e investigation results

e theinvestigation recommendations (if any), and

e thereasons for the investigation results and the making of the investigation
recommendations.

In making these conclusions, | have relied upon the submissions provided by Airservices and
the complainant.

"I 2s finalised under s 54W(a)(ii) of the FOI Act on 14 November 2018.
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Pursuant to s 88 of the FOI Act, | can make formal recommendations which | believe
Airservices ought to implement in order to improve its processing of FOI requests and
compliance with the FOI Act in general.

Background

It appears that on 21 March 2017, the complainant was granted access by inspection to.
training file;.‘ was unable to take copies of the documents but was able to take notes.?

It was through this inspection that the complainant was able to identify the types (and
particular documents) [ was requesting in [ subsequent FOI request.

On 30 March 2017, the complainant lodged an FOI request for access to documents under
the FOI Act.

initial request for documents and in subsequent
correspondence the complainant provided details of specific information . sought, with a
level of particularity that should have assisted Airservices to locate those documents.

On 18 April 2017, Airservices wrote to the complainant acknowledging the receipt of the FOI
request and advised- that a decision would be due on 1 May 2017.

Between 26 April 2017 and 28 April 2017, it appears that the complainant and Airservices
corresponded a number of times regarding the scope of the request.

On 28 April 2017, the complaint clarified the scope of the FOI request and excluded certain
documents:

2 Complainant’s submissions of 10 March 2018.
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On 1 May 2017, Airservices provided a response to the complainant’s FOI request. In its
decision Airservices identified eight documents within the scope of the request providing
access in full to the eight documents.

On 3 May 2017, the complainant wrote to Airservices contending that further documents
existed within the scope of [jf§request.

On 8 May 2017, Airservices advised the complainant that further documents would be
released which fell within the scope of the FOI Act.

On 12 May 2017 and as clarified on 21 November 2017, Airservices advised the complainant it
was releasing a further nine documents and refusing access to three documents on the basis
that those documents were conditionally exempt under the management or assessment of
personnel (s 47E(c)) and personal privacy (47F) conditional exemptions. Airservices advised
the complainant that it provided access to the documents outside of the FOI Act via
administrative release and invited the complainant to seek the three refused documents via
the FOI Act if.‘ wished to obtain access to them.

On 31 May 2017, the complainant sought IC review of Airservices’ decision under s 54L of the
FOI Act.

On 23 June 2017, the OAIC notified Airservices that it had commenced IC review of its
decision of 1 May 2017.

On 18 July 2017, Airservices provided submissions to the OAIC in support of its decision of
1 May 2017.

3
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On 26 September 2017, in response to correspondence from the OAIC, Airservices issued a
statement of reasons pursuant to s 26 of the FOI Act in relation to its correspondence of
12 May 2017, to the complainant releasing documents under administrative release
provisions.

On 21 November 2017, during the course of the IC review () Airservices made a
revised decision under s 55G of the FOI Act. In its decision Airservices clarified its
correspondence of 12 May 2017 and provided access in full to three documents previously
exempted in full under ss 47E(c) and 47F, and a further two documents that it had
additionally identified as within the scope of the request.

On 27 November 2017, the complainant lodged a complaint with the OAIC under s 70 of the
FOI Act about Airservices’ actions in the performance of its functions, or the exercise of its
powers under the FOI Act whilst processing. FOI request of 30 March 2017.

On 8 January 2018, during the course of the IC review, Airservices advised the complainant
that it had decided to release two further documents that it had identified as falling within
the scope of the FOI request.

On 5 March 2018, Airservices made a further revised decision under s 55G of the FOI Act. In its
decision Airservices identified 232 documents within the scope of the request. Airservices
decided to give the complainant access in full to 222 documents and the remaining 10
documents in part under the personal privacy exemption (s 47F) and removed irrelevant
material under s 22(1)(a)(ii) of the FOI Act.

On 1 November 2018, the OAIC notified Airservices under s 75 of the FOI Act that the
Information Commissioner had decided to investigate the complaint and requested that
Airservices provide the OAIC with submissions in response to the complaint allegations.

On 14 November 2018, the delegate of the Information Commissioner finalised IC review

B U nder s 54W(a) of the FOI Act.

During the course of the investigation, Airservices provided submissions outlining their
current FOI processes and submissions addressing the allegations raised by the
complainant.

During the course of this investigation, the complainant provided a number of submissions
and evidence in support of Jfj FOI complaint.®

310 March 2018, 21 March 2018, 29 March 2018, and 14 March 2019.
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Investigation results

Issue 1: Access to documents under the FOI Act
Allegation

The complainant alleged thail was only able to ‘inspect’. personnel file but was not
permitted to make a copy of the documents on the file.

The complainant also alleged that Airservices’ staff ‘tried to persuade’- not to seek access
to documents and a ‘senior manager made a conscious decision’ to ‘withhold documents’.

Legislative framework
Access to documents

Section 11 of the FOI Act provides that ‘every person has a legally enforceable right’ to obtain
access in accordance with the FOI Act to a document of an agency or a minister where that
document is not exempt.

FOI Guidelines provide:

The FOI Act closely regulates the way that agencies and ministers must process
requests for access to documents. In addition to the detailed rules discussed in this
Part, agencies and ministers should have regard to central principles that underpin the
right to obtain access to documents held by government (see Part 1 of these
Guidelines). These include:

e subject to the FOI Act, every person has a legally enforceable right to obtain
access to government documents (s 11(1))*

The FOI Guidelines further explain:

A person’s right of access is not affected by any reasons they give for seeking access or
any belief the agency or minister may have as to the reasons for seeking access

(s 11(2)). In general, any use an applicant might make of the documents is not relevant
to the decision whether to grant them access.’

4 FOI Guidelines [3.1] (footnotes omitted).
5 FOI Guidelines [3.35].

5
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Documents of an agency
Section 4(1) of the FOI Act defines a ‘document of an agency’ as:

(a) the document is in the possession of the agency, whether created in the agency or
received in the agency; or

(b) in order to comply with section 6C, the agency has taken contractual measures to
ensure that it receives the document.

Section 4(1) further defines that a document includes:
(a) any of, or any part of any of, the following things:

(i) any paper or other material on which there is writing;

The FOI Guidelines provide that the right to access applies to:
e adocument of an agency that is subject to the FOI Act

e an official document of a minister, unless the document is an exempt
document (s 11(1)).®

The FOI Guidelines explain:

The definition of ‘document’ is broadly stated and is not exhaustive. It includes sound
recordings, films, video footage, microfilm, and information stored on computer
tapes, disks, DVDs and portable hard drives and devices. It can also include
information held on or transmitted between computer servers, backup tapes, mobile
phones and mobile computing devices (see Part 3 of these Guidelines). The term
would also cover forms of recorded information that are three-dimensional, such as a
land use planning model.”

Access to personnel records
Section 15A of the FOI Act provides that

(1) In this section:

personnel records, in relation to an employee or former employee of an agency, means those
documents containing personal information about him or her that are, or have been, kept by
the agency for personnel management purposes.

5 FOI Guidelines [2.28].
" FOI Guidelines [2.29] — [2.30].

6
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(2) Where:

(a) there are established procedures in an agency (apart from those provided
for by this Act) in accordance with which a request may be made by an employee
of the agency for access to his or her personnel records; and

(b) aperson who is or was an employee of the agency wishes to obtain access
to his or her personnel records;

the person must not apply under section 15 for access to such records unless the
person:

(c) has made a request for access to the records in accordance with the
procedures referred to in paragraph (a); and

(d) either:
(i) is not satisfied with the outcome of the request; or

(ii) has not been notified of the outcome within 30 days after the
request was made.

The FOI Guidelines explain:

If an agency has established procedures for access to personnel records, an employee or
former employee may only apply for access to their records under the FOI Act in limited
circumstances (s 15A). A personnel record means those documents containing personal
information about an employee or former employee that an agency has kept for personnel
management purposes (s 15A(1)). An application under the FOI Act for access to those records
may only be made where the employee or former employee has made a request under those
agency procedures and is either not satisfied with the outcome, or has not been notified of the
outcome within 30 days (s 15A(2)).

Airservices’ submissions
During the course of this investigation, Airservices submitted:

I have been informed by the business area responsible for training documents that
there is no formal process for individuals to obtain training related documents
(outside of an FOI request).

However, all requests made outside of FOI for such information would go to the Initial
Training Manager who would then review the request and clear the release of the
documents.

Airservices further submitted:

As there was no formal process for former employees to request their personnel
records at the time most requests by former employees for their files were managed

.
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through the FOI process. Subsequently, in this case the complainant was directed to
submit an FOI request for the docu ments.‘ was seeking.®

Airservices advised that it is:

... currently in the process of working with the relevant HR areas to establish a formal
procedure where employees can request for their personnel files as per section 15A of
the Freedom of Information Act.

In relation to the guidance that is provided to line areas on how to search for documents,
Airservices submitted:

In the past Airservices has made available to all staff a guideline for managing FOI
requests. However, this guideline is outdated and Airservices is currently in the
process of updating this document for distribution amongst Airservices staff.

Moreover, Airservices is currently working towards a mandatory FOl awareness online
training unit that all staff will have to undertake. This training unit is then intended to
be undertaken as part of the mandatory new starter training package for new
employees at Airservices.

In addition, Airservices is in the processing of implementing a new FOI processing
model.... This model will introduce designated Action officers from each key business
to assist the FOI Coordinator. These Action Officers will have training in at least the
basics of FOI and will be in a position to explain the FOI process to other staff in the
business area and coordinate the search and retrieval process from within the
business area. They will also be able to advise the FOI coordinator on how the
documents are stored and searched in their business area and whether there are any
sensitivities with the release of the located documents. A pilot for this new model has
already been successfully implemented in the Air Navigation Services business area.
Please note that [this] is a draft version and has not been approved by Airservices
executives as yet.

Discussion
Access to personnel records

In. complaint of 27 November 2017, the complainant raised that. had initially
attempted to access documents, the subject matter of the FOI request, via Airservices
Human Resources department.

In submissions made during the course of this investigation Airservices advised that it did
not have a formal process of accessing personnel information. However, the complainant in
. complaint as discussed above described what | am satisfied is an ‘informal’ process by

8 Airservices submissions 12 June 2018 [21].
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which the complainant was allowed to inspect. personnel file however was unable to take
notes or copies of the documents.

Section 15A above provides that where an agency has established procedures for an
employee of an agency to access their personnel file, the person must not apply under s 15
for access to such records unless the person has made a request for documents in their
personal file and then is either not satisfied with the response or has not been notified of an
outcome within 30 days after the request was made.

| acknowledge Airservices’ submissions above that at the time of the request there was no
formal process established by the agency. There was an ‘informal’ process by which the
complainant was provided an opportunity to inspect the documents.

While s 15A does not require an agency to establish a process, | am satisfied that the
existence of such a process may have assisted the complainant’s efficient access to-
personnel file.

Request to withdraw FOI request

In. complaint of 27 November 2017, the complainant alleged:

During the early stages of the FOI process on at least 2 separate occasions | was confronted by
a senior manager and. tried to persuade me that | should not be requesting access to
documents...

The complainant submitted during the course of this investigation:

So before my FOI request even started Airservices staff were making access difficult and stating
their opinions that I shouldn’t be allowed access even with an FOI request.

Once my FOI request was lodged | received a phone call from [Airservices manager] where he
questioned my right to even use the FOI process.

In response to the complainant’s allegation that there were attempts made by an Airservices
manager to persuade- not to request the information, Airservices submitted:

The issue was also discussed with the Operation Training Specialist (OTS) who did the Training
Review for the complainant. The OTS had no recollection of any discussion with the
complainant around the FOl documents and stated that no attempt to persuade- oranyone
else from making an FOl would have been made.

As discussed above, the reasons why an applicant is seeking access to documents is an
irrelevant factor when deciding an FOI request. That does not mean that the reasons for the
request cannot be discussed. As the FOI Guidelines provide, it is reasonable for an agency or

9
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minister to contact an applicant to seek further information on the types of documents they
are requesting to inform their interpretation of scope and to facilitate search and retrieval.

However, | do not consider that the Airservices manager was discussing the FOI request in
the context of requesting further information to facilitate the search and retrieval process,
particularly given he was not the FOI practitioner processing the request.

| am satisfied that during the processing of the FOI request on two occasions an Airservices
manager discussed with the complainant.reasons for requesting the documents the
subject of the FOI request.’ There is no information before me that suggests that at the time
of the decision making process, those discussions were considered by the FOI decision
maker.

Withholding of documents within the scope of an FOI request

In.complaint of 27 November 2017, the complainant alleged:

...During one of these conversations [Airservices manager] also said he made a conscious
decision not to provide a document.

During the course of this investigation the complainant submitted:

When | returned to the Airservices [RESSSICHIIRNIEENERIIRIEE] (Airservices manager] again
confronted me, questioned my right to make an FOI request, and admitted to withholding
documents from the process.

During the course of this investigation, Airservices provided processing documentation
which outlined the correspondence between the FOI officer and the line areas requesting
search and retrieval steps be conducted in order to identify documents which would fall
within the scope of the request.

From the correspondence provided by Airservices, it appears that an Airservices manager
held a “file note’ regarding a discussion he had had with the complainant.

Itis apparent from the scope of the FOI request, for ‘all documents’, the ‘file note’ written by
the Airservices manager would fall within the scope of the request.

During the processing of the request, the FOI officer had on several occasions requested that
the Airservices manager who had written the ‘file note’ provide a copy of the note to the FOI
officer for processing.

® Complainant’s contemporaneous notes of 30 March 2017 and 5 May 2017 (Complainant’s submissions of
10 March 2018). Correspondence from line area to FOI officer of 11 May 2017 (tab 7.14 of Airservices
submissions dated 12 June 2018). Correspondence from Airservices to the complainant dated 12 May
2017.
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The Airservices manager noted in one correspondence that. had not provided a copy of
the file note to the FOI officer as it had not been ‘filed’.*°

As l understand it, the “file note’ was eventually received by the FOI officer and released to
the complainant as part of Airservices correspondence to the complainant of 12 May 2017.

Conclusions

Based on the information before me, | make the following conclusions:

that at the time of the request, Airservices did not have a formalised process by
which employees could access their personnel records. A formalised process may
have assisted the complainant’s efficient access to- personnel file

that an Airservices manager discussed the FOI request with the complainant. The
Airservices manager with whom those discussions took place was not the officer
responsible for processing the complainant’s FOI request and therefore the
conversation was not for the purpose of understanding the scope of the request for
documents under the FOI Act

that the Airservices manager asked the complainant the reasons why.‘ requested
the documents on two occasions

that there is no information which suggests the discussion of the complainant’s
reasons was considered by the FOI decision maker during the decision making
process

that the Airservices manager was asked to provide the ‘file note’ which was within
scope of the FOI request of 30 March 2017 on 30 March 2017, 26 April 2017 and 9 May
2017, and did not provide it until 10 May 2017; and

at the time of processing the request, Airservices’ did not have sufficient guidance
for Airservices employees in how to process FOI requests.

Issue 2: Complying with statutory processing periods

Allegation

The complainant alleged that during the processing oi. FOIl request, Airservices did not
comply with the statutory timeframes in s 15(5) of the FOI Act and no timeframe was
provided for the release of documents outside the FOI Act.

10 Correspondence from line area to FOI officer (Attachment 7.8 to Airservices submissions of 12 June

11
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Legislative framework

The FOI Act provides for a statutory timeframe of 30 days to process an FOI request (s 15(5)).
That period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), by 30 days if consultation
with a foreign entity is undertaken (s 15(8)), or for a period approved by the Information
Commissioner for complex or voluminous requests (s 15AB) or following a deemed access
refusal decision (s 15AC).*

The FOI Guidelines explain:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences on
the day after the day the agency or minister is taken to have received a request that meets the
formal requirements of s s15(2), (2A). An agency should act promptly to assist an applicant
whose request does not meet the formal requirements in keeping with its obligations under

s 15(3).12

Deemed access refusal

Section 15AC provides that where a decision about an FOI request has not been provided to
the applicant within the statutory processing period, the agency or minister is deemed to
have made a decision refusing access to the documents (15AC(3)).

The FOI Guidelines provide:

The consequence of a deemed refusal is that an applicant may apply for IC review
(s 54L(2)(a))... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...**

The FOI Guidelines explain:

Where an access refusal decision is deemed to have been made before a substantive decision is
made, the agency or minister continues to have an obligation to provide a statement of

11 See also, FOI Guidelines at [3.125].
12 FOI Guidelines [3.139].
13 FOI Guidelines [3.154].
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reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised.*

Discussion
Acknowledging receipt

Paragraph 15(5)(a) of the FOI Act provides that an agency or minister must respond to the
FOIl applicant within 14 days of receipt acknowledging the FOI request.

Accordingly, as the complainant’s FOI request was lodged on 30 March 2017, Airservices was
due to acknowledge receipt of the request by 13 April 2017. On 18 April 2017, Airservices
emailed correspondence to the complainant acknowledging receipt of the FOI request and
advised the complainant that a decision was due to be provided on 1 May 2017.%

In. complaint of 27 November 2017, the complainant alleged:

... ASA has repeatedly requested time extensions and delayed granting access to documents
that | had been telling them exist and who has them.

Statutory processing period

As the FOI request was made on 30 March 2017, and, pursuant to s 15(5)(b) of the FOI Act, the
statutory processing period is 30 days ‘after the day on which the request is received’ by an
agency or minister, Airservices was due to provide a response to the complainant on 29 April
2017.

The due date of the FOI request fell on a Saturday that year, therefore pursuant to s 36(2) of
the Acts Interpretation Act 1901, it was open to Airservices to provide the complainant with a
response to.FOI request on the next working day after the decision was due, which was
1 May 2017. Airservices provided the complainant with its decision on 1 May 2017.

Conclusions

Airservices did not comply with s 15(5)(a) of the FOI Act when it did not acknowledge the
complainant’s FOI request within the statutory timeframe of 14 days.

Airservices provided the decision to the complainant within the applicable timeframes
permitted under the FOI Act.

1 FOI Guidelines [3.155].
15 Airservices submissions of 12 June 2018, Attachment 2.5.
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Issue 3: Revision of scope

Allegation

The complainant alleges that Airservices altered the scope of. FOI request without
consultation or[jfjf agreement.

Legislative framework

Subsection 15(2) provides that in order for the request to be valid, the request must be in
writing, state that the application is for the purposes of the Act, provide sufficient
information to enable a reasonable officer of an agency or the Minister to identify the
document sought, give details on how a response can be provided to the FOI Applicant and
the request must be sent to a nominated FOI contact address. If a request is valid the general
position is that s 11A requires the agency must give access to the requested documents
subject to any exemptions.

The FOI Guidelines provide at [3.109]:

Aformal requirement of making an FOI request is that the request must provide such
information as is reasonably necessary to enable a responsible officer of the agency or the
minister to identify the document that is requested (s 15(2)(b)).

The FOI Guidelines further explain at [3.110]:

An agency should not wait until the practical refusal stage to help an applicant to clarify their
request. The following considerations should also be borne in mind before a request
consultation process is commenced:

e Arequest can be described quite broadly and must be read fairly by an agency or
minister, being mindful not to take a narrow or pedantic approach to its
construction.

e Anapplicant may not know exactly what documents exist and may describe a class
of documents, for example: all documents relating to a particular person or subject
matter; or all documents of a specified class that contain information of a particular
kind; or all documents held in a particular place relating to a subject or person.
Where the applicant has requested a class of documents, it may be useful for the
agency to explain to the applicant the information that is contained in those
documents, as this may assist the applicant to narrow the scope of his or her request
to a specific set of documents, resulting in less time spent on processing irrelevant
material.

The FOI Guidelines provide at [3.54]:

Arequest should be interpreted as extending to any document that might reasonably be taken
to be included within the description the applicant has used. A request for a ‘file’ should be
read as a request for all of the documents contained in the file, including the file cover. There
have been instances of agencies using s 22 to delete the names of government officials below
the Senior Executive Service (SES) rank on the basis that those names are irrelevant to the
scope of an FOI request. There is no apparent logical basis for treating the names of SES
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officials as being within the scope of a request, but other officials as being irrelevant to the
request. Without further explanation as to why the names of government officials are irrelevant

to the scope of an applicant’s request, it is unlikely that the application of s 22 is appropriately
justified.®

The FOI Guidelines explain:

Arequest for all documents relating to a particular subject would also include any document or
print-out which lists the names of all of the files the agency may consider relevant to the
request. An agency will need to exercise care in relation to any sensitive material, such as
personal names, that may appear on the list. If in doubt, the agency or minister should consult
the applicant to discuss exactly what documents are being requested.*

Airservices’ submissions

During the course of this investigation, Airservices provided copies of correspondence
between Airservices personnel and the FOI officer processing the request regarding the
revision of scope:

I spoke with [Airservices manager] who stated he had spoken with || who stated Jij
did not need all the documents in the file. [Airservices manager] then forwarded to [individual]
the files that were requested only. See attached emails. [Airservices manager] is happy to send
an email stating the above if needed.*®

The complainant submits that on 12 May 2017, Airservices provided an informal release of
documents advising that the release was based on the advice of an Airservices manager that
the complainant had told- to reduce the scope of the FOI request:

On 12 May in response to my concerns that not all documents had been provided Airservices
legal counsel sent me an email with an attached letter. Both the email and letter refer to an
informal document release, which was a downgrade conducted without my consent.

In the letter Airservices says | had a conversation with [Airservices manager] and he in turn
advised the legal department to change my request...

The complainant further submitted that.‘ contacted Airservices on the same day to advise
that[fhad not reduced the scope of the request:

16 Footnotes omitted.
17 FOI Guidelines [3.55].

18 Airservices submissions of 12 June 2018, Attachment 7.14.
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Airservices legal counsel then lists other documents | was requesting:

The complainant further submitted:

However, from my email on 03 May 2017 the actual list was:

5.1do not know the full extent of the information that wasn’t provided, however, | am
aware of documents that were in existence, that are unlikely to have been destroyed or
deleted due to the ongoing nature of my training and review process, and seem to be
covered extensively by my FOI request. Examples | am aware of:

16
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As noted earlier, Airservices identified early on in this investigation that the current staff of
the Office of Legal Counsel faced difficulties in locating correspondence or file notes which
may go to whether the scope was reduced without consultation with the applicant:

The complaint relates to events that occurred before any of the staff in the Office of Legal
Counsel commenced in their current roles. The individuals (including the decision maker) who
handled the matter are no longer employed by Airservices. It has proven difficult to locate
relevant correspondence between the applicant and various Airservices staff as well as
correspondence between the decision maker and Airservices staff. Therefore, it is difficult to
substantiate the allegations such as the “decision maker altered the scope of the
complainant’s request without consultation”.

Discussion

As discussed above, the FOI Guidelines provide that an agency should take the opportunity
to clarify the scope of the FOI request with an applicant.

The typical approach taken by agencies or ministers when clarifying scope is for the FOI
officer to speak or correspond directly with the applicant. In this matter both parties agree
that the applicant and the FOI officer spoke and corresponded on several occasions
regarding the scope of the request.

The issue in contention here is the complainant’s allegation that the FOI officer reduced the
scope of the complainant’s request without authority to do so.

From the information before me it appears that the Airservices manager’s representative
advised the FOI officer that he had been in contact with the complainant who had agreed to
reduce the scope of the FOI request.

| understand that following your email dated 3 May 2017, you had a discussion with [Airservices
manager] regarding the further documents you are seeking. You confirmed that you do not

require all of the documents on files NS DUt o"ly documents on those file

that are relevant to points 2-5 of your email. *°

There is no information before me which suggests that the FOI officer contacted the
complainant to confirm the reduction in scope, prior to providing an informal document
release based on the purported revised scope provided by the Airservices manager.

As a result of the complainant advising the FOI officer that. had not revised the scope of
the request as purported by the Airservices manager, Airservices then continued to release

19 Airservices correspondence to complainant of 12 May 2017.
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documents on a further three occasions, to satisfy the clarified scope of the request, as
communicated directly to the FOI officer on 28 April 2017.

There are inconsistencies between the recollection of the complainant and the
correspondence provided to the FOI officer by the Airservices manager’s representative in
relation to the discussion that led to the advice that the complainant had reduced the scope

of jff request.

Conclusions

On the evidence available Airservices appeared to reduced the scope of the complainant’s
FOI request on the advice of an Airservices manager. There is insufficient evidence to form a
view as to whether Airservices had agreement from the complainant at the time of
processing the FOI request to reduce the scope of the request.

Issue 4: Requirements of a statement of reasons pursuant to s 26 of
the FOI Act

Allegation

The complainant alleges that Airservices failed to comply with s 26 of the FOI Act by not
including review rights in its decision letter of 1 May 2017.

Legislative framework

Section 26 provides that:

Where, in relation to a request, a decision is made relating to a refusal to grant access to a
document in accordance with the request or deferring provision of access to a document, the
decision-maker shall cause the applicant to be given notice in writing of the decision.

Section 26(1)(c) requires that the notice should provide appropriate information regarding:
(i) his or her rights with respect to review of the decision;

(ii) his or her rights to make a complaint to the Information Commissioner in relation to the
decision; and

(i) the procedure for the exercise of the rights referred to in subparagraphs (i) and (ii);
including (where applicable) particulars of the manner in which an application for internal
review (Part VI) and IC review (Part VIl) may be made.
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The FOI Guidelines provide that a statement of reasons is a notice in writing of:

the decision
the findings on any material questions of fact
the evidence or other material on which those findings are based

the reasons for the decision (including any public interest factors taken into account
in deciding to refuse access to a conditionally exempt document)

the name and designation of the person making the decision, and

information about the applicant’s rights to make a complaint or seek a review and
the procedure for doing so (s 26(1)).%

The FOI Guidelines explain that there is no ‘specified form for a statement of reasons. A letter
to the applicant may be sufficient as long as it contains all the required information.’*

The FOI Guidelines explain that a statement of reasons should also include:

the name and designation of the decision maker (where the decision relates to a

document of an agency) (s 26(1)(b)). Information about the authorisation should also
be included

the applicant’s review rights, including how to apply for internal and IC review, and

the applicant’s right to complain to the Information Commissioner.

Complainant’s submissions

In. complaint of 27 November 2017, the complainant alleged:

ASA had also failed to comply with s 26 of the FOI act, | was not given a statement of reasons as
required by the Act until OAIC review staff instructed them to provide one, and at no point have
they given me details of my review or complaint rights as required by s 26 of the FOI Act (it was
my own research which identified how to request OAIC review or lodge a complaint)...

Airservices’ submissions

In response to the complainant’s allegations, Airservices submitted:

At the time of || reauvest, it appears no specific document were available to assist
Decision Makers to process and make FOI decisions. At the time the number of FOI requests
Airservices received was relatively low and it is possible the decision maker at the time opted to
utilise the OAIC guidelines rather than create an agency specific guideline.

However, as the FOI request have significantly increased Airservices is now in the processing of
drafting guidelines for FOI Decision making. The aim of this guideline is to direct the decision
maker to factors he/she must consider when making a decision and to make them aware of the

20 FO/ Guidelines [3.166].
2L FOI Guidelines [3.168].
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purpose of the FOI Act. Please see attachment 9.1 for the draft version of this document. Please
note that this is a draft version and has not been approved by Airservices executive as yet.

Discussion

| have examined a copy of the decision of 1 May 2017. It is clear that, as the decision notice
did not include any review rights, the statement of reasons did not comply with
$26(1)(c).*

| note Airservices’ submissions above that at the time of the processing of the complainant’s
FOI request, there was no specific document that decision makers could refer to for guidance
while making FOI decisions.

I have also examined the draft ‘Directions for Good Decision Making’ that Airservices
provided during the course of this investigation.? | note that the draft document does not
contain information regarding the review rights and Airservices obligations under s 26(1)(c)
to include these in any s 26 statement of reasons.

During the course of this investigation, Airservices provided a copy of a draft s 26 template.?
| note Attachment C to that template provides information about an applicant’s review
rights. Accordingly, | am satisfied that the template complies with s 26(1)(c) of the FOI Act.

Conclusions

The statement of reasons of 1 May 2017 did not comply with s 26 as it did not include the
complainant’s review rights.

Issue 5: Providing access to documents outside of the FOI Act

Allegation

The complainant alleges that Airservices’ decision maker made a decision under the FOI Act
in relation to some of the documents within the scope of. request and then released the
remainder as an informal release without consultation or agreement.

Legislative framework

Section 11 of the FOI act provides that ‘every person has a legally enforceable right’ to obtain
access in accordance with the FOI Act to a document of an agency or a minister where that
document is not exempt.

22 Airservices submissions of 12 June 2018, Attachment 2.6.1.
2 Airservices’ submissions of 12 June 2018, Attachment 9.1

2 Airservices’ submissions 12 June 2018, Attachment 11.1.
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FOI Guidelines provide:

An agency may choose to provide administrative access outside the formal FOI Act request
process. This may be as informal and flexible as providing information or documents when
requested by a member of the public, or collating and releasing data or statistics following a
specific request. Alternatively, an agency may choose to establish and notify on its website an
administrative access arrangement that is to operate alongside the FOI Act, either generally or
for specific categories of information or documents.?

The FOI Guidelines explain that administrative release can offer benefits to agencies and
members of the public. The advantages of administrative release is that it:

e advances the objects of the FOI Act to foster open government
e encourages flexibility and engagement with the public

e canrely on technology to facilitate easy collation, integration and distribution of
information

e can offer a lead-in to the FOI process by enabling an applicant to clarify the type of
information requested from an agency

e aligns with the broader movement in public administration to facilitate dialogue and
negotiation between parties before formal legal processes are used

e potentially offers cost benefits and quicker processing times.?

The FOI Guidelines further explain that any administrative access arrangement should
operate alongside FOI Act processes and:

In circumstances where the requester has requested documents under the FOI Act, but the
agency is minded to release the documents under administrative access arrangements, it is
expected that the agency will seek the requester’s consent, and withdrawal of the FOI request,
before releasing the documents administratively. Administrative release of an individual’s own
personal information must also comply with the minimum requirements set out in Australian
Privacy Principle (APP) 12 of the Privacy Act even if the agency has separately formalised a
process for applying for access and correction under the Privacy Act. Similarly, arrangements
that allow for correction of personal information must comply with the minimum requirements
setoutin APP 13.%

The FOI Guidelines also provide:

If an agency has established procedures for access to personnel records, an employee or
former employee may only apply for access to their records under the FOI Act in limited
circumstances (s 15A). A personnel record means those documents containing personal
information about an employee or former employee that an agency has kept for personnel
management purposes (s 15A(1)). An application under the FOI Act for access to those records
may only be made where the employee or former employee has made a request under those

25 FOI Guidelines [3.2].
26 FOI Guidelines [3.3].
2" FOI Guidelines [3.5].
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agency procedures and is either not satisfied with the outcome, or has not been notified of the
outcome within 30 days (s 15A(2)).%

Applicant’s submissions

In.complaint of 27 November 2017, the complainant alleged:

At one point ASA Legal decided to downgrade my request from an FOI request to an informal
document release without consulting me and in doing so told me they wouldn’t grant access to
certain documents.

As discussed above? Airservices on 17 May 2017, in response to the complainant’s
correspondence of 3 May 2017, released a further nine documents under administrative
release provision and purported to refuse access to a further three documents under ss
47E(c) and 47F of the FOI Act. In that correspondence, Airservices also advised that if the
complainant wished to gain access to the documents which would be exempt under
ss47E(c) and 47F,. should request access to them under the FOI Act.

The applicant alleges that Airservices released the information under administrative release,
Where.‘ had not agreed to that process.

On 26 September 2017, during the IC review of S RJij after correspondence from the
OAIC, Airservices issued a statement of reasons under s 26 of the FOI Act in relation to its
correspondence to the complainant of 17 May 2017.

Discussion

As discussed above, the FOI Guidelines provide that where an FOI request is on foot, and the
agency or minister is minded to provide access to the documents via administrative release,
itisincumbent on the agency or minister to seek the applicant’s agreement prior to doing
so.

The rationale behind this is that although providing access to documents via administrative
release has several benefits and facilitates access to documents and promotes transparency,
agencies and ministers must also be mindful that applicants are not afforded the same
review rights as they are under the FOI Act and as such, any release of documents, subject to
an FOI request, via administrative release, can have flow on effects on the review rights of
the FOl applicant.

Conclusions
The complainant had requested the information under the FOI Act and had not agreed to the

administrative release approach. Airservices was obliged to process the request under the
FOI Act. Although | am satisfied that this defect has been cured during the IC review process

28 FOI Guidelines [2.61].
2 See also Attachment B for full background to the processing of the request.
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in | the decision to release some, but not all, documents under an administrative
release arrangement, and subsequent advice to the complainant that.‘ would need to
make a further request under the FOI Act for the three documents not disclosed under the
administrative release, delayed access to those documents.

Issue 6: Reasonable searches

Allegation

The complainant alleges that jll had to ‘repeatedly prompt’ Airservices to provide all the
documents within the scope of il request.

Legislative framework

Section 4(1) of the FOI Act defines a document as:
a document of an agency if:
(@) thedocumentisin the possession of the agency, whether created in the agency or

received in the agency; or

(b) in orderto comply with section 6C, the agency has taken contractual measures to
ensure that it receives the document.
Section 24A of the FOI Act provides:
Document lost or non-existent
(1) Anagency or Minister may refuse a request for access to a document if:
(a) all reasonable steps have been taken to find the document; and
(b) the agency or Minister is satisfied that the document:
(i) isinthe agency’s or Minister’s possession but cannot be found; or

(ii) does not exist.

Reasonable steps

An agency or minister may refuse a request if it has taken ‘all reasonable steps’ to find the
document which may fall within the scope of a request.* It is not enough for an agency or
minister to simply assert that the document cannot be found or does not exist before taking
any demonstrable steps to try and find the requested document.*!

The FOI Guidelines explain that:

The Act is silent on what constitutes ‘all reasonable steps’. The meaning of ‘reasonable’ in the
context of s 24A(1)(a) has been construed as not going beyond the limit assigned by reason, not

30 FOI Guidelines [3.85].
31 FOI Guidelines [3.86].
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extravagant or excessive, moderate and of such an amount, size or number as is judged to be
appropriate or suitable to the circumstances or purpose.3?

The FOI Guidelines provide that agencies and ministers are responsible for managing and
storing records in a way that facilitates finding them for the purposes of an FOI request and:

The steps taken to search for documents should include the use of existing technology and
infrastructure to conduct an electronic search of documents, as well as making enquiries of
those who may be able to help locate the documents.*

The FOI Guidelines explain that agencies and ministers should assist applicants to identify
the specific documents they are seeking as:

To do so would facilitate and promote public access to information in accordance with the
objects of the Act.

Airservices’ submissions

On 12 June 2018, Airservices submitted that it was in the process of implementing a new FOI
processing model.** The new model was to introduce designated Action Officers from key
business areas to assist the FOI coordinator in processing FOI requests.

During the course of this investigation, Airservices advised that the new FOI processing
model had been implemented and provided an update to its earlier submissions of 12 June
2018:

Since providing the submission the process of undertaking a search and retrieval has been
further amended from what was stipulated in paragraphs 26 - 28 of the submissions. This
amendment was to ensure that FOI trained individuals who are aware of the importance of a
complete and thorough search are now undertaking or coordinating the search for
documents. Since the submission we procured the Australian Government Solicitors to train 9
individuals who are embedded in the business area to undertake the role of FOI Action Officers.
The role of these Action Officers are to:

e toensure that a complete search of the documents are undertaken;

e to provide an original set of the documents to the FOI Coordinator (FOIC) in PDF
format;

e to provide a set of the documents (in PDF format) to the FOIC with areas of sensitivity
marked;

e toadvise the FOIC on the history and background of the documents and whether or
not there are sensitivities with the document;

e toadvise the FOIC whether or not there are third parties that need to be consulted;
and

32 FOI Guidelines [3.88].
33 FOI Guidelines [3.91].

34 Airservices submissions of 12 June 2018, Attachment 5.2.
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e to provide the contact details of the relevant third parties.®

In. complaint of 27 November 2017, the complainant alleged:

At one stage ASA legal advised me by phone that each person he asked to do a document
search was required to sign a statutory declaration to say all searches had been conducted and
all documents provided to him.... 1 am now being told statutory declarations were not used, so
there appears to be no method of assurance that searches were even conducted appropriately
or that people required to provide information did so.

During the course of this investigation the complainant submitted:

| again expressed concern on 16 May 17 that the process didn’t seem to be done properly, and
asked Airservices legal counsel about the statutory declarations he advised me had been
signed in relation to conduct of searches. He wouldn’t give me exact details of their content,
however mentioned they were comprehensive and covered checking all relevant documents
and files.

When there was a change to Airservices legal counsel | asked him ...about the statutory
declarations and he told me there weren’t any, which seemed odd considering | had discussed
them several times with his predecessor.

During the course of this investigation the complainant further submitted:

On the 27 April l informed Airservices legal counsel there had been a printed and signed
document.

It was signed by [Individual] and [Individual], | was shown the document on 21 March by
[Airservices manager] and [Individual], they told me I could hand write some notes, but was
prohibited from copying the document. I could not recall the signature date however it would
have been signed between 10 and 21 March.

I discussed this particular document with Airservices Legal on 27 April, and identified it in
emails on 27 and 28 April. Airservices have not provided me with the document or indicated
where the document is.3¢

The complainant provided a further example of a document which . contended was in
existence at the time of. FOI request which was not captured in the FOI response of 1 May
2017:

35 Airservices submissions of 30 May 2019.

36 0n 5 March 2018, during the course of IC review Airservices made a 55G revised decision
releasing a further 222 documents to the complainant. Subsequently, the only remaining document
subject to IC review was document 163 which Airservices had refused in part under s 47F of the FOI Act.
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Discussion

As outlined above and in Attachment B, after finalisation of the FOI request, the
complainant contacted Airservices on several occasions contending that there were further
documents which fell within the scope of the request, which had not formed part of the
access refusal decision of 1 May 2017..provided particularities of the documents -
including approximate timeframes for their creation, the subject of the document and the
author(s).

During the course of the complainant’s related IC review (|l Airservices located a
number of documents which had not previously been identified during the initial search and
retrieval process.

There is also evidence before me which suggests that, during the processing of the FOI
request, there were a number of approaches to the business areas seeking further searches
for particular documents. Given the outcome of the IC review, namely that approximately a
further 243 documents were eventually located within the scope of the request over several
occasions, it appeared that Airservices’ search and retrieval processes required significant
improvement.

Itis important that agencies and ministers maintain good record keeping practices which
facilitate the quick and efficient search and retrieval process to ensure that all documents
within the scope of the request are located and that all reasonable steps have been taken.

Conclusions

During the processing of the FOI request, Airservices did not take all reasonable steps to
identify the documents within the scope of the request.

| note that Airservices has advised its intention to implement strategies to ensure future
search and retrieval processes are streamlined and accurate, in particular the
implementation of a new FOI processing model and the creation of an Action Officer
Network. Nevertheless, its existing FOI practices and procedures would appear to be
deficient if documents with the particularity specified by this particular complainant could
not be found and retrieved and that documents within the scope of the request continued to
be identified at various times over a 12 month period.
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Recommendations

The purpose of my recommendations, as set out below, are to conclude the complaint
investigation and ensure Airservices meets its obligations under the FOI Act, including that
the Airservices’ current and future processes and practices are consistent with the objects of
the FOI Act.

Pursuant to s 88 of the FOI Act, | have set out the following recommendations, being formal
recommendations to Airservices that | believe Airservices ought to implement within 3
months of this Notice:

1. Issue a statement to all staff highlighting the agency’s obligations under the FOI Act.
This statement should encourage and support staff in meeting their obligations
under the FOI Act, to facilitate and promote public access to information, promptly
and at the lowest reasonable cost and support a whole-of-agency approach in
appropriate storage of documents which facilitates search and retrieval processes.

2. Airservices should ensure that the objects of the FOI Act are promoted and the
functions and powers performed under the FOI Act are exercised, as far as possible,
to facilitate and promote access to information, promptly and at the lowest
reasonable cost by:

a. establishinga general FOI training programme for inclusion in Airservices’
induction process for new employees and refresher training for existing
employees

b. finalise FOI policies and procedures and communicate them to all staff with
appropriate Executive support. This would include updating the ‘Directions
for Good Decision Making’ manual to include:

i. information regarding the provision of review rights in decisions
issued under s 26 of the FOI Act, and

ii. where an applicant agrees that an FOI request can be managed
through administrative release provisions, the agreement should be
received in writing from the applicant or the applicant’s
representative.

c. implementing procedures to ensure that it:
i. adheresto s 15(5)(a) of the FOI Act which requires that FOI requests
are to be acknowledged within 14 days of receipt

ii. clarifies the scope of an FOI request with the applicant at the time of
acknowledgment of the request, and

iii. provides a mechanism for Airservices’ personnel to request their
information, in accordance with 15A of the FOI Act.
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d. review its record keeping policies and practices to ensure they support the
objectives of the FOI Act in relation to access to documents and provide the
OAIC with a copy of that review.

Within 4 weeks Airservices review its correspondence to all individuals who have
applied for access to documents under the FOI Act where the request was refused or
refused in part in the last 12 months prior to the template being updated where that
correspondence did not include information about the applicant’s review and appeal
rights, Airservices should write to those applicants setting out those rights in detail
and advising that they may seek Information Commissioner review and that a copy
of the correspondence from Airservices should be provided to the OAIC in support of
a late application. The Information Commissioner is to be provided with the
numbers of applicants who were not so advised of their review and appeal rights, as
the Commissioner may consider that deficiency in the event an applicant applies for
an Information Commissioner review outside the statutory timeframe established in
s 54S of the FOI Act.

Within six months Airservices should conduct an audit on the following and provide
the OAIC with a report on the outcomes of:
a. the effectiveness of the implementation of the new FOI procedures and
training, and

b. the compliance of its decision notices under s 26 of the FOI Act.
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Australian Government

Office of the Australian Information Commissioner

Notice on completion under s 86 of the FOI Act ([N -

- and Services Australia

On 4 December 2017, the Office of the Australian Information Commissioner (OAIC) received
a complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) from

R 2bout Services Australia (formerly the Department of Human

Services) in the performance of its functions and exercise of its powers under the FOI Act.

The complainant complained about Services Australia’s assessment and management of
documents under the Information Publication Scheme (IPS), as well as the charge imposed
for access to documents made available under the IPS within a short time of. request.

Following preliminary inquiries, on 20 August 2019 the delegate of the Information
Commissioner commenced an inquiry into the complaint.

Upon completion of an investigation | am required to issue a notice on completion which
sets out:

e investigation results

e theinvestigation recommendations (if any), and

e thereasons for the investigation results and the making of the investigation
recommendations (s 86).

| can make formal recommendations which | believe Services Australia ought to implement
(s 88).

Background

On 20 October 2017, the complainant lodged an FOI request with Services Australia seeking
access to 10 documents, the titles of which appeared on Services Australia’s website. In.
request the complainant hyperlinked the title of each document to where it was referenced,
but not published, on Services Australia’s website.

On 30 October 2017, Services Australia acknowledged receipt of the request (Services

Australia reference: || N -

On 3 November 2017, Services Australia issued a charge notice to the complainant under s 29
of the FOI Act for an estimated charge of $57.05. One document was excluded from both the
charge assessment and the access request because it was published on the agency’s
website.

On 29 November 2017, in response to Services Australia’s preliminary notification of a
charge, the complainant emailed Services Australia noting that all of the requested
documents were now published in full on Services Australia’s website at the same URLs that
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had previously only displayed the titles of the documents on 20 October 2017. In.
correspondence the complainant contended that Services Australia had acted improperly in
order to make a profit by imposing a charge to access documents that were later made
publicly available.

A summary of key dates in relation to these matters is at Attachment B.

On 4 December 2017%, the complainant lodged an FOI complaint with the OAIC.

The full particulars of the complaint were provided to Services Australia on 20 July 2018. In
essence the complainant alleged that Services Australia did not comply with its obligations
under s 8(2)(j) of the FOI Act to publish operational information and that. was required to
pay a charge to access documents that should be published by the Department under the
IPS.

Services Australia was invited to provide submissions in response to the complaint. | have
had regard to the submissions made by Services Australia on:

e 7 August 2018 (including the attached submissions dated 10 April 2018 relating to a
different complaint about similar matters)

e 9 November 2018

e 10 September 2019.

Investigation results

Issue 1: Publication of operational information under the Information
Publication Scheme (IPS)

Allegation

The complainant alleged that Services Australia classified ‘simple policy/procedure
documents’ as ‘potentially exempt’, displaying only the titles of the documents and
information about how to lodge an FOI request on its website, and considered whether to
publish the documents under the IPS only following receipt of an FOI request.

! The complainant provided further submissions and supporting information on 11 December 2018, 13
December 2018 and 7 January 2019.

2
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Legislative framework
Information Publication Scheme (IPS)

Part Il of the FOI Act establishes an IPS that requires an agency to publish a range of
information about its functions, including the information dealt with or used to carry them
out (s 7A).

Part Il imposes some particular requirements on agencies. Relevant to this matter:

e ‘operational information’ as defined by s 8A must be published - s 8(2)(j)
e theinformation must be ‘accurate, up-to-date and complete’ - s 8B
e theinformation must be published in a particular way - s 8D.

A charge may only be imposed for access to the information in certain circumstances
described in s 8E(4).

An agency is not required to publish ‘exempt matter’ (the inclusion of which in a document
causes the document to be an exempt document) or if publication is restricted or prohibited
by an enactment (s 8C).

The FOI Guidelines provide:

e ... Operational information should be updated in the IPS at the same time that a revised or
updated version of the information is provided to agency officers?

e  Where information is not published because an exception applies, agencies may record this
in an IPS information register, including the title of the document to which an exception
applies and the reason it was not published under the IPS... Capturing this information may
help an agency if it needs to respond to any complaints to the Information Commissioner
about its IPS compliance®.

e ...ifadocument contains exempt and non-exempt material the agency should prepare an
edited copy*.

Services Australia’s submissions

In summary, Services Australia submitted that Operational Blueprints (OBPs) are documents
that include operational information as defined in s 8A of the FOI Act. OBPs are prepared by
business areas, who decide whether the document should be published on the IPS.

2FOl Guidelines at 13.123
3 FOI Guidelines at 13.72
4FOl Guidelines at 13.104
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Business areas may - but are not required to - refer to the FOI team when making the
assessment as to whether or not the OBP contains ‘operational information’ and if so,
whether or not the exemptions from publication in s 8C apply.

All OBPs are stored in one repository, used by both staff and accessed by the public. Where a
business area considers the OBP to be exempt from the requirements of Part Il of the FOI Act,
the document is made available to staff but not the public. As a result, it is not possible to
make only some parts of an OBP publicly accessible. The titles of all OBPs are accessible to
the public, even where the document itself is not.

In circumstances where a member of the public seeks access to a document that is not
publicly available, they are invited to make a request under the FOI Act. Services Australia
then considers whether all or part of the document should be provided in response to the
request. In particular, Services Australia advised:

...Inaccordance with the department’s FOI Procedure Manual, FOI requests are always
reviewed to determine whether release under the department’s administrative access
arrangements would be suitable. This would occur if, following further consideration of the
OBP, it was determined that the latest update to the OBP document did not contain any
exempt material and could therefore be released in full. In this circumstance, the OBP would
be made publicly accessible on the IPS, and the FOI team would work with the person
seeking access to confirm that access to the relevant link satisfied their FOI request.

... Ifitis determined that the OBP contains material that is exempt from release under the
FOI Act, but an edited copy can be prepared under section 22 of the FOI Act, an FOI decision
will be made to facilitate the release of this edited copy. The version of the OBP that is
released will be published on the department’s disclosure log. The IPS cannot be updated to
reflect this decision - as explained above, OBP’s cannot be published on the IPS in part orin
some other form that the one live version that the department maintains.

...Ifitis determined that the OBP is wholly exempt from release under the FOI Act, an FOI
decision is made to this effect. The relevant page on the IPS will continue to include the
disclaimer that the information is potentially FOI exempt, or unavailable to external
audiences. This is because while a decision has been made that this particular version of the
OBP is presently exempt from release, this could change over time, particularly if the OBP is
revised or updated.

In relation to the documents that the complainant requested, Services Australia submits:

Eight out of the nine OBPs within the scope of the complainant’s request were not published
at the time the applicant made. request... The line area/s that initially created those OBPs
would have considered that they were exempt under the FOI Act, on the basis that they
contained information that was exempt under section 8C of the FOI Act...

On 9 November 2017, [the relevant line area] advised the FOI officer that they had
determined the requested OBPs were no longer exempt from publication and that they have
contacted the OBP Section to have the requested OBPs published.

4
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Discussion

The documents within the scope of the complainant’s request were not published on
20 October 2017 but were published in full under the IPS on 9 November 2017.° However,
Services Australia could not advise the OAIC:

e when the documents in question were created

o why the business area initially formed the view that they were not suitable for
publication: ‘The FOI team cannot advise on the subjective intentions of the
business areas at the time they created the Operational Blueprints in question’
(submission dated 9 November 2018), nor when they were subsequently published

e whether the business area consulted the FOI team in reaching its determination that
the documents were not suitable for publication

e the circumstances or schedule by which unpublished operational information is
reviewed for inclusion in the IPS, instead noting that business areas review the
document ‘as business areas do from time to time’ and that reviews are conducted
‘as often as required’

e what changed following receipt of the complainant’s FOI request such that
operational information that was previously considered exempt from release under
the FOI Act was no longer considered exempt.

Services Australia submitted that there was no requirement for the relevant business area to
record reasons for the decision not to publish operational information.

I note that the FOI Guidelines at [13.72] encourage agencies to record reasons for a
determination that an exemption applies to a document under the IPS. | also note that
Services Australia’s internal guidance material provides: ®

Business areas responsible for operational information have been asked to identify all
operational information and any documents which may contain information that should not
be published (including why the information should not be released). [emphasis added]...

When reviewing operational information and considering whether it needs to be published, the
following questions will help:...

Have | documented the reasons for any decision not to release operational information?
[emphasis added]

Services Australia has been unable to explain what changed between the date the
complainant requested the documents at issue when the documents were unavailable and
the date the agency decided to publish them under its IPS. There is no explanation before
me as to why the agency reasonably considered those documents to be exempt from
inclusion in the IPS under s 8C prior to the access request. The subsequent publication of the
documents and the absence of evidence of any changes to or review of the content of the

5 Services Australia’s submissions dated 7 August 2018 at [9] and [12].
& Attachment A to Services Australia’s submissions of 10 September 2019.
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document allows the reasonable inference that the documents may have been similarly
suitable for publication at or some time before the complainant’s access request.

Services Australia has provided no explanation regarding the business area’s failure to
adhere to internal guidance requirements to document the reasons for the decision not to
publish this operational information and has submitted that the review of documents
considered at one time to be unsuitable for publication occurred on an ad hoc, rather than
systematic basis.

While it is appropriate for agencies to consider proactive publication of information
following access requests for it (s 8(2)(g)), this does not supplant the ongoing obligation to
proactively publish all operational information (s 8(2)(j)).

Conclusion

Based on the information before me, | am satisfied that, at the time of this complaint,
Services Australia did not meet its obligation to publish operational information as required
by s 8(2)(j).

I am not satisfied that, as alleged, Services Australia deliberately failed to proactively publish
this information with a view to extracting charges from FOI applicants. Rather, | consider
that Services Australia failed to have adequate systems and processes in place to confirm
that business areas were appropriately considering their IPS obligations at the time that
OPBs were created or adequate systems and processes to ensure that documents
appropriately categorised under s 8C were reviewed to consider whether s 8C continued to

apply.

Issue 2: Charge for request to access information under the IPS

Allegation

The complainant alleged that Services Australia improperly issued a charge notice for.
request to access documents that should have been publicly available under the IPS.

Consideration

The notice of a charge issued by Services Australia related to the complainant’s access
request under s 15 of the FOI Act and was not imposed in relation to access to documents
under the IPS. Thisis clear from the correspondence sent to the complainant by the agency
on 3 November 2017 which specifically refers to s 29 of the FOI Act.

The substance of the complaint is that a charge should not have been imposed in the FOI
request in relation to documents that should have been available to the public through the
IPS.

6
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I note that at the time of the FOI request, the documents were not publicly available and that
it was open to Services Australia to consider whether to impose a charge for that access. |
also note that the information requested was subsequently published by Services Australia
on its IPS resulting in the complainant receiving full access to the documents without paying
a charge.

Services Australia submitted that:

17. If arequest is received for an OBP document that has been flagged by the business area as
not being suitable for external release, the FOI team may check with the business area in the
first instance to review whether the OBP can in fact be published on the IPS (and therefore
provided administratively)...

26. If an OBP that was initially identified by the business area as not suitable for external
release because it contained exempt material is later released in full under the FOI Act, the
FOI team work with the business area to ensure that the OBP settings are updated to make
the material public on the IPS.

It appears that this process was likely to have occurred in this case - in that a request was
made for an OBP that the business area had categorised as not suitable for external release,
that, upon receipt of the access request the FOI team approached the business area which
resulted in the business area reviewing its earlier decision and publishing the material.

It would also appear that this occurred in the period between the complainant receiving the
correspondence about a charge for access (3 November 2017) and reviewing the links to the
documents online and learning that they were altered to provide access to the documents
(29 November 2017).

While the conclusion reached by the complainant in this case is not unreasonable, | do not
consider that Services Australia was deliberately and inappropriately imposing a charge for
the reasons or in the manner suggested by the complainant. As noted above, it is open to
agencies to consider imposing a charge for access to material that is not publicly available
under s 29 of the FOI Act.

However, it does appear that the notification of a charge in this case was inconsistent with
Services Australia’s internal guidance regarding access requests for OBPs that were not
publicly available. In those circumstances, Services Australia has submitted that its practice
is to release documents administratively if possible. No charge is imposed for administrative
release of documents.

Had Services Australia complied with this policy in this case, it is likely that the documents
would have been provided to the complainant through administrative release, and no
charge notice would have been sent.

T Services Australia submission dated 10 September 2019

.
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Conclusion

| am not satisfied that Services Australia deliberately withheld from publication documents
that were required to be published under the IPS for the purpose of improperly imposing a
charge in relation to access requests for those documents.

| am satisfied that the failure to adhere to internal guidance which gave consideration to the
publication of and administrative access to documents sought through an access request
resulted in the complainant’s perception in this case.

Recommendations

The purpose of my recommendations, as set out below, are to conclude the complaint
investigation and ensure Services Australia meets its obligations under the FOI Act, including
that Services Australia’s current and future processes and practices are consistent with the
objects of the FOI Act.

Pursuant to s 88 of the FOI Act, | have set out the following recommendations, being formal
recommendations to Services Australia that | believe Services Australia ought to implement
by 1 December 2021. | recommend that Services Australia:

1. Develop and implement a system to ensure that:

a. decisions taken by business areas in relation to the publication of
operational information are consistent with Part Il of the FOI Act, and

b. where a decision is taken not to publish an OBP - either because it does not
comprise operational information or is exempt under s 8C of the FOI Act -
that decision is recorded.

c. decisions taken by business areas not to publish particular OBPs are
periodically reviewed to determine whether the reasons for non-publication
continue to apply to the OBP.

2. Adheres to current internal policies to consider the potential administrative release
of OBPs in response to access requests before considering whether a charge should
be applied under s 29 of the FOI Act for access to those materials.

8
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Australian Government

Office of the Australian Information Commissioner

Notice on completion under s 86 of the FOI Act () - I
I 2nd services Australia

On 30 January 2018, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) from
R 2hout Services Australia (formerly the Department of Human Services) in
the performance of its functions and exercise of its powers under the FOI Act.

The complainant made complaints relating to Services Australia’s publication of documents
under the Information Publication Scheme (IPS).

Pursuant to s 86, upon completion of an investigation | am required to issue a notice on
completion which sets out:

e theinvestigation results

e theinvestigation recommendations (if any), and

e thereasons for the investigation results and the making of the investigation
recommendations.

In the course of this investigation, | have relied upon the documents provided by Services
Australia and the complainant.

Pursuant to s 88 of the FOI Act, | can make formal recommendations which | believe Services
Australia ought to implement in order to improve its processing of FOI requests and
compliance with the FOI Act.

Background

On 30 January 2018, the complainant lodged an FOI complaint with the OAIC.

The complaint related to Services Australia’s ‘Operational Blueprint’ website, specifically
that Services Australia:

... isfailing to publish substantial amounts of operational information while claiming that the
information *might* be exempt but without actually stating which exemptions apply to this
information, or preparing edited documents that do not contain exempt material...

The department is placing the onus on members of the public to make FOI requests to cause
the department to publish information that should already be published under the
information publication scheme required by the FOI Act.

1300 363992 T+61292849749 GPO Box 5218 Www.oaic.gov.au
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Investigation results

Allegation
The complainant alleged that Services Australia:

e does not publish ‘substantial amounts of operational information’ in accordance
with s 8 of the FOI Act and instead requires the public to request that information
under the FOI Act and

e where documents comprising operational information contain exempt material,
Services Australia should list those exemptions against the title of the unpublished
document.

Legislative framework
Information Publication Scheme (IPS)

Part Il of the FOI Act establishes the IPS, which requires an agency to publish a range of
information about its functions, including the information dealt with or used to carry them
out (s TA).

Part Il imposes particular requirements on agencies, including:

e ‘operational information’ as defined by s 8A must be published (s 8(2)(j))
e theinformation must be ‘accurate, up-to-date and complete’ (s 8B)
e theinformation must be published in a particular way (s 8D).

An agency is not required to publish ‘exempt matter’ (the inclusion of which in a document
causes the document to be an exempt document) or if publication is restricted or prohibited
by an enactment (s 8C). An agency is not required to publish personal or business
information as part of its IPS if it would be unreasonable to publish that information

(ss 8(2)(g)(i), (ii)).

The Guidelines issued by the Information Commissioner under s 93A of the FOI Act (FOI
Guidelines) provide further guidance about the publication of ‘operational information’:

¢ Inrelation to the requirement that the information must be ‘accurate, up-to-date
and complete’, operational information should be updated in the IPS at the same
time that a revised or updated version of the information is provided to agency
officers.?

e Where information is not published because an exception applies, agencies may
record this in an IPS information register, including the title of the document to
which an exception applies and the reason it was not published under the IPS...

1 FOI Guidelines at [13.123].
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Capturing this information may help an agency if it needs to respond to any
complaints to the Information Commissioner about its IPS compliance.?

e Inrelation to a document of an agency which is exempt under an exemption
provision in Part IV of the Act, if a document contains exempt and non-exempt
material, the agency should prepare an edited copy.?

Services Australia’s submissions

During the investigation, Services Australia was invited to provide submissions in response
to the complaint.

In summary, Services Australia submitted that:

e Operational Blueprints (OBPs) are documents that include operational information
as defined in s 8A of the FOI Act. OBPs are prepared by business areas, which decide
whether the document should be published on the IPS.

e Business areas may - but are not required to - refer to the FOI team when making
the assessment as to whether or not the OBP contains ‘operational information’ and
if so, whether or not the exemptions from publication in s 8C apply.

e All OBPs are stored in one repository, used by both staff and accessed by the public.
Where a business area considers the OBP to be exempt from the requirements of
Part Il of the FOI Act, the document is made available to staff but not the public. As a
result, it is not possible to make only some parts of an OBP publicly accessible
through this repository. The titles of all OBPs are accessible to the public, even where
the document itself is not.

e Incircumstances where a member of the public seeks access to a document that is
not publicly available, they are invited to make a request under the FOI Act. Services
Australia then considers whether all or part of the document should be provided in
response to the request. In particular, Services Australia advised:

...Inaccordance with the department’s FOI Procedure Manual, FOI requests are always
reviewed to determine whether release under the department’s administrative access
arrangements would be suitable. This would occur if, following further consideration of the
OBP, it was determined that the latest update to the OBP document did not contain any
exempt material and could therefore be released in full. In this circumstance, the OBP would
be made publicly accessible on the IPS, and the FOI team would work with the person
seeking access to confirm that access to the relevant link satisfied their FOI request.

... Ifitis determined that the OBP contains material that is exempt from release under the
FOI Act, but an edited copy can be prepared under section 22 of the FOI Act, an FOI decision
will be made to facilitate the release of this edited copy. The version of the OBP that is
released will be published on the department’s disclosure log. The IPS cannot be updated to
reflect this decision - as explained above, OBP’s cannot be published on the IPS in part orin
some other form that the one live version that the department maintains.

2 FOI Guidelines at 13.72
3FOIl Guidelines at 13.104
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...Ifitis determined that the OBP is wholly exempt from release under the FOI Act, an FOI
decision is made to this effect. The relevant page on the IPS will continue to include the
disclaimer that the information is potentially FOI exempt, or unavailable to external
audiences. This is because while a decision has been made that this particular version of the
OBP is presently exempt from release, this could change over time, particularly if the OBP is
revised or updated.

e Asat 13 September 2021 there were 5189 documents included in Services Australia’s
‘Operational Blueprint” website.* Of those, 2561 were available to the public directly
from the link in the title of the document, and 2628 were unavailable directly
through that mechanism.

Discussion
Publication of operational information and requesting information through the FOI Act

As noted above, where a document is unavailable to the public through a link, a person is
directed to seek the document through a request under the FOI Act. On receipt of such a
request, Services Australia has submitted that it considers first whether the document
should be release outside the FOI Act, through an administrative mechanism. Where the
document is released in these circumstances, Services Australia also enlivens the direct
public link to the document through the OBP website.

Where the document is not able to be released through an administrative mechanism, a
decision is taken in response to the FOI request. That decision will either result in the release
of the document, the release of the document with redactions, or a decision not to release
the document.

In relation to the release of the redacted document, Services Australia has submitted that it
then publishes the redacted document on its disclosure log, which makes the document
available to the public more widely.

In the event a decision is taken under the FOI Act not to release the document to the
applicant, that decision is communicated to the applicant with a statement of reasons and is
internally and externally reviewable.

In these circumstances, it is a good transparency mechanism for Services Australia to publish
the names of operational documents it has decided not to make generally available to the
publicin order to provide an opportunity for members of the public to make a request for
the document. Where the request is considered under the FOI Act (with the associated
benefits to the person seeking access of reasons for that decision and review rights).

While it is also appropriate for an agency that receives an FOI request for a document to first
consider whether the document can be released administratively, | am concerned that this

4 Operational Blueprint’ website accessed on 17 September 2020.

4
Page 46 of 353


http://operational.humanservices.gov.au/public/Pages/SiteMap/siteMap.html
http://operational.humanservices.gov.au/public/Pages/SiteMap/siteMap.html

FOIREQZ22/00008

practice, in the context of the OBPs and the IPS, suggests that there are documents that
perhaps should have but have not been proactively published.

It is reasonable to infer that documents released administratively, and also those fully
released as a result of an FOI request, should have been made available on Services
Australia’s IPS at or before the time of the request. Consequently, while these steps are
useful mechanisms to review and reconsider earlier decisions taken not to publish the
documents, they do not supplant the agency’s ongoing responsibility to systematically
consider and publish operational information as required by the IPS provisions in the FOI
Act.

Consequently, | find that the process of recommending that individuals seek access to non-
published OBP information is appropriate in circumstances where the agency has robust and
reliable processes in place to ensure that is not the sole or predominant mechanism for
reviewing and reconsidering earlier decisions not to publish operational information, or
testing whether those earlier decisions not to publish documents are consistent with the FOI
Act.

Services Australia should have in place processes and procedures to ensure that decisions
taken not to publish certain operational information are, and remain, consistent with the IPS
requirements. There is nothing before me to suggest that Services Australia has a systematic
mechanism to ensure that decisions not to publish certain OBPs are compliant with Part Il of
the FOI Act or that those decisions are regularly reviewed.

Whether reasons for exemption should be published

The complainant also recommends that the reasons a particular unlinked document is
considered to be exempt should also be published on the OBP website.

While this would provide greater clarity to the public regarding the reasons for the non-
publication of the particular document, it is not required by either the FOI Act or FOI
Guidelines. The FOI Act contains no statutory requirement for agencies to publish the
reasons for non-publication of exempt matter. The FOI Guidelines (at [13.72]) suggest that
agencies should consider creating an IPS information register, in which these exceptions to
publication are recorded, but do not require publication of that register or the exemptions
that apply in relation to particular documents.

Conclusions

Following this investigation, | have formed the opinion that the matters raised in this
complaint do not suggest that Services Australia is non-compliant with the FOI Act or
Guidelines in relation to the suggestion that that the agency publish the exemption relied on
in relation to the non-published OBPs.

| consider that the process undertaken by Services Australia in relation to unlinked
documents - whereby requests for those documents are invited which may result in either:
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e administrative release and publication of the document

e release of a redacted document and publication of that redacted document through
the agency’s disclosure log, or

e adecision not to release the document, accompanied by a statement of reasons and
internal and external review rights

is appropriate, but only where decisions about publication are consistent with the
requirements of Part Il of the FOI Act and there is regular and systematic reconsideration of
decisions not to publish OBP information. This mechanism should not be relied upon in
order to meet those obligations.

Recommendation

The purpose of my recommendation below is to conclude the complaint investigation and
ensure Services Australia meets its obligations under the FOI Act, including that Services
Australia’s current and future processes and practices are consistent with the objects of the
FOI Act.

Pursuant to s 88 of the FOI Act, | have set out the following recommendation, being a formal
recommendation to Services Australia that | believe Services Australia ought to implement
by 15 December 2021. | recommend that Services Australia:

1. Develop and implement a system to ensure that:
a. decisions taken by business areas in relation to the publication of
operational information are consistent with Part Il of the FOI Act, and
b. decisions taken by business areas not to publish particular OBPs are
periodically reviewed to determine whether the reasons for non-publication
continue to apply to the OBP.
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Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act ||} ) - [and
Australian Building and Construction Commission

On 8 June 2018, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) from .about
the Australian Building and Construction Commission (ABCC) in the performance of its
functions, and the exercise of its powers, under the FOI Act.

The complainant alleges the ABCC:

e extended the processing period under s 15(6) where it was not appropriate to do so

e did not process an FOI request in accordance with the FOI Act, where the request was
transferred to the ABCC under s 16 of the FOI Act, and

e does not maintain its disclosure log as it is required to do so under s 11C of the FOI
Act.

During the course of the investigation of this complaint the complainant withdrew their
complaintin relation to aspects of the ABCC’s disclosure log.

Pursuant to s 86, upon completion of an investigation | am required to issue a notice on
completion which sets out:

e investigation results

e theinvestigation recommendations (if any), and

e thereasons for the investigation results and the making of the investigation
recommendations.

In issuing this notice, | have relied upon the submissions provided by the ABCC and the
complainant.

Background

On 7 October 2017, the complainant contacted the ABCC to request access to documents

elating to AR (~cqcst A):
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On 20 October 2017 the ABCC acknowledged receipt of Request A.

On 7 October 2017, the complaint contacted the Department of Jobs and Small Business (the
Department) to request access to documents held by the Department in identical terms to
Request A above (Request B).

On 16 October 2017, the Department wrote to the complainant advising that Request B had
been transferred to the ABCC pursuant to s 16 of the FOI Act on the basis that the
Department was satisfied that the subject matter of the documents was more

closely related with the functions of the ABCC than those of the Department.

On 17 October 2017, the complainant responded to the Department advising that they did
not agree with the Department’s decision to transfer the request:

While “We” is satisfied that the subject-matter of the documents being sought is more closely
related with the functions of the ABCC than those of the Department | note that ‘We” does not
provide any basis for that satisfaction. In any event | do not agree that the subject-matter of the
documents being sought is more closely related with the functions of the ABCC than those of
the Department.

On 24 October 2017, the Department responded to the complainant’s objection to the
transfer of the request:

Upon receiving your request, the Department consulted with the ABCC, which agreed that the
subject matter of the documents you requested were more closely connected with its own
functions. Itis on the basis of this consultation that the Department was satisfied that a
transfer was appropriate and permitted under the FOI Act.

Notwithstanding the above, the relevant areas of the Department have conducted preliminary
searches of their records, and have advised that they do not hold any documents within the
scope of your request.

On 3 November 2017, the ABCC wrote to the complainant advising that the statutory
processing period for Request A would be extended by 30 days in order to conduct
consultation with third parties:
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In conducting a search for documents that are relevant to your access request, it
has become apparent that the ABCC will be required to consult relevant parties.

As a result, we write to inform you that it is appropriate for the processing period
under section 15(5)(b) to be extended by a further 30 days pursuant to subsection
15(6)(a).

On 6 December 2017 the ABCC provided a decision on Request A. In that decision the ABCC
refused access under s 24A(1) on the basis that the ABCC had taken all reasonable steps to
locate documents within the scope of the request and was satisfied that the documents did
not exist.

In that decision, the ABCC also referred to the consultation period stating:

By letter dated 3 November 2017, the ABCC notified you of an extended timeframe to process
the FOI request pursuant to section 15(6)(a)...

The letter communicated to you that the required further time arose because it was
appropriate to consult relevant parties.

Those consultations are now complete. However, for the purposes of notifying a decision to
you and of disclosure of the relevant document that may follow, it should be noted that
relevant third-parties with whom we consulted are accorded review or appeal rights under the
FOI Act...

In other words, this section [s 27A of the FOI Act] provides that in respect of the relevant
document, the review or appeal rights that are available to the consulted parties are to “run
out” before access to the document is provided to the FOI applicant.

On 11 December 2017, the complainant wrote to the ABCC seeking clarification about the
consultation with third parties:

Having read the guidelines | assumed (wrongly as it turns out) that the ABCC was consulting
with relevant third parties about a document or documents. Clearly that was not the case. In
my opinion the OAIC Guidelines are deficient in that the guidelines make no reference to
consultation with relevant third parties in circumstances where relevant documents have not
been identified or located. | propose to raise the issue with OAIC and would be grateful if the
ABCC would provide me with:

(a) Details of the circumstances that made it apparent that the ABCC was required to consult
relevant parties.

(b) In the absence of relevant documents, the criteria used to select relevant third parties to
consult

(c) An outline of the consultation that took place given the absence of relevant documents (I do
not seek information about the identities of the third parties who were consulted.)

The complainant also sought an update about Request B, which had been transferred to the
ABCC on 16 October 2017:

On the second matter, on 7 October 2017 | made a request for access to documents to the
Department of Employment who subsequently advised me that my FOI request had been
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transferred to the ABCC pursuant to section 16. | have received no information on the status of
that FOIl application.

On 14 December 2017, the ABCC responded to the complainant’s correspondence of
11 December 2017:

In relation to the first issue, the ABCC proposed to consult a third party in this matter as
advised. However, it was later determined, after the consultation period had commenced, that
no document existed that met the description referred to in the FOI request.

In relation to the second issue, the decision dated on 6 December 2017 was issued in response
to both the FOI request you sent to the ABCC on 7 October 2017 and the FOI request you sent to
the Department on 7 October 2017.

On 8 June 2018, the complainant lodged an FOI complaint with the OAIC about the ABCC’s
actions in processing Request A and Request B.

On 5 September 2018, the OAIC notified the ABCC of the complaint and conducted
preliminary inquiries with the ABCC under s 72 of the FOI Act. The ABCC provided
submissions on 19 September 2018 and 5 November 2018.

On 5 November 2018, the ABCC provided a decision to the complainant in response to
Request B. In its decision, the ABCC refused access pursuant to s 24A(1) on the basis that all
reasonable steps had been taken to locate documents within the scope of the request but no
documents existed.

On 18 December 2018, the OAIC notified the ABCC under s 75 of the FOI Act that the
Information Commissioner had decided to investigate the complaint. The ABCC provided
further submissions on 29 January 2019 and 17 September 2019.

Issue 1: Consultation with third parties
Allegation

The complainant complained that it was inappropriate for the ABCC to extend the
processing period to consult third parties where it later decided that no documents existed.

Legislation and Guidelines
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

That period can be extended by up to 30 days with the applicant’s agreement (s 15AA), if
consultation with a third party is undertaken (s 15(6)), or if consultation with a foreign entity
is undertaken (s 15(8)).
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Section 27A provides for consultation with third parties where the documents sought
contain personal information and the third party may reasonably object to the release of the
information.

The FOI Guidelines are issued under s 93A of the FOI Act. Agencies and ministers are required
to have regard to the Guidelines when performing a function or exercising a power under the
FOI Act. The FOI Guidelines provide:

An agency or minister may need to consult a third party where documents subject to a request
affect Commonwealth-State relations (s 26A), are business documents (s 27) or are documents
affecting another person’s privacy (s 27A).*

There must be some rational basis which the agency or Minister can discern, based on the face
of the document or from anything else actually known to the decision-maker, indicating that
disclosure of the document would, or could be expected to, unreasonably affect the person
adversely in relation to his or her personal information, lawful business or professional affairs.
The mere appearance of a person’s name in the document, in the absence of anything more,
may not be sufficient for it to be apparent that a person might reasonably wish to make an
exemption contention.?

Complainant’s submissions

In their complaint, the complainant submits:
By letter dated 6 Dec 2017 the ABCC decision maker decided to refuse access under s 24A(1) of
the FOI Act on the grounds that all reasonable steps had been taken to find the documents
requested and the decision maker was satisfied that the documents did not exist. The decision
maker confirmed that the processing time had been extended because it was appropriate to

consult relevant parties and that those consultations had been completed.

On 11 December 2017, the complaint wrote to the ABCC seeking further information on the
consultations that had purportedly occurred.

On 14 December 2017, the complainant submits that the ABCC advised:
... ABCC proposed to consult a third party in this matter as advised. However, it was later
determined, after the consultation period had commenced, that no document existed that met
the description referred to in the Foi request.

ABCC’s submissions

In correspondence to the complainant on 3 November 2017, the ABCC advised that it was
conducting consultation with a third party pursuant to s 27A of the FOI Act.

1 FOI Guidelines [3.74].
2 FOI Guidelines [3.77] footnotes omitted.
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In the decision notice of 6 December 2017, the ABCC advised the complainant that:

By letter dated 3 November 2017, the ABCC notified you of an extended timeframe to process
the FOI request pursuant to section 15(6)(a)...

The letter communicated to you that the required further time arose because it was
appropriate to consult relevant parties.

Those consultations are now complete. However, for the purposes of notifying a
decision to you and of disclosure of the relevant document that may follow, it
should be noted that relevant third-parties with whom we consulted are accorded
review or appeal rights under the FOI Act...

In other words, this decision provides that in respect of the relevant document, the review or
appeal rights that are available to the consulted parties are to ‘run out’ before access to the
document is provided to the FOI applicant.

In response to this complaint, the ABCC submitted:

a. TheABCC initially identified two documents that it considered came within the scope of
the request. The documents contained the personal information of a number of
individuals. As a consequence, the ABCC determined it would consult with those persons
pursuant to s 27A of the Freedom of Information Act 1982 (Cth) (FOI Act).

b. No consultation took place as a result of the ABCC determining that the documents that it
had initially identified as coming within the scope of the request...

C. ...Inpreparingto consult with individuals whose personal information was contained in
the document and again considering the terms of the scope of the request and the
documents, it was determined the documents were not within scope of the request.

In relation to the extension of the processing time because of the requirement to consult, the
ABCC advised:

It follows from the clear words of the section [15(6) of the FOI Act] that, once such a
determination is made from the terms of the request and [put] in writing (as it was on 3
November 2017), the period to process a request is extended by a further 30 day period:
16(6)(a) [sic]. The prerequisite to any extension is the making of the determination that the
consultation requirements apply. Once done, the agency must, as soon as practicable, inform
the applicant that the period has been so extended: 15(6)(b). The obligation to notify the
applicant as soon as practicable acknowledges that the agency may not, as yet, have identified
or considered all the documents. Similarly, it is not inconsistent with the scheme that a
determination to consult is made, but the circumstances alter whether consultation occurs or
is required. This outcome does not invalidate the genuineness or appropriateness of the initial
determination that the consultation provisions of the FOI Act would need to be applied.

The ABCC maintains that it was appropriate to extend the period for the purpose of
consultation at the relevant time (3 November 2017) and that it was entitled to do so in
accordance with s 15(6) of the FOI Act. This is so even if, ultimately, formal consultation did not
take place.
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In a submission provided to the OAIC on 29 January 2019, the ABCC submitted:

The difference between the two phrases "consultations are now complete" and "the
consultation process was now complete" is simply to confirm that, while the consultation
process was initiated, the formal steps did not take place. To the extent that the first phrase
implies that actual consultations took place, this was incorrect and this lack of precision in
expression is regrettable. Whereas the second phrase more precisely expresses that the
process of consultation had been concluded after inquiries made clear that no

. In other words, the process was
considered to be appropriate as described above and commenced accordingly, but was
ultimately concluded with no consultation being needed (because the
documents initially identified as relevant were found to be irrelevant by the decision maker).
This concluded the process of consultation in the context of this request....

Why were third party review rights included in the decision?

Third review rights were included in the decision as the decision maker took the view they
should be included because there had been an extension of time for consultation.

Itis acknowledged that the decision did not need to contain any reference to third party review
rights where actual consultation did not take place in accordance with s 27A of the FOI Act.

During the course of this investigation the ABCC provided submissions acknowledging that
the wording used in its decision of 6 December 2017 could have caused confusion to the
applicant:

The ABCC can appreciate that the expression used has caused some confusion to the applicant
and we regret that occurring.

The ABCC wishes to make it clear that at the time we advised the applicant that we would be
engaging in a consultation process, we did so in good faith and with the genuine belief that
those consultations were necessary...

It was only after the ABCC began identifying the persons with whom we should consult that we
reconsidered our earlier position as to whether the documents were in fact within scope.
Unfortunately, this occurred after the consultation process had commenced.

The ABCC’s objective remained at all times to process the request in accordance with the
Freedom of Information Act 1982 (FOI Act). Naturally, we regret any confusion caused to the
applicant.

Discussion

| have considered the ABCC’s contention that the requirement to notify applicants of an
extension to the statutory processing timeframe ‘as soon as practicable’ in accordance with
s 15(6) suggests that the agency or Minister can do so in advance of considering or
identifying the relevant documents. | disagree with this contention.

.
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Subsection 15(6) will only have effect when the decision maker determines, in writing, that
(in this case) s 27A applies and the requirements of s 27A ‘make it appropriate to extend the
period referred to in paragraph 15(5)(b).’

There are several elements to this provision: first, the agency must have determined, in
writing, that s 27A applied. Section 27A applies where there has been a request for a
document that contains personal information about a person, and it appears that the person
might reasonably wish to make a contention that both the document is conditionally exempt
under s 47F and that providing access to the document would be contrary to the public
interest. In forming the necessary view that a person may wish to make the described
exemption contention, s 27A(2) provides a list of matters to which the decision maker must
have regard, that includes the age and public availability of the information. Only once those
elements are satisfied is it open to the agency to determine whether it is appropriate to
extend the processing period.

Given this, it is not possible for an agency to form the view that it is appropriate to extend the
processing period under s 15(6) without an examination of the documents in scope and
satisfaction of the elements described above. This interpretation has support in the FOI
Guidelines which provide (at [3.77]) that ‘there must be some rational basis which the
agency or Minister can discern, based on the face of the document...” (my italics).

Once those elements of the FOI Act described above are reasonably satisfied and the
processing period has been extended under s 15(6), it is not unlawful or unforeseeable that
an agency may then reconsider the documents at issue and reasonably form a different view
regarding the necessity of consultation under s 27A. In such circumstances, while it is
administratively possible for the decision maker to make a decision on the request within a
shorter period, the exercise of the power in s 15(6) has occurred and that extension of time
has effect. The subsequent re-assessment of the necessity to consult does not, of itself,
‘undo’ the determination to extend the processing period under s 15(6) of the FOI Act.

The ABCC submitted that as a result of its officer’s preliminary assessment of the scope of
the review, it identified documents that were potentially relevant that included the personal
information of individuals who may wish to make a contention that those documents were
conditionally exempt under s 47F of the FOI Act. It was only after further inquiries were made
that the decision maker formed the view - in mid-November 2017 - that the documents did
not meet the terms of the request. As described above, the ABCC has also provided
generalised submissions about the application of the provisions, suggesting that they may
be enlivened in the absence of identification and proper consideration of the documents at
issue.

Conclusion

In the event the ABCC examined the documents it initially considered to be within scope of
the FOI request and was reasonably satisfied that the elements of ss 15(6) and 27A were met,
it was open to the ABCC to extend the processing period by 30 days, even in circumstances
where the ABCC’s subsequent consideration of the documents in scope resulted in the
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conclusion that the consultation was not necessary or where the documents considered in
scope were subsequently found to be outside the scope of the request.

However, it was not open to the ABCC to extend the scope of the processing period under

s 15(6) in circumstances where it had not identified or considered the documents at issue, as
described by the ABCC in its generalised submission. In this case, and in relation to these
particular circumstances, the ABCC has submitted that its officer did identify documents
potentially within scope and formed the requisite view that they contained the personal
information of third parties who may wish to contend that s 47F should be applied. In those
circumstances, the extension of the processing period was available, even where the
subsequent consideration of the documents resulted in a decision that they were, in fact, out
of scope.

Other issues

In the decision letter of 6 December 2017 for Request A, the ABCC advised the complainant
that ‘[t]hose consultations are now complete’ and referred to ‘relevant third parties with
whom we consulted’. This conveys that the ABCC did, in fact, consult with third parties in
relation to the documents it identified initially as within the scope of the request but
subsequently considered not to be within scope.

In the same letter, the ABCC reproduced parts of s 27A of the FOI Act and explained that, not
only could the timeframe for statutory compliance with an access request be extended
under s 15(6) of the FOI Act, but, where third party consultations were required, documents
must not be disclosed until review and appeal opportunities available to those third parties
had expired.

However, in submissions to the OAIC, the ABCC confirmed that it did not consult with any
third parties in relation to the request, and that it formed the view that the documents
initially identified as within scope were not within scope before any consultation with third
parties had occurred.

| find the statements regarding consultation with third parties made by the ABCC to the
complainant in the FOI decision letter of 6 December 2017 create the impression that any
delay in processing the FOI request was legitimately attributable to consultation with third
parties and the review and appeal periods applicable to that third party consultation. The
ABCC submitted that this was intended to explain the reason for the extension of time, but
acknowledged that the description of the third party review rights was not necessary in the
absence of actual consultation.

Conclusion

I find the ABCC’s decision notice of 6 December 2017 inaccurately referred to third party
consultation and review rights as the reason for the delay in providing the applicant access
to the document when that consultation did not occur.
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Issue 2: Transfer of request
Allegation
The complainant complained that:

e Request B was transferred from the Department to the ABCC without their consent
and the ABCC did not notify them of the transfer of Request B
e Request B was not processed within the statutory processing period.

| have discussed these issues separately below.

Transfer of Request B without the consent of the complainant and lack of notification of
transfer by ABCC

Legislation and Guidelines

Section 16 of the FOI Act provides that an agency can transfer a request to another agency
where either the document is not in the possession of the first agency butis in the
possession of another agency or the subject matter of the document is more closely
connected with the functions of another agency than with the agency to which the request is
made.?

Subsection 16(4) requires the transferring agency to inform the person making the request of
the transfer and, if necessary, send the document to the receiving agency.

The FOI Guidelines explain that the transfer of a request under s 16 facilitates and promotes
access by avoiding the need for the applicant to make a new request to another agency or
minister and also by providing a whole of government approach to making information
available to the public.*

Submissions

The ABCC’s submissions confirm that it accepted a transfer from the Department pursuant to
s 16 of the FOI Act advising:

The ABCC treated the request made of it and of the Department as a single request. The two
requests were identical in their terms and scope.

In their complaint, the complainant submits:

I did not agree with the decision to transfer but the request had been transferred to the ABCC in
any event.

3 Section 16 provides for the purposes of this section, the term ‘agency’ includes a minister.
4 FOI Guidelines [3.59].
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On 17 October 2017, the complainant responded to the Department advising that.‘ did not
agree with the Department’s decision to transfer the request:

While “We” is satisfied that the subject-matter of the documents being sought is more closely
related with the functions of the ABCC than those of the Department | note that ‘We” does not
provide any basis for that satisfaction. In any event | do not agree that the subject-matter of the
documents being sought is more closely related with the functions of the ABCC than those of
the Department.

... Consequently, | do not agree with the transfer and believe the Department should process
the FOI request.

Discussion

The complaint relates to the transfer of Request B from the Department to the ABCC without
the consent of the complainant. | note that s 16 of the FOI Act does not require consultation
with or the consent of an FOIl applicant as a precondition of transfer.

Subsection 16(4) requires that the transferring agency must inform the person making the
request of the transfer. That obligation rested on the Department, not on the ABCC. The
Department advised the complainant of the transfer on 16 October 2017. The ABCC was
under no statutory obligation to notify the complainant of the transfer of Request B in this
case.

Conclusion

Failure to consult with the complainant as part of the transfer of Request B or transferring
Request B to the ABCC without regard to the complainant’s opposition to the transfer was
not inconsistent with s 16 of the FOI Act. The ABCC was not obliged to notify the complainant
of the transfer.

Request B was not processed within statutory processing period
Legislation and Guidelines

Subsection 16(5) of the FOI Act provides that where a request is transferred to an agency
under s 16, the request is taken to be a request to the receiving agency (ABCC) made at the
time it was received by the transferring agency (the Department).

Paragraph [3.62] of the FOI Guidelines provide that:

The decision-making period commences when the request was originally received, and the
receiving agency or minister is not given extra time. It is therefore important that agencies
and ministers give early consideration to whether a request should be transferred. This will
enable the notices to the applicant under s 15(5)(a) (acknowledgement of receipt) and s 16(4)
(transfer of request) to be combined and ensure that the receiving agency or minister is not
disadvantaged by delay. In these circumstances, the receiving agency may also wish to
consider seeking an extension with the agreement of the applicant under s 15AA. In order for
the extension to be valid, the agency must ensure that the requirements under s 15AA are
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followed. Further information about the timeframe for notifying a decision under the FOI Act
is below at [3.137].

Submissions
In their complaint, the complainant submits:

I did not agree with the decision to transfer but the request had been transferred to the ABCC in
any event.

In my email dated 11 December 2017 (see above) | sought information from the ABCC about the
status of my FOI application to the Department of Employment that had been transferred to
the ABCC pursuant to section 16. In its unsigned response dated 14 Dec 2017 the ABCC advised
that:

“the letter dated on 6 December 2017 was issued in response to both the FOI request you
sent to the ABCC on 7 October 2017 and the FOI request you sent to the Department on 7
October 2017”.

The complainant further submits:

The ABCC letter of 6 Dec 2017 does not contain information indicating the decision maker
turned their mind to the FOI application made to the Dept and transferred to the ABCC. The
letter of 6 Dec is silent on the subject. Moreover, the ABCC did not seek an extension of time to
finalise the application nor did it advise that it had become apparent to the ABCC that it would
be required to consult relevant parties and that it would be appropriate for the processing
period be extended, nor did the ABCC advise that it was treating the two applications as one.
Shortly put, the ABCC has not provided a response to the FOI application.

The ABCC’s submissions confirm that it accepted a transfer from the Department pursuant to
s 16 of the FOI Act advising:

The ABCC treated the request made of it and of the Department as a single request. The two
requests were identical in their terms and scope.

During the course of the investigation the ABCC confirmed that it had not advised the
complainant that.two requests had been purportedly combined until 14 December 2017.

Discussion

The effect of s 16(5) is that Request B - which was transferred to the ABCC on 16 October
2017 - was taken to be received by the ABCC on 7 October 2017, which was the date that it
was received by the Department.

While the ABCC applied s 15(6) to extend the statutory processing timeframe by 30 days in
relation to the Request A, there is nothing before me to suggest that the ABCC also applied

s 15(6) to extend the processing timeframe for Request B. The letter sent to the complainant
on 5 November 2018 in relation to Request B includes ‘It should be noted, however, that the
FOI Act provides for processing times to be extended for particular purposes. As explained
below, your request was extended for one such purpose’, however there is no explanation or
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mention of the extension of the processing timeframe provided below that text in the
correspondence. Without adjustment permitted under the FOI Act, Request B was required
to be processed by 6 November 2017.

The ABCC provided a decision in relation to Request A on 6 December 2017. On 14 December
2017, following correspondence from the complainant on 11 December 2017 seeking an
update in relation to Request B, the ABCC advised that ‘the decision dated on 6 December
2017 was issued in response to both the FOI request you sent to the ABCC on 7 October 2017
and the FOI request you sent to the Department on 7 October 2017.’

| have reviewed the FOI decision letter provided to the complainant by the ABCC on 6
December 2017. That letter opens with:

| refer to your request for access to documents made under the Freedom of
Information Act 1982 (Cth) (FOI Act) and received by the Australian Building and
Construction Commissioner (ABCC) on 7 October 2017 (FOI request).

It then quotes the complainant’s request, describes the extension of the statutory processing
period under 15(6), and outlines the decision made by the ABCC delegate in relation to the
request. At no point in that decision document does the ABCC delegate refer to Request B.

While it is open to an agency to provide a combined statement of reasons in relation to more
than one access request, it is important that this is clearly communicated to the applicant. In
this case, had the ABCC intended to include reasons for the decision in relation to the second
request in the letter regarding the first request, the ABCC should have referred to the
transferred request and explicitly advised the complainant that the notice applied to both
requests. It did not do so.

The ABCC subsequently provided a decision notice in relation to Request B on 5 November
2018. In that correspondence, the ABCC advised that it had ‘previously considered that it had
responded to this request when it issued its decision on 6 December 2017 in relation to an
identical request that you had sent directly to the ABCC. However, as a result of
communications with the Office of the Australian Information Commissioner (OAIC), we have
agreed to issue a separate decision.’

While it may have been the ABCC’s intention to convey the decision outcomes in relation to
both Request A and Request B in its correspondence to the complainant on 6 December
2017, there is nothing on the face of the document that makes that apparent to the recipient.
While it is open to agencies to provide a combined statement of reasons for multiple
requests, in this case the correspondence did not make it clear that it was providing the
decision in relation to both requests. Clarity is important for several reasons, including the
fact that notification of a decision triggers review rights. In this case the complainant did not
understand, and could not have understood from the initial correspondence, that decisions
in relation to both requests had been made.
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Conclusions

The ABCC was permitted to accept transfer of Request B from the Department, but when
that occurred, the statutory timeframe for processing that request expired 30 days after the
Department received the request. Although there is some suggestion that the ABCC
extended the processing timeframe for Request B in its correspondence to the complainant
on 5 November 2018, there is no explanation in the correspondence or submissions about
the provision of the FOI Act that was applied to extend that processing period.

Further, although the ABCC submitted that the notification to the complainant on

6 December 2017 was intended to apply to both Request A and Request B, as explained
above, | consider there was no way the complainant could have reasonably understood that
to be the case from the correspondence.

Even if the 6 December 2017 correspondence is taken to be notification of a decision in
relation to Request B, it is made outside the statutory processing period for Request B. If the
correspondence of 5 November 2018 is the first notification of the decision in relation to
Request B, then that decision is made significantly outside the processing period.

Recommendations

The purpose of my recommendations, as set out below, are to conclude the complaint
investigation and ensure the ABCC meets its obligations under the FOI Act, including that the
ABCC’s current and future processes and practices are consistent with the objects of the FOI
Act.

Pursuant to s 88 of the FOI Act, | have set out the following recommendations, being formal
recommendations to the ABCC that | believe the ABCC ought to implement by 22 October
2021:

1. The ABCC should provide guidance to FOI officers to ensure that, prior to extending
the processing periods as permitted by s 15 of the FOI Act, proper consideration is
given to the statutory prerequisites to the exercise of that power.

2. Thatthe ABCC review its correspondence with FOI applicants to ensure that it is
clear, accurate and not misleading.

3. That the ABCC implement systems and processes to ensure that the ABCC
understands and adheres to FOI processing timeframes.
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Australian Government

Office of the Australian Information Commissioner

Notice of completion under s 86 of the FOI Act and
B - and Australian Federal

Police

On 4 July 2018 and 1 February 2019, the Office of the Australian Information Commissioner
(OAIC) received two FOI complaints under s 70 of the Freedom of Information Act 1982 (Cth)
(the FOI Act) about the Australian Federal Police (the AFP) in relation to the performance of
its functions and exercise of its powers under the FOI Act.

The FOI complainant in both complaints is the

On 4 July 2018- complained about the AFP’s compliance with statutory timeframes
when handling requests for access to documents under the FOI Act (OAIC reference:
B | its complaint, i provided examples where the AFP had exceeded the
statutory processing period for FOI requests lodged with the AFP on behalf of its members.

On 1 February 2019 (OAIC reference: ||| Bl made another complaint that was
similar in its terms to ||l namely the delays in processing FOI requests by the AFP.

| have used these matters as case studies during this investigation. A chronology of the
processing of those case studies can be found at Attachment B.

This notice on completion sets out the relevant:

e investigation results
e investigation recommendations
e reasons for the investigation results and recommendations.

Background

The complainant in this matter is the fE N ICINEIEEEINEEIEE

Between 11 September 2017 and 23 May 2018, the complainant’s members made a number
of FOI requests to the AFP for access to documents under the FOI Act. In relation to one of
these requests, the applicant sought both Information Commissioner review (IC review) and
made an FOI complaint.*

! Both IC review and a complaint were raised for ||| GGG
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On 4 July 2018 and 1 February 2019, the complainant made two FOI complaints under s 70 of
the FOI Act about the AFP’s actions in the performance of its functions, or the exercise of its
powers, under the FOI Act when processing FOI requests lodged by the complainant.

On 23 May 2019, the OAIC notified the AFP under s 75 of the FOI Act that the Information
Commissioner had decided to investigate the complaints and requested that the AFP
provide the OAIC with submissions in response to the complaint allegations. The OAIC
informed the AFP that, due to the similar allegations and issues raised, and given that both
the complaints had been lodged by-, the OAIC would be combining the two complaints.

During the course of the investigation the AFP provided submissions outlining its current FOI
processes and submissions addressing the allegations raised by the complainant.

Further information on the background of the FOI complaints can be found at
Attachment C.

Investigation conclusions

Pursuant to s 87 of the FOI Act, the investigation results set out my opinions, conclusions and
suggestions about how the processes of the AFP might be improved.

| have had regard to the submissions and correspondence provided by the AFP and the
complainant.

Issue 1: Compliance with the statutory processing period

Complaints

B complained that?:

e the AFP did not comply with the statutory timeframes as required by the FOI Act® and
e theFOIrequests lodged by Jjl] members were ‘seemingly being ignored’ by the
AFP.*

In il etter to the AFP raising these concerns, it stated:

Increasingly, our members’ FOI requests are seemingly being ignored by the AFP, with no
regard to its obligations under the FOI Act or in fact the spirit of that legislation.... The
response we receive when we question these delays is that the FOI Team is understaffed or

2 Allegations were raised in relation to the following case studies: [N

3

4

2
Page 64 of 353



FOIREQZ22/00008

have a high volume of requests. If this is the case, this is not in our view a sufficient reason to
disrespect the principles of the FOI scheme and in turn, our members.>

- made similar submissions to the OAIC®:

Our member has been experiencing significant mental anguish and the continued extensions
have exacerbated situation. We are also waiting on the information to prepare other
documents on behalf relating to other proceedings.

Despite- continually requesting the documents, the AFP has paid little heed to our
requests and continues to blatantly breach its statutory requirements, with seeming impunity.

Legislative framework
Access to documents

Section 11 of the FOI Act provides that ‘every person has a legally enforceable right’ to obtain
access to a document of an agency or a minister where that document is not exempt.

Subsection 15(2) provides that in order for the request to be valid, certain requirements
must be met. There is no dispute that the FOI requests that are the subject of these
complaints met the statutory requirements for validity.

Deemed access refusal

Section 15AC provides that where a decision about an FOI request has not been provided to
the applicant within the statutory processing period, the agency or minister is deemed to
have made a decision refusing access to the documents (s 15AC(3)).

The FOI Guidelines provide:

The consequence of a deemed refusal is that an applicant may apply for IC review
(s 54L(2)(a))... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access.”

...Where an access refusal decision is deemed to have been made before a substantive
decision is made, the agency or minister continues to have an obligation to provide a
statement of reasons on the FOI request. This obligation to provide a statement of reasons on
the FOI request continues until any IC review of the deemed decision is finalised.®

Sl submissions of 4 July 2018 (NN
{ |

7 FOI Guidelines [3.154].
8 FOI Guidelines [3.155].
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AFP’s submissions

During the course of this investigation, the AFP submitted:

The AFP acknowledges that there were delays in processing these requests, and we apologise
for those delays.

...the AFP takes its obligations under the FOI Act seriously and endeavours to meet the
requirements of the Act in relation to timeframes. The FOI team has been dealing with a
significant backlog of overdue requests as well as an increase in requests more generally.
Consequently, the AFP has faced challenges in making decisions within the statutory time
limits.

At the beginning of July 2018, the AFP temporarily allocated additional resources for three
months to assist with processing requests and address the backlog of requests. The backlog
has now been substantially addressed, and going forward, we anticipate a substantial
improvement in the processing of requests within the statutory timeframes set out in the FOI
Act.

In the response that the AFP sent to |} addressing their complaint of 18 June 2018

S < /FP stoted:

The AFP apologises for the delays which have occurred in the processing of these requests. The
AFP takes its obligations under the Freedom of Information Act 1982 (Cth) seriously and
endeavours to meet the requirements of the Act in relation to timeframes. However, in recent
months the FOI team has been dealing with a significant backlog of overdue requests and has
faced challenges in making decisions within the statutory time limits.

Discussion

It is clear from the evidence before me that the AFP did not comply with the statutory
processing period in all 5 case studies.

inrelaton to EEEEENN

1.

The statutory timeframe of 30 days to process these FOI requests under s 15(5) was
extended by agreement under s 15AA and as a result of consultation under ss 15(6) or
15(8). The statutory timeframe was not extended by the Information Commissioner
under ss 15AB or 15AC.

The statutory processing period was not affected by a request consultation process
under s 24AB(8) or by the time elapsing between an applicant being notified that a
charge is payable and either the applicant paying the charge (or a deposit on
account of the charge) or the agency varying the decision that a charge is payable
under s 31.

4
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3. The AFP was therefore required to provide a decision to the complainant within the
statutory timeframe based on the agreements under s 15AA.°

4. The AFP did not provide a decision within the statutory timeframe.

5. The AFP did not comply with s 15(5)(b) of the FOI Act.

inrelaton to EEEESENN

1. The statutory timeframe of 30 days to process these FOI requests under s 15(5) was
not extended by agreement under s 15AA, or as a result of consultation under ss
15(6) or 15(8), or by the Information Commissioner under ss 15AB or 15AC.

2. The statutory processing period was not affected by a request consultation process
under s 24AB(8) or by the time elapsing between an applicant being notified that a
charge is payable and either the applicant paying the charge (or a deposit on
account of the charge) or the agency varying the decision that a charge is payable
under s 31.

3. The AFP was therefore required to provide a decision to the complainant within 30
days.

4. The AFP did not provide a decision within 30 days.

5. The AFP did not comply with s 15(5)(b) of the FOI Act.

In relation to_:

1. The statutory timeframe of 30 days to process these FOI requests under s 15(5) was
extended by agreement under s 15AA. The statutory timeframe was not extended as
a result of consultation under ss 15(6) or 15(8), or by the Information Commissioner
under ss 15AB or 15AC.

2. The statutory processing period was affected by a request consultation process
under s 24AB(8). The statutory processing period was not affected by the time
elapsing between an applicant being notified that a charge is payable and either the
applicant paying the charge (or a deposit on account of the charge) or the agency
varying the decision that a charge is payable under s 31.

3. The AFP was therefore required to provide a decision to the complainant within the
extended statutory processing period.

4. The AFP did not provide a decision within the extended statutory processing period.

5. The AFP did not comply with s 15(5)(b) of the FOI Act.

The period that the AFP exceeded the processing period ranged from 10 days to 180 days.*

*In SN the AFP was required to provide the decision within 90 days as the statutory timeframe
had been extended by 30 days under s 15AA and by a further 30 days under s 15(6). In | NN the
AFP was required to provide the decision within 37 days as the statutory timeframe had been extended
by 7 days under s 15AA and by a further 30 days under s 15(6).

- 10 days, [ 25 o5 - : <= R - 125 deys and

180 days.
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Related IC reviews

In relation to [N there is no evidence before me that the applicant sought IC
review of any of the deemed access refusal decisions under s 54L of the FOI Act.

In relation to || on 7 February 2019 the applicant sought IC review of the AFP’s

deemed access refusal decision in |||} - The 1€ review is [ ) -

Delays

From an analysis of the chronology of each FOI request provided by the AFP during this
investigation, the AFP’s FOI Section appears to commence the preliminary processing action
within a reasonable timeframe, which includes, on average, acknowledging a request within
1 -2 days of receipt and commencing the search and retrieval process within a further 1 - 2
days.

During the course of this investigation, the AFP advised that it’s ‘National Guideline on
Freedom of Information releases’ allows for a period of 10 working days for AFP appointees
to provide a response to the FOI Team:

An AFP appointee who retrieves a Freedom of Information (FOI) request from the FOI-IL Team
should within 10 working days...

From then, the FOI Section are reliant on a timely and thorough response from the business
area to be able to continue to process the request within statutory timeframes. In several
instances, it appears that the FOI Section had to follow up or seek further assistance from
the line areas to complete the search and retrieval process.

The following table provides the request and response times in relation to the search and
retrieval process in each case study.

FOI Request Date of FOI Date of Final Calendar Decision Days between
request searchand  response Days provided to final response
retrieval received between applicant!! received by FOI

email by FOI request and team and

Team provision of decision

information provided to
applicant
B 11 september 12 1 29 days 4 January 64 days
2017 September  November 2018
2017 2017

1 Dates sourced from ] chronologies.
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] 31 October 3 20 16 days 22 January 63 days
2017 November  November 20181
2017 201712
Revised scope 13 February 21 8 days 28 June 135 days
for 2018 February 2018
N 2018
B  0April2018  1May2018 9 May2018 8 days 2 July 2018 54 days
B 23 May 2018 25 May 31 May 6 days 12 July 2018 42 days
2018 2018%
] 26 October 31 October 16 15 days 28 February 104 days
2018 2018 November 2019
2018

Although | appreciate that the AFP business areas have competing operational
requirements, any delay in identifying the documents at issue will have a resultant effect on
the timeliness of FOI processing.

However, the failure by the AFP to finalise the request within the processing period cannot
solely be attributed to delays from the business areas. This is because delays of up to 135
days were still recorded even in instances where the business area(s) were able to provide
documents in under 10 calendar days.*®

Conclusions

The AFP did not comply with the statutory processing period in relation to FOI requests

. The AFP’s
failure to comply with the statutory processing period is attributable to the failure of
business areas to provide documents at issue to the FOI section and/or the time taken in the
subsequent processing by the FOI section.

2 Final response to the initial search and retrieval email advising that the request is voluminous.

13 Parties hold a teleconference concerning the processing of the request. The outcome of the
teleconference was the- was to consider providing a revised scope. A revised scope was provided
on 6 February 2018.

14 Response to the search and retrieval email regarding the revised scope of 13 February 2018, advising
the request remained voluminous.

15 The AFP advises a second search and retrieval email was sent to the line area on 30 May 2018.

16 For example, in | NN (8 days) and NN (6 days)- 'n SN there were 54 days

between when the final response was received by the FOI team and when the decision was provided to
B " e were 42 days between when the final response was received by the FOI
team and when the decision was provided to il

.
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Issue 2: Extending the statutory processing period

Allegation

In | Bl raised two specific concerns regarding extensions of the statutory
processing period.

B alege that™:

the AFP seeks to extend the processing period at ‘the end or close to the end of the
30 days it is required to respond to a request’, and

the AFP does not determine whether a request requires consultation, or the scope is
voluminous, until towards the end of the processing period.

In relation to the above allegations, the i submitted:

... we have concerns about the AFP’s practice of seeking extensions for responding to FOI
requests. While we recognise that the FOl Team can request an applicant agree to an extension,
as well as allowances for additional time in some circumstances under the Freedom of
Information Act 1982 (such as under subsection 15(6)), it appears that the FOI Team does not
seek an initial extension until the end or close to the end of the 30 days it is required to respond
to arequest...

... when the FOI Team states reasons for seeking extensions to be that third parties need to be
consulted or there is a large volume of documents or the terms of the request need to be
narrowed, these reasons should have been determined far earlier than almost 4 weeks into
every process.

Legislative framework

Extending the processing period

Paragraph 15(5)(b) provides that an agency or minister must, as soon as practicable and no
later than 30 days after receiving a request, take all reasonable steps to enable the applicant
to be notified of a decision on the request.

" These allegations were raised in relation to the following case studies:

.Inote, that although il had not raised this issue specifically in

relation to the AFP notified the applicant of an extension under s 15(6) for consultation
on day 30 of 37 of the extended processing period. The AFP had received an agreement from the
applicant to extend the processing time by 7 days to 1 December 2018.

8
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The FOI Act contains several provisions which can extend the processing period for reasons
including:

e third party consultation (15(6))

e consultation with foreign entities (15(7), (8))

e agreement between the applicant and the agency or minister (15AA)
e therequestis complex or voluminous (15AB), and

e therequest has become deemed access refusal (15AC).

Where an agency or minister is unable to process an FOIl request within the processing
period, they are able to request an extension of time from the FOI applicant (s 15AA) or the
Information Commissioner (ss 15AB and 15AC).

The Information Commissioner may grant extensions of time to agencies or ministers where
they are able to demonstrate that the processing of the FOI request has been delayed
because the FOI request is voluminous or complex in nature (s 15AB) or where the agency or
minister has been unable to process the request within the statutory timeframe and the
agency or minister is deemed to have made a decision refusing the FOI request (s 15AC).

In relation to third party consultations, an agency or minister may extend the processing
period for a period of 30 days in order to conduct consultations (s 15(6)). Where an agency or
minister extends the processing period under s 15(6), it must notify the applicant in writing.®

Utilising the practical refusal mechanism

According to s 24AA, an agency or minister may refuse a request if a ‘practical refusal reason’
exists, where either the request does not sufficiently identify the requested documents or
the resource impact of processing the request would be substantial and unreasonable. In
either instance, the agency or minister must first follow a ‘request consultation process’
under s 24AB before refusing the request.

Subsection 24AB(2) of the FOI Act, provides that a notice of an intent to refuse access must
state:

an intention to refuse access to a document in accordance with a request
e the practical refusal reason

e the name and contact details of an officer with whom the applicant may consult
during the process

e details of how the applicant may contact them, and

18 During the course of the investigation, the AFP provided chronologies of the processing of each request
which shows whether the above extensions were applied.
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that the consultation period during which the applicant may consult the contact
person is 14 days after the day the applicant is given the notice (s 24AB(2)).

The effect of issuing a consultation notice is that the processing clock is ‘stopped’ on the day
that the notice is issued and does not re-start until the applicant has responded to the notice
(24AB(8)). If the applicant does not respond to the consultation notice within 14 days, the
agency or minister can take the request as withdrawn (24AB(7)).

AFP’s submissions

The AFP submits:

Theincrease in FOI requests, and particularly complex requests, has also had a significant
impact on the timeliness of progressing requests. The AFP endeavours to identify the need for
extensions of time or third party consultation in a timely manner. Any delay progressing these
actions has not been for the purpose of delaying access to documents, or because requests
from-members are being ignored or given low priority.

We note the- concern that the AFP does not seek extensions until late in the statutory
timeframe. However, there is no limit on when an agency may seek such an extension, as long
as it is within the 30 day period specified in the FOI Act. Nevertheless, we will endeavour to
meet th-‘ preference to be contacted about extensions of time and the scoping of
requests as early as practicable.

In correspondence from the AFP to il addressing their complaint of 18 June 2018:

With respect to your concerns in relation to requests for extension, | note that apart from
requiring an extension request to be made within a 30 day time limit the Act does not prescribe
a time period for approaching the applicant. However, we note your preference to be
contacted as early as practicable in relation to extensions. We will endeavour to meet your
preferred timeframe in the future.

Discussion

In all five case studies, the statutory processing period had expired prior to the AFP providing
a decision in response to the requests.

In four case studies, the AFP requested an extension of time under s 15AA from the
applicant.'® The AFP did not request an extension of time under ss 15AB or 15AC in any of the
case studies.

The AFP does not dispute that it did not comply with the statutory processing period and it is
clear from the information before me that the AFP extended, or requested to extend, the

19

requested 30 days - agreed to 7 days).
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processing timeframe under ss 15(6) or 24AB within the final 2,° 7, and 8% days of the
processing period in relation to three requests.

The FOI Act requires that extensions to the decision notification period, with the exception of
requests under s 15AC, are undertaken within the statutory processing period.

In relation to the extension of the processing period under s 15AA, the FOI Guidelines
provides that:

Agencies and ministers are encouraged to build into their FOI process an early and quick
assessment of whether an extension of time may be required, to ensure that decisions are
made within the statutory processing period.?

In relation to the extension of the processing period under s 15(6), the FOI Guidelines provide
that ‘prompt and effective consultation with relevant parties involved in dealing with an FOI
access request is essential to good administration’* and that ‘in determining whether it
would be reasonably practicable to consult, the agency or minister should have regard to all
circumstances, including the time limits for processing the request®.

In relation to the extension of the processing period under s 24AB, the FOI Guidelines
provide:

Before commencing a formal request consultation process, agencies and ministers’ offices are
encouraged to discuss the request with the applicant. This is often a more efficient way of
obtaining further information from the applicant and helping them to refine a request that is
too large or vague. However, if the applicant cannot be contacted promptly, or the discussion
does not elicit information that allows relevant documents to be identified, the request
consultation process should be commenced.

Conclusions

The FOI Act requires that extensions to the decision notification period, with the exception of
requests under s 15AC, are undertaken within the statutory processing period. While this will
not be possible in all circumstances, the AFP should ensure that it considers whether an

I/ decision was due on 10 November 2017. On 8 November 2017, the AFP advised the
complainant that the processing period had been extended under s 15(6) of the FOI Act.

2 d<cision was due on 30 May 2017. On 23 May 2017 the AFP requested an extension of
time under s 15AA of the FOI Act. CRM2019/228: A decision was due on 2 December 2018. On 26
November 2018 the AFP extended the processing period by under s 15(6) of the FOI Act.

2 / decision was due on 30 December 2017. On 22 January 2018 the AFP took steps to
revise the scope of the request by holding a teleconference. On 22 February 2018 the AFP issued a s
24AB consultation notice. At both stages the statutory processing period has expired.

2 FOI Guidelines [3.144].
2 FOI Guidelines [3.69]
%5 FOI Guidelines [3.76]
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extension to the processing period under 15AA, s 15(6) or 24AB is required at the earlier
stages of processing FOIl requests.

Investigation recommendations

In considering whether it is appropriate to make recommendations, | have considered the
AFP's efforts and steps to improve its compliance with the statutory processing timeframes

under the FOI Act:

1. The AFP has taken some steps to address the backlog of FOI requests in the period
since the lodgement of the FOI requests and the commencement of this investigation.

2. The AFP's advice on 14 July 2020 that it had implemented recommendations made by
the Information Commissioner in relation to a separate FOI complaint about non-
compliance with the statutory processing timeframes, which recommended the AFP

undertake the following activities:

a) Issue astatement issued to all staff highlighting the AFP’s obligations under
the FOI Act

b) Conduct general FOI training during the induction process for new employees
and refresher training for existing employees at least annually

¢) Build into the AFP’s FOI process an early assessment of whether an extension
of time and/or consultation with third parties may be required and advise the
FOl applicant as soon as practicable

d) Review and update its guidance material in line with the findings of the
investigation including:

i. Search and retrieval timeliness

Appropriate escalation points where delays occur

Keeping applicants updated on the progress of their requests where

delays are being experienced.

| have also considered the AFP's FOI quarterly and annual statistical returns, as provided by
the AFP to my office for the 2019-20 and 2020-21 financial years.

Financial year

Total FOI requests

Total FOIl requests

Compliance with the

received processed in time statutory processing period
2019-20 827 491 59%
2020-21 754 332 54%

As noted in the above table, the AFP’s statutory compliance diminished from 59% to 54%
between 2019-20 and 2020-21. These statistics, as provided by the AFP, indicate that the
AFP's compliance with the statutory processing period has not improved.
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To assist the AFP to improve its compliance with the statutory processing timeframes, |
make the following recommendations under s 88 of the FOI Act:

1. Self assessment of compliance

The AFP should develop and implement a compliance action plan and provide a
copy of that plan to the OAIC by 27 January 2022. The compliance action plan
should include an explanation and assessment of the reasons for non-compliance
with the statutory processing period for the 2019-20 and 2020-21 financial years and
proposals to improve compliance, including in relation to:

a) adequacy of resources

)
)

O

training

(g)

) operational improvements and
d)

proposals for how the AFP will comply with the statutory processing period
in relation to any backlog of outstanding FOI requests as well as new
requests.

2. Report of compliance

The AFP should provide an implementation report to the OAIC by 27 April 2022,
providing statistical evidence and analysis to demonstrate the effectiveness of the
implementation of the compliance action plan in recommendation 1 and whether
the reasons for non-compliance identified in the compliance action plan have been
rectified.
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENT A

On 10 July 2018, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) from ||
about the Department of Defence (the Department) in the performance of its
functions, and the exercise of its powers under the FOI Act.

The complainant alleges the Department’s process for collecting charges delays access to
information in contravention of the objects of the FOI Act.

| have used these FOI requests as a case studies during this investigation. A chronology of
the processing of each FOI request can be found at Appendix A.

Pursuant to s 86, upon completion of an investigation | am required to issue a notice on
completion which sets out:

e investigation results

e theinvestigation recommendations (if any), and

e thereasons for the investigation results and the making of the investigation
recommendations.

In reaching these conclusions, | have relied upon the submissions provided by the
Department and the complainant.

Pursuant to s 88 of the FOI Act, | can make formal recommendations which | believe the
Department ought to implement in order to improve its processing of collecting payment of
charges and compliance with the FOI Act in general. In this case | have not made any formal
recommendations, but rather suggestions to the Department for the improvement of its
processes.

Background

On 26 May 2018, the complainant made an FOI request to the Department of Finance for
access to documents relating to ||ll:

1300 363 992 T+61292849749 GPO Box 5218 WWwWW.oaic.gov.au

enquiries@oaic.gov.au F+612 9284 9666 Sydney NSW 2001  ABN 85249230937
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The FOI request was transferred to the Department on 13 June 2020. Further background on
the processing of ||| c2n be found at Appendix A.

On 28 May 2018, the complainant made an FOI request to the Department for access to:

Further background on the processing of ||| I cab be found in Appendix A.
The FOI Complaint

On 10 July 2018, the complainant lodged an FOI complaint with the OAIC about the

Department’s actions while processing[ff] FOI requests SR

On 7 September 2018, the OAIC notified the Department of the complaint and conducted
preliminary inquiries with the Department under s 72 of the FOI Act.

On 9 October 2018, the Department responded to the OAIC’s preliminary inquiries. On
17 October 2018, the Department provided further submissions in response to the OAIC’s
preliminary inquiries.

On 18 December 2018, the OAIC notified the Department under s 75 of the FOI Act that the
Information Commissioner had decided to investigate the complaint and requested that the
Department provide the OAIC with submissions in response to the complaint allegations.

On 8 and 13 February 2019, the Department provided submissions in response to the
investigation notice.

On 15 November 2019, the Department provided further submissions.

Investigation conclusions

Pursuant to s 87 of the FOI Act, the investigation conclusions will set out my opinions,
conclusions and suggestions about how the processes of the Department might be
improved.

| have considered all the material provided by the Department and the complainant in this
matter.
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Issue: Collection of charges amounts

Allegation

The complainant alleged that.office encounters delays when the Department provides
invoices for payment of FOI charges, which in turn ‘unreasonably delays the processing of
the request’.

The complainant submits that.has encountered delays of between ‘one and two weeks’
from the time of the complainant agreeing to pay the charges and the Department providing
an invoice in order for the complainant to pay the charges deposit.

Legislative framework

Section 11 provides that every person has the legally enforceable right to access documents
held by the government. The FOI Act also provides that this should be done at the lowest
reasonable cost.

Section 29 of the FOI Act provides that an agency or minister may impose a charge to process
an FOI request in accordance with the Freedom of Information (Charges) Regulations 1982
(Charges Regulations).

Paragraph 29(1)(f) of the FOI Act provides that once an agency or minister has provided a
preliminary assessment of charges to an applicant, the applicant must, within 30 days, notify
the agency or Minister in writing whether they agree to pay the charges, contest the charge
or withdraw the request.

Subsection 31(2) of the FOI Act provides that the processing period is to be calculated by
disregarding the period in which the charge is unpaid:

(2) Inworking out the length of the processing period (or that period as extended) for the
purposes of paragraph 15(5)(b), disregard the number of days in the period starting on the
charge notice day and ending on the earliest occurring of the following days:

(a) the day the applicant pays the amount of the charge (or a deposit on account of
the charge prescribed by the regulations), whether or not the decision to impose the
charge has been considered under section 29, or is the subject of a review under this
Act;

(b) if the amount of the charge is changed under section 29, or following a review
under this Act—the day the applicant pays the amount of the charge (or a deposit on
account of the charge prescribed by the regulations) as changed following the
review;

(c) if, under section 29, or following a review under this Act, a decision is made with
the effect that the charge is not imposed—the day the applicant is notified of the
decision.
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Section 11A of the FOI Act and Regulation 11 of the FOI Charges Regulations provides that an
applicant shall pay the required charge before being given access to a document, except for
a charge for an officer to supervise inspection, hearing or viewing of a document.

FOI Guidelines provide that:

Agencies may develop and publish on their website their own internal procedures for imposing
charges, consistent with the FOI Act, the Charges Regulations and these Guidelines. This will
assist the public understand the agency’s approach to imposing charges, and the supporting
evidence the agency requires from applicants who apply for a reduction or waiver of a charge.?

The FOI Guidelines further explain that:

The Goods and Services Tax (GST) is not payable on FOI charges. Section 81-10 of A New Tax
System (Goods and Services Tax) Act 1999 provides that GST applies to payments of Australian
taxes, fees and charges, except those involving a fee or a charge paid to an Australian
government agency if the fee or charge relates to ‘recording information; copying information;
modifying information; allowing access to information; receiving information, processing
information and searching for information’.?

During the investigation of this FOl complaint | have considered the following issues:

e the Department’s process for collection of charges

e the Department’s submissions regarding its obligations under the Public Governance,
Performance and Accountability Act 2013 and Goods and Services Tax Act 1999

e whether a tax invoice can be provided to an applicant at the time of the provision of
preliminary assessment of charges, and

e theissuing of a credit note.

The Department’s process for collection of charges

In its submissions of 9 October 2018, the Department provided an explanation of the process
by which it collects payment from FOI applicants:

within the Department, SN EN I EEEEEI s <s-onsible for

preparing and issuing accounts receivable invoices and they aim to process invoice requests
within three business days of receipt of the request. Electronic Funds Transfer (EFT) is the
Department’s preferred method of receiving payments and the EFT details are listed on all
accounts receivable invoices; however, the EFT details are not listed on the preliminary
assessment of charges as the EFT reference numbers are not generated until the-

1 FOI Guidelines [4.51].
2 FOI Guidelines [4.50].
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The Department’s preliminary charges notice provides:?

The Department’s preliminary charges notice for FOI request [T
I 2 be found at Appendix B.

The Department’s ‘Decision management SOPS’ procedures manual provides guidance to
FOI officers at [1.2] on the procedures to follow when deciding to impose charges for the
processing of an FOI request (Appendix C).

During the course of this investigation, the Department submitted that it took on average 5.7
days:

... between an applicant agreeing to pay the charge and the issuing of an invoice to pay the
charge.*

The Department submitted that the raising of invoices are done within a reasonable
timeframe:

In most instances, invoices relating to ||| || | "' 2rplications (and in fact the
invoices for all FOI applicants) have been raised and issued in a matter of days following receipt
of the applicants agreement to the charges; however, when the Department has not been able
to raise and issue an invoice in its usual incredibly expedient manner, the invoice has been
raised and issued in a reasonable timeframe in accordance with the Goods and Services Tax Act
1999. Whilst it is reasonable to expect that the Department will always raise an invoice in a
reasonable timeframe, it is not reasonable to expect that there will never be instances when
the Department is unable to meet the extremely expedient turnaround times of a matter of
days that it is usually able to provide to |||} 2nd all other FOI applicants.

3 Department’s submissions of 9 October 2018 (Attachment 1).

4 Department’s submissions of 15 November 2019.
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The Department’s review of the invoicing process found that the Department does in all
instances raise and issue invoices expediently, cost effectively and in all circumstancesin a
reasonable timeframe in accordance with both the Public Governance, Performance and
Accountability Act 2013 and the Goods and Services Tax Act 1999.°

During the course of the investigation, the Department advised that it had altered its process
in that it now:

[asks] Accounts Receivable to send the invoice directly to the applicant once it has been
raised, so there is no delay.®

Complainant’s submissions on the Department’s process for the collection of
charges

In ] complaint, the complainant said:

On two separate occasions the Department has taken between one and two weeks from
sending a preliminary assessment of charges to sending an invoice to pay the said charges. The
Department has stopped the clock on their processing time during these self-induced delays.

The complainant acknowledges that:

Neither the FOI Guidelines, nor section 31 of the FOI Act indicate a specific amount of time to
provide an invoice after an agency receives the request for a generation of an invoice.

Itis clear that is a delay occurs on our side the clock should be stopped. However, for delays on
the other side it should not. The Department has 30 days provided to it under the Act to deal
with all administrative tasks associated with a request.

Department’s submissions regarding its obligations under the Public Governance,
Performance and Accountability Act 2013 (PGPA Act) and Goods and Services Tax Act
1999

In response to the investigation notice of 8 February 2019, the Department provided a
number of submissions going to its obligations under the Public Governance, Performance
and Accountability Act 2013 (PGPA Act) and the Goods and Services Tax Act 1999 (GST Act).”

Given the Department’s explanation as to why an invoice or method of payment cannot be
made at the time of providing a preliminary assessment of charges appears to rely in part on
its purported compliance with the PGPA and GST Acts, for completeness | have included its
submissions on those laws here.

5 Department’s submissions 9 October 2018.
¢ Department’s submissions of 13 February 2019.
" Department’s submissions of 17 October 2018 and 8 February 2019.
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The Department contends that it is open to the Department under the GST Act to take up to
28 days to issue an invoice to an FOIl applicant:

Further to the Department of Defence’s response to your reference || li]- FO! complaint
about the Department of Defence - Preliminary Inquiries on Tuesday 9 October 2018, yesterday
| received confirmation from the Australian Taxation Office that, in accordance with subsection
29-70(2) of the A New Tax System (Goods and Services Tax) Act 1999 (GST Act), the supplier of a
taxable supply must within 28 days after the recipient of the supply requests it, give to the
recipient, a tax invoice for the supply. Whether a recipient is required to pay for a taxable
supply before or after the making of the taxable supply will have no impact on the 28 day
timeframe provided for issuing a tax invoice in subsection 29-70(2).

Therefore, the Department of Defence was well within the 28 day legislated timeframe for

issuing the invoices associated with S SNIIIEIERERIEE -

The Department’s response to the investigation notice further asserted:

13. The Department’s initial submissions went to the point that, in accordance with the
accepted timeframe under the GST Act, the Department issues invoices within the 28 day
timeframe set by the GST Act for payment of tax invoices. The need to issue the invoice is to
ensure that the Department meets its accountability obligations pursuant to section 41 of the
PGPA Act to “cause accounts and records to be kept that properly record and explain the
entity’s transactions and financial position”.

14. Point 6 (a) of the OAIC letter queried the Department on why an invoice is required for a
charge imposed in the context of an FOI request. The provision of an invoice complies with the
Department’s legislative obligations under section 41 of the PGPA Act to “cause accounts and
records to be kept that properly record and explain the entity’s transactions and financial
position”. The issuing of an invoice is an accepted accounting practice (recognised by the
Australian government to ensure accountability of all monies received by the
Commonwealth).®

Provision of a tax invoice at the time of preliminary assessment of charges

In response to the investigation notice, the Department submitted that to provide an
applicant with an invoice (or method of payment) at the time of issuing a preliminary
assessment of charges would be a breach of the FOI Act:

Point 6 (b) of the OIAC letter queried why an invoice cannot be issued at the same time as the
preliminary assessment. The answer to this question is that it would be a breach of the
Department’s obligations under the FOI Act to issue an invoice at the same time as the
preliminary assessment. The FOI Act specially uses both the term “preliminary assessment”
and “charge”. This means that, in-line with the rules of statutory interpretation, these two
terms must be considered to be different and are not interchangeable. Further, it is very clear
in the FOI Act that not only are the two terms different and not interchangeable, but the

8 The Department’s submissions of 17 October 2018.

° The Department’s submission of 8 February 2019.
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processes in which the two terms are used are also two distinct processes. The second process
is dependent upon the outcome of the first process and therefore cannot be commenced
without a specific outcome from the first process, as set out in section 29 of the FOI Act.

Pursuant to section 29(1)(b) of the FOI Act, the preliminary assessment must be sent to the
applicant with the written notice that a charge is going to be imposed. However, the imposition
of charges is not permissible until such time as the applicant notifies the agency in writing of
their agreement to pay the charge, as per section 29(3) and 29(1)(f). This means that the issuing
of an invoice at the same time as the preliminary assessment would still constitute the
imposition of a charge prior to receiving written notice from the applicant of their agreement to
the charge, and therefore be a breach of section 29(3) of the FOI Act.

As explained above, the FOI Act is clear that the term “preliminary assessment” is different to
the term “charge” and must be dealt with in a separate process, in which the acceptance of the
preliminary assessment must be received in writing from the applicant before a charge is
issued to the applicant. This is set out in detail above in the submissions relating to point 6 (b)
and also in the Department’s initial submissions.

The Department also asserts:

17. The need for this mechanism is recognised in the Guidelines at paragraph 4.69 where it
states:

“Whilst the FOI Act states that an agency may decide ‘that an applicant s liable to pay a
charge’ and an applicant may signify ‘agreement to pay the charges’ (s29(1)), other elements
necessary to create a debt due are either absent or uncertain. For example, neither the FOI
Act nor the Charges Regulations declare that an assessed charge is a debt due to the
Commonwealth; nor do they confer jurisdiction upon any court to enforce a debt; an
assessed charge is not necessarily an ascertainable or settled amount; and the FOI Act
provides its own limited mechanism to ensure that assessed charges are paid before access is
granted.”

18. It is clear from the Guidelines that the issue of the uncertain legal status of the debtis a
well-recognised issue. Similarly it is also clear from the Guidelines that the mechanism set out
at section 29 of the FOI Act, and as applied by the Department, is the only mechanism for which
charges can be raised and accepted.®

% The Department’s submissions of 8 February 2019. | note on 19 June 2020 the Information
Commissioner issued the revised guidelines [4.91] which state:

The Information Commissioner is of the view that a charge assessed by an agency under the Charges
Regulations is not a debt due to the Commonwealth that can be recovered by the agency. Although
the FOI Act states that an agency may decide ‘that an applicant is liable to pay a charge’ and an
applicant may signify agreement to pay the charge (s 29(1)), other elements necessary to create a
debt due to the Commonwealth are absent. For example, neither the FOI Act nor the Charges
Regulations state that an assessed charge is a debt due to the Commonwealth, nor do they confer
jurisdiction on any court to enforce a debt. Further, an assessed charge is not necessarily a settled
amount and the FOI Act provides its own limited mechanism to ensure assessed charges are paid
before access is granted.

8
Page 83 of 353



FOIREQZ22/00008

In. complaint the complainant stated:

| ask that you direct the agency to not extend the processing time when the delay has been
caused by them.

| further note that some agencies’ FOI sections provide EFT details to accompany preliminary
assessment of charges forms. If the Department were to implement a similar system this may
prevent unnecessary delays in the future.

Discussion

In ‘ND’ and Department of Human Services* (‘ND’), the former Information Commissioner
considered the issue raised by the FOI applicant and commented that: ‘where a charge is
justified, it would be in keeping with the objects of the FOI Act to ensure that the method of
payment should also facilitate prompt access to the documents’.

| do not accept the Department’s assertions that it is prevented by the FOI Act to provide
payment details at the time of issuing the preliminary charges notice, particularly given the
subsequent process, as outlined by the Department, can add on average up to 5.7 days to
the statutory processing period. Given the statutory processing period is 30 days, the
Department’s reported delays can extend the processing period by approximately 20%.

| consider it reasonable that where an applicant pays a deposit (or full amount) as calculated
in the preliminary assessment, that payment can be taken as their agreement to pay the
charges amount satisfying s 29(3). As a consequence of this investigation, consideration will
made as to whether the Guidelines should be revised to provide greater clarity to agencies
that payment of a charge can be taken to constitute notification in writing of the applicant’s
agreement to pay the charge for the purposes of s 29(1)(f) of the Act.

| also note the Department’s submissions which refer to the Department’s internal processes
to only raise an EFT reference number once an invoice has been raised as a further reason
why the Department cannot include payment details on a preliminary charges notice. |
consider this approach to be an internal policy approach of the Department and note that it
is common practice in Commonwealth agencies to provide payment details to FOI
applicants at the time of the preliminary charges notice.

| appreciate that the current process would assist in the Department’s ability to easily
reconcile accounts, however an alternative and pragmatic approach would be to request
that applicants include an internally agreed naming convention in the ‘payment reference’
field of the EFT payment such as: ‘FOI XXXXXX’. This approach would ensure it is easily
identifiable when reconciling the accounts and the date upon which the processing period
should recommence according to s 31(2) of the FOI Act.

1 ‘ND’ and Department of Human Services (Freedom of information) [2017] AICmr 119 (20 November 2017)
at [25].

9
Page 84 of 353



FOIREQZ22/00008

It is clear that a self-imposed extension of up to 5.7 days (approximately 20% of the overall
initial statutory processing timeframe) is not an efficient process for collection of payment of
charges.

As discussed above a practical solution to the issues raised by the complainant is for the
Department to issue payment options at the time of issuing a preliminary charges notice
and consider payment by the applicant to constitute agreement to pay the charge.

Issuing a credit note

During the course of the investigation, the Department advised that it issued the
complainant a credit note on 22 August 2018:

As discussed there was an overpayment made in relation to the balance of charges for.
I i the amount of $20.00.

| have attached a credit note in case you need it for your records which you can use for any
future FOI requests.

| note that Regulation 10(4)(a) and the FOI Guidelines provide that where there has been an
overpayment, the agency must refund the difference:

After making a decision on an FOI request where a charge was estimated under s 9 of the
Charges Regulations, an agency or minister is required to calculate the final charge based on
the actual time taken to process the request, using the applicable charges in Schedule 1

(s 10(1)). The new charge may be different to the estimated charge. If the new charge is less
than the amount already paid by an applicant, a refund of the difference must be made

(s 10(5)(a)). If the new charge is higher than the amount already paid, that payment will be
treated as a deposit on account of the charge (s 10(5)(b)).**

| note the FOI Guidelines provide:

The agency should refund the deposit in the same way the deposit was paid (for example,
direct credit into a bank account). The FOI Act does not provide for the issuing of a ‘credit note’
to offset potential charges for future FOI requests.*

Although there is no legislative basis for the Department to issue a credit note where there
has been an overpayment of a charges amount, | note the Department’s advice that the
complainant subsequently used the credit note towards payment of another charges notice
in another FOI request. | also acknowledge the Department’s submissions that it had ceased
this practice.

12 See FOI Guidelines [4.56] and ’Applicant is liable to pay a charge (preliminary view)’ template:
https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/sample-foi-notices/

1B FOI Guidelines [4.78].
% FOI Guidelines [4.87].
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Conclusions

The Department’s current process that requires an invoice to be raised before allowing a FOI
applicant to make a payment in order to recommence the processing period is inefficient
and does not facilitate and promote public access to information, promptly and at the
lowest reasonable cost.

| do not consider the Department’s current approach, which delays the processing of an FOI
request by on average 5.7 days, is an approach which supports an individual’s legally
enforceable right to obtain access to a document of an agency or minister in accordance
with s 11 of the FOI Act.

Suggestions on how the Department can improve its processes

The purpose of my suggestions, as set out below, are to conclude the complaint
investigation and ensure the Department meets its obligations under the FOI Act, including
that the Department’s current and future processes and practices are consistent with the
objects of the FOI Act.

Pursuant to s 87(d) of the FOI Act, | have set out the following suggestions that | believe
might improve the processes of the Department. Within 14 January 2021 of this Notice |
suggest the Department:

1. Updateits guidance to ensure that, where there has been an overpayment of a
charges amount, the FOI applicant is to receive a refund in accordance with
regulation 10(4)(a) of the FOI Charges Regulations.

2. The Department adjust the way it administers charges to:

i.  Provide payment options at the time of issuing a preliminary charges notice
and

ii.  Accept payment of the charge as notification in writing by the applicant of
acceptance of the charge.

| consider these suggestions to be consistent with the object of the Act and likely to reduce
the administrative impost on the Department.
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Australian Government

Office of the Australian Information Commissioner

Notice on completion under s 86 of the FOI Act () - I
I 2 d services Australia

On 12 July 2018, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) from
R - 0out Services Australia (formerly, the Department of Human Services) in
the performance of its functions and exercise of its powers under the FOI Act.

The complainant complains that Services Australia imposed a charge to process an FOI
request in circumstances where Services Australia had previously twice determined the
document requested was exempt in full and would not be released.

The FOI request referred to in this complaint was subject to Information Commissioner
review (IC review) of Services Australia’s access refusal decision (OAIC reference:

B | 2nd charges decision (OAIC reference: || -2 The complainant elected

to continue to pursue this complaint following resolution of those reviews.

Pursuant to s 86, upon completion of an investigation | am required to issue a notice on
completion which sets out:

e theinvestigation results

e theinvestigation recommendations (if any), and

e thereasons for the investigation results and the making of the investigation
recommendations.

In considering this matter | have relied upon the submissions provided by Services Australia
and the complainant.

Investigation results

Allegations

The complainant submits that Services Australia should not have imposed a charge to
process an FOI request for one document that had been previously requested and where
access had been refused.. also asserts that Services Australia should not invite people to

1 0On 24 June 2019, the Information Commissioner set aside Services Australia’s decision of 15 December 2017, as
varied on 7 December 2018, and substituted a decision that the material was not exempt under ss 37(2)(b) and
47E(d). See Darren McAulay and Department of Human Services (Freedom of information) [2019] AICmr 45.

2 0On 14 March 2019, Services Australia issued the complainant with a revised decision under s 55G to waive the
charges (OAIC reference: |||l - The matter was finalised on 15 March 2019 when the complainant
withdrew.‘application for IC review under s 54R of the FOI Act.

1300 363992 T+61292849749 GPO Box 5218 Www.oaic.gov.au
enquiries@oaic.gov.au F+612 9284 9666 Sydney NSW 2001  ABN 85249230937
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apply for a document, the title of which is listed on its IPS, where access to that document is
routinely refused. On 9 July 2018, the complainant advised:

I am not sure how to frame my query relating the amount charged, except as follows.
Initially i did not care that there was a minor charge for the service. | objected to the
charge once i realised that the Department responded to multiple requests for the same
document in the same manner, by first charging a fee "to inspect the document", and
then an outright refusal of the document under FOI. The fact that the Department has
obviously already inspected the document and made a determination that it is 100%
exempt, but still charges people for "its service to inspect" the document almost borders
on fraudulent. Secondly, if the document is determined to be 100% exempt, then the
"invitation" to request it under FOI on the website ought to be removed.

Issue 1: Publication of OBP titles and inviting requests for unpublished documents
through the FOI Act

The complainant alleges that Services Australia should not invite people to apply for a
document, the title of which is listed on its IPS, where access to that document is routinely
refused.

Legislative framework
Information Publication Scheme

Part Il of the FOI Act establishes the IPS, which requires an agency to publish a range of
information about its functions, including the information dealt with or used to carry them
out (s 7A).

Part Il imposes particular requirements on agencies, including:

e ‘operational information’ as defined by s 8A must be published (s 8(2)(j))
e theinformation must be ‘accurate, up-to-date and complete’ (s 8B)
e theinformation must be published in a particular way (s 8D).

An agency is not required to publish ‘exempt matter’ (the inclusion of which in a document
causes the document to be an exempt document) or if publication is restricted or prohibited
by an enactment (s 8C). An agency is not required to publish personal or business
information as part of its IPS if it would be unreasonable to publish that information

(ss 8(2)(g)(i), (ii)).

The Guidelines issued by the Information Commissioner under s 93A of the FOI Act (FOI
Guidelines) provide further guidance about the publication of ‘operational information’:

e Inrelation to the requirement that the information must be ‘accurate, up-to-date
and complete’, operational information should be updated in the IPS at the same

2
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time that a revised or updated version of the information is provided to agency
officers.?

Where information is not published because an exception applies, agencies may
record this in an IPS information register, including the title of the document to
which an exception applies and the reason it was not published under the IPS.
Capturing this information may help an agency if it needs to respond to any
complaints to the Information Commissioner about its IPS compliance.*

In relation to a document of an agency which is exempt under a provision in Part IV
of the FOI Act, if a document contains exempt and non-exempt material, the agency
should prepare an edited copy.®

Services Australia’s submissions

During the investigation Services Australia was invited to provide submissions in response to
the complaint.

Services Australia has advised that all OBPs are stored in one repository, used by both staff
and accessed by the public. Where a business area considers the OBP to be exempt from the
requirements of Part Il of the FOI Act, the document is made available to staff but not the
public. The titles of all OBPs are accessible to the public, even where the document itself is
not.

In circumstances where a member of the public seeks access to a document that is not
publicly available, they are invited to make a request under the FOI Act. Services Australia
then considers whether all or part of the document should be provided in response to the
request. Services Australia advised:

...In accordance with the department’s FOI Procedure Manual, FOI requests are always
reviewed to determine whether release under the department’s administrative access
arrangements would be suitable. This would occur if, following further consideration of the
OBP, it was determined that the latest update to the OBP document did not contain any
exempt material and could therefore be released in full. In this circumstance, the OBP would
be made publicly accessible on the IPS, and the FOI team would work with the person
seeking access to confirm that access to the relevant link satisfied their FOI request.

... Ifitis determined that the OBP contains material that is exempt from release under the
FOI Act, but an edited copy can be prepared under section 22 of the FOI Act, an FOI decision
will be made to facilitate the release of this edited copy. The version of the OBP that is
released will be published on the department’s disclosure log. The IPS cannot be updated to
reflect this decision - as explained above, OBP’s cannot be published on the IPS in part orin
some other form that the one live version that the department maintains.

3FOI Guidelines at [13.123].
4FOl Guidelines at [13.72].
5FOIl Guidelines at [13.104].

3
Page 89 of 353



FOIREQZ22/00008

...Ifitis determined that the OBP is wholly exempt from release under the FOI Act, an FOI
decision is made to this effect. The relevant page on the IPS will continue to include the
disclaimer that the information is potentially FOI exempt, or unavailable to external
audiences. This is because while a decision has been made that this particular version of the
OBP is presently exempt from release, this could change over time, particularly if the OBP is
revised or updated.

Services Australia advised that it had received and refused 2 earlier FOI requests for the
document, 7 months before the complainant’s request.

Discussion

In relation to the practice of publishing the OBP titles, | accept that Services Australia’s
practice of making the titles of all OBPs available to the public, even when the substantive
document is itself not published on the website, is a good transparency measure that is
consistent with the objects of the FOI Act.

In relation to whether Services Australia should not invite access to a document listed but
not published on its IPS and where access to that document has been previously refused, |
have considered Services Australia’s submissions that ‘while a decision has been made that
this particular version of the OBP is presently exempt from release, this could change over time,
particularly if the OBP is revised or updated’. | acknowledge that this practice may provide
members of the public an opportunity to challenge the decision not to provide access to a
particular document through the formal FOI request process, which carries with it internal
and external review rights.

In this matter, the complainant requested access to a OBP document under the FOI Act and
subsequently sought Information Commissioner review of Services Australia’s access refusal
decision. The application for review was finalised by way of an Information Commissioner
decision under s 55K of the FOI Act which set aside the decision under review, finding that
the material was not exempt under ss 37(2)(b) and 47E(d).

[ find that the process of recommending that individuals seek access to non-published OBP
information is appropriate in circumstances where the agency has robust and reliable
processes in place to ensure that it is not the sole or predominant mechanism for reviewing
and reconsidering earlier decisions not to publish operational information, or testing
whether those earlier decisions not to publish documents are consistent with the FOI Act.

Services Australia should have in place processes and procedures to ensure that decisions
taken not to publish certain operational information - whether administratively or through
formal request processes under the FOI Act - are consistent with IPS requirements.
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Issue 2: Whether it was appropriate for the Department to impose a charge in
relation to a document listed, but not published, on the IPS, that had previously
been requested and found exempt under the FOI Act

The complainant submits that Services Australia should not have imposed a charge to
process an FOI request for one document that had been previously requested and where
access had been refused. In this case, the complainant sought access to an OBP that was
listed, but not published, as part of Services Australia’s IPS..‘ submitted that other people
known to- had also sought access to the document.

Legislative framework

Section 11 provides that every person has the legally enforceable right to access documents
held by the government. The FOI Act also provides that this should be done at the lowest
reasonable cost.

Section 29 of the FOI Act provides that an agency or minister may impose a charge to process
an FOl request in accordance with the Freedom of Information (Charges) Regulations 1982
(Charges Regulations). Subsection 29(4) of the FOI Act provides agencies with a discretion to
reduce or not impose a charge. In deciding whether to exercise the discretion, the agency
may consider any relevant matter, however s 29(5) provides, without limiting the matters to
be taken into account, that the agency must consider whether giving access to the
documents in question is in the general interest, or in the interest of a substantial section of
the public, and whether payment of the charge would cause financial hardship to the
applicant.

The FOI Guidelines (at [4.5] and [4.53]) explain that the decision to impose a charge is
discretionary and any charges must be fair, accurate and should not be used to
unreasonably hinder an applicant from pursuing an FOI request. The FOI Guidelines further
explain (at [4.3]) that, in exercising the discretion to impose a charge, an agency should take
into account the objective in s 3(4) of the FOI Act, which provides that ‘functions and powers
given by this Act are to be performed and exercised, as far as possible, to facilitate and
promote public access to information, promptly and at the lowest reasonable cost’.

The FOI Guidelines (at [4.6]) provide principles that are relevant to charges under the FOI Act.
They are:

e Acharge must not be used to unnecessarily delay access or to discourage an applicant
from exercising the right of access conferred by the FOI Act.

e Acharge should fairly reflect the work involved in providing access to documents.
e Charges are discretionary and should be justified on a case by case basis.

e Agencies should encourage administrative access at no charge, where appropriate.
e Agencies should assist applicants to frame FOI requests (s 15(3) of the FOI Act).

e Agencies should draw an applicant’s attention to opportunities to obtain free access to a
document or information outside the FOI Act (s 3A(2)(b)).
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e Adecision to impose a charge should be transparent.

Services Australia’s submissions

Services Australia agreed that it had received and refused 2 earlier FOI requests for the
document, 7 months prior to the complainant’s request.

The Department has advised that the charge of $22.55 was broken down as follows:

Search and retrieval time: 0.97 hours, at $15.00 per hour: $14.55
Decision-making time: 5.40 in total,

(* after deduction of 5 hours) 0.40 hours, at $20.00 per hour $8.00
TOTAL $22.55

In relation to the search and retrieval time of 0.97 hours, Services Australia submitted:

Operational Blueprints are accessible to departmental staff (including the FOI team) on the
department’s intranet. However, the FOI team would still need consult with the relevant
business area owner of an Operational Blueprint to determine whether the version on the
intranet is the current version and whether there is any sensitivity with its release. This is
what the department’s undertook in relation to the complainant’s request (see Attachment
A).

It further submits:

The time taken by the business area to review whether the document already held by the FOI
team (which was in relation to an earlier request that was over 6 months old) was the current
version, was included in the ‘search and retrieval time’, as the business area was required to
‘search and retrieve’ the current version of the document (which they hold) and compare it to
the document held by the FOI team, to ensure the current version of the document would be
the one processed by the FOI team.

In the alternative, the time taken by the business area to review whether the document
already held by the FOI team was the current version, could be considered as part of
‘decision-making time’. Since decision-making time is set at $20 per hour, whereas search
and retrieval time is set at $15 per hour, this approach would actually increase the charge
payable by the applicant.

These submissions appear inconsistent with Services Australia’s advice that:
If the business area determines that an OBP contains information that does not meet the
definition of "operational information" in section 8A of the FOI Act, or contains material that
is exempt from release under the FOI Act, that OBP will be published in such a way that it is

only accessible to the department.

and
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OBPs are ‘living documents’ - they are regularly reviewed and updated to reflect any changes
in the department's service and to ensure customer’s do not rely on outdated information to
organise their affairs.

From the above submissions, | understand that OBPs unavailable to the public remain
accessible to staff to assist with their statutory functions, and that they are updated and
maintained for that purpose. | infer that the published versions of those documents are
necessarily the most contemporary, approved versions.

It is unclear to me how Services Australia would estimate that it would take almost one hour
for the decision maker to find and download a document where:

e the complainant provided a specific document title for the document which
replicated the title of the document on the OBP document repository

e the contents of the OBP document repository were accessible to all staff, including
FOI processing staff

e thedocumentsin that repository are regularly reviewed and updated, and relied
upon by internal decision makers in managing the agency’s functions.

| accept that consultation between a business area and the FOI team would be required to
inform a decision about whether the document, or a part of the document, could be
provided to the complainant, however | consider that engagement to be a component of the
decision-making time, which is separately charged.

In relation to the decision-making time of 5.40 hours, | note that Services Australia
submitted:

e theapplicant’s request was a duplication of prior requests received by the
Department

e there had been no changes to the document at issue since it was last considered by
the FOl team on 14 March 2017

e therelevant business area clearly maintained its previously stated position and
objected to the document’s release.

The submissions also suggest that all the internal parties quickly understood the document
to be the same as that which had been requested previously and considered that the earlier
decision regarding non-disclosure of the document should be applied.

The submissions of the agency do not suggest that there was significant time spentin
engagement between the business areas and the FOI team that might justify the estimate of
processing time included in the charge notice.

| note that, during the course of the IC review relating to the decision to impose a charge in
this matter, submissions were exchanged in relation to the application of the statutory
considerations and the Guidelines to the matter. Given the matter was ultimately withdrawn
by the complainant following Services Australia’s s revised decision under 55G not to impose
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a charge in relation to the request, it is not appropriate for this complaint investigation to re-
examine whether that was the correct or preferrable decision.

However, in this case, although the revised s 55G decision ultimately resolved the IC review,
the complainant remains of the view that the original decision regarding the imposition of a
charge was flawed, and in. view, potentially improper.

The complaint handling powers in ss 69 and 70 of the FOI Act allow an investigation into an
action taken by an agency in the performance of its functions or the exercise of its powers
under the FOI Act.

In that respect, | find that the evidence raises a reasonable inference that Services Australia’s
decision to impose a charge may not have been appropriate in the circumstances of this
case, specifically:

e Where there was only one document at issue and that document was readily
available to the FOIl team

e Where internal considerations regarding the potential release of the document were
informed by and consistent with recent decisions finding the document was exempt
from release in similar circumstances and where the document had not altered since
that assessment was made.

In particular, | draw Services Australia’s attention to the principles that the decision to
impose a charge is discretionary and as set out in the FOI Guidelines (at [4.3]), in exercising
the discretion to impose a charge, an agency should take into account the ‘lowest
reasonable cost objective’ in s 3(4) of the FOI Act.

Recommendations

The purpose of my recommendations, as set out below, are to conclude the complaint
investigation and ensure Services Australia meets its obligations under the FOI Act, including
that Services Australia’s current and future processes and practices are consistent with the
objects of the FOI Act.

Pursuant to s 88 of the FOI Act, | have set out the following recommendations, being formal
recommendations to Services Australia that | believe Services Australia ought to implement
by 15 December 2021. | recommend that Services Australia:

1. Develop and implement a system to ensure that:
a. decisions taken by business areas in relation to the publication of
operational information are consistent with Part Il of the FOI Act, and
b. decisions taken business areas not to publish particular OBPs are
periodically reviewed to determine whether the reasons for non-publication
continue to apply to the OBP.
2. Develop and implement systems and processes to ensure that, where Services
Australia exercises its discretion to impose a charge under s 29, that decision is
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consistent with both the relevant statutory provisions, the FOI Guidelines and its
obligations under Part Il of the FOI Act.
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Australian Government

Office of the Australian Information Commissioner

Notice of completion under s 86 of the FOI Act ([ and

B - B 2nd Australian Digital Health Agency
on 31 August 2018 () 2nd 26 September 2018 (SN the Office of the

Australian Information Commissioner (OAIC) received two FOI complaints under s 70 of the
Freedom of Information Act 1982 (Cth) (the FOI Act) about the Australian Digital Health Agency
(ADHA) in relation to the performance of its functions and exercise of its powers under the
FOI Act.

The complainant in both complaints is |G

On 31 August 2018 the complainant complained about the ADHA’s compliance with the FOI

Act when processing FOI requests |||l 2" I - The issues raised by the

complainant were:

¢ inrelation to Request 1 and Request 2, that the ADHA failed to acknowledge receipt
of the FOI requests within 14 days as required by s 15(5)(a) of the FOI Act.

e inrelation to Request 1, the ADHA deliberately delayed providing a response to the
request until after the opt-out period ceased.

On 26 September 2018 the complainant made a further complaint about the processing of
Request 1, namely:

e inrelation to Request 1, the ADHA improperly extended the processing time under
s 27 of the FOI Act when it did not advise the complainant of the identity third party
to be consulted under s 47G and where the documents provided in response to the
request did not reflect any third party consultation under s 47G.

A copy of the complaints are at Attachment B.
A chronology of the processing of those matters can be found at Attachment C.
This notice on completion sets out the relevant:

e investigation results
e investigation recommendations
e reasons for the investigation results and recommendations.

1300363 992 T+6129284 9749 GPO Box 5218 www.oaic.gov.au
enquiries@oaic.gov.au F+612 9284 9666 Sydney NSW 2001  ABN 85249 230937
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Background

Request 1 - Request relating to ‘Opt-out’ applications (G0N

Request 1 was made on 27 July 2018 (S 2nd was for documents relating to the
number of ‘opt-outs’ from the My Health Record system for the period of 16 - 27 July 2018. A
decision was provided to the complainant in response to Request 1 on 21 September 2018.

Complaints relating to Request 1 were raised in both [

Request 2 - Request relating to travel and entertainment expenditure (||} | RN

Request 2 was made on 13 August 2018 () and was for documents relating to the
official travel, gift and entertainment expenditure of key management personnel of the
AHDA for the 2016-17 and 2017-18 financial years. A decision was provided to the
complainant in response to Request 2 on 24 December 2018.

The complaint relating to request 2 was raised in ||| -

The OAIC conducted preliminary inquiries with the ADHA in relation to both || 2nd
.On 22 October 2021 the OAIC advised the ADHA that it was commencing
investigations under s 75 of the FOI Act in relation to both complaints.

Scope of investigation

For the purposes of this investigation, | consider the issues are:

1. Inrelation to Request 1 and Request 2, whether the ADHA failed to acknowledge
receipt of the FOI requests within 14 days as required by s 15(5)(a) of the FOI Act.

2. Inrelation to Request 1, whether the ADHA improperly extended the processing time
under s 27 of the FOI Act when it did not advise the complainant of the identity of the
third party to be consulted under s 47G and where the documents provided in
response to the request did not reflect any third party consultation under s 47G.

3. Inrelation to Request 1, whether the ADHA deliberately delayed providing a
response to the request until after the opt-out period ceased.

Investigation results

Pursuant to s 87 of the FOI Act, the investigation results set out my opinions, conclusions and
suggestions about how the processes of the ADHA might be improved.

I have had regard to the submissions and correspondence provided by the ADHA and the
complainant.

Issue 1: Acknowledgement of FOI requests

In relation to Request 1 and Request 2, the complainant complained that the ADHA failed to
acknowledge receipt of the FOI requests within 14 days as required by s 15(5)(a) of the FOI
Act.
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Request 1- Opt- out application numbers

The complainant submitted a request for access to certain documents to the ADHA on 27
July 2018 via the ‘Right to Know’ website, which automatically sent the request to a
nominated email address within the ADHA’s Agency Customer Care Help Centre.

On 27 July 2018 the ADHA wrote to the complainantin relation to Request 1:

Thank you for your enquiry titled: Freedom of Information request - Opt out application
numbers for Monday 16July 2018 to Friday 27 July 2018 inclusive - s 17 FOI Application.

Your request has been created with ID-. An Australian Digital Health Agency representative
will be in contact with you shortly.

If you have any questions or require further information please don’t hesitate to contact us...’

The complainant responded to this email on 2 August 2018, requesting that the FOI request
be managed through the ‘Right to Know’ website.

On 10 August 2018, the ADHA wrote to the complainant, advising them that:

The Australian Digital Health Agency email address you have used, through the Right to Know
website, is not the email address specified by the Agency for making a valid FOI request under
subsection 15(2A)(c) of the Freedom of Information Act 1982 (Cth). Information on how to make a
valid FOI request to the Australian Digital Health Agency is available at
https://www.digitalhealth.gov.au/about-the-agency/freedom-of-information-foi

If your FOI request is otherwise valid, the Agency will acknowledge the original request date of 27
July 2018 if you promptly send your FOI request to the email address specified by the Agency for
processing FOI requests at this time: [email address]

On 10 August 2018 at 1:34pm, the complainant responded:

Dear foi@digitalhealth.gov.au,

The claim that you will not recognise an FOI you have received, unless taken offline from Right to
Know, is unlawful and invalid.

You may contact Right to Know to update your preferred contact details from
help@digitalhealth.gov.au to foi@digitalhealth.gov.au but it is unlawful to insist that FOI
applications must be taken offline from Right to Know.

Your response clearly indicates your agency have received and acknowledged the FOI
application, and therefore is valid under the Act. Section 15(3) applies - a reasonable step in the
circumstances is to update your preferred contact email with Right to Know and internally
forward the application to your preferred email. Your actions are otherwise arbitrary and high
handed, and contrary to the aims and objects of the Act.

If you do refuse to process the FOI, then this FOI becomes subject to access refusal review rights.
Previous ruling indicates adverse funding for you, given this pedantic attitude is contrary to your
obligations.

Later that day, at 2:19pm, the complainant wrote:
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Further to my FOI, please note that | do not wish to handle my FOI offline at any point, and intend
for it to be handled via Right to Know, given there is no personal information component to this
FOI (having the FOI on Right to Know reduces the burden to agencies as it means parties wishing
to make similar FOIs may discover their questions have already been asked and answered,
avoiding the need for multiple FOIs on the same issue or topic). The only time an FOl made on
Right to Know should be answered offline is when someone has mistakenly putin a personal
information FOI to an agency (personal information FOIs should not be made via Right to Know).

Also, to confirm, my application was an FOI application (and explicitly one involving s 17),
Administrative release is not possible in this instance given the agency’s earlier statements that
it would not be administratively releasing opt out numbers until well after the opt out period
ceased (which, given recent announcements, may be never, as opt out has been claimed to be
able to done at any point in the future in recent Ministerial announcements not yet implemented
by the agency).

Finally, later that day, at 2:48pm, the complainant wrote:

Dear foi@digitalhealth.gov.au,

I understand Right to Know has put your preferred FOI email into effect and resubmitted all
prior correspondence, therefore as per your response, the original FOI deadline remains
intact and the application can not be contested as invalid any further.

Request 2 - Travel and entertainment expenditure

The complainant submitted a request for access to certain documents to the ADHA on
13 August 2018.

During the course of this investigation, the ADHA submitted that it did not acknowledge
receipt of this request pursuant to s 15(5)(a).

In relation to this omission, as well as the failure to provide a decision on the request within
the statutory processing period, the ADHA has submitted:

The Agency received the FOI request on 13 August 2018. A statement of reasons and
documentation was provided to the applicant on 24 December 2018, after a delay in processing.

The Agency has already acknowledged that the timeframe for the response was inconsistent with
the FOI Framework in this instance.

At the time of this FOI request, the staff member processing FOI applications had left the
organisation and the Agency was in the processing [sic] a replacement officer. During this time, FOI
processing was undertaken by the manager of that area, and in this instance the timeframe was
not met. The scope of the FOI request and the complexity of gathering the data was
underestimated by our team and this contributed to the delay in providing- with the
requested information.

| am pleased to advise that the Agency successfully recruited an experienced FOI officer into this
role later in 2018, and we have since met the statutory timeframes in responding to FOI requests.
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Legislation and Guidelines
Subsection 15(2) of the FOI provides that a request must:

(@) bein writing; and
(aa) state that the request is an application for the purposes of this Act; and

(b) provide such information concerning the document as is reasonably necessary to enable a
responsible officer of the agency, or the Minister, to identify it; and

(c) give details of how notices under this Act may be sent to the applicant (for example, by
providing an electronic address to which notices may be sent by electronic communication).

Further, subsection 15(2A) provides that the request may be sent in any of the following
ways:

The request must be sent to the agency or Minister. The request may be sent in any of the
following ways:

(a) delivery to an officer of the agency, or a member of the staff of the Minister, at the
address of any central or regional office of the agency or Minister specified in a current
telephone directory;

(b) postage by pre-paid post to an address mentioned in paragraph (a);

(c) sending by electronic communication to an electronic address specified by the agency
or Minister.

Paragraph 15(5)(a) of the FOI Act provides that:

(5) On receiving a request, the agency or Minister must:

(a) as soon as practicable but in any case not later than 14 days after the day on
which the request is received by or on behalf of the agency or Minister, take all
reasonable steps to enable the applicant to be notified that the request has been
received

Discussion

There is a distinction to be drawn from the language of s 15(2A) of the FOI Act. The provision
states that a request ‘must’ be sent to the agency or Minister. The use of the term ‘must’
makes it clear that this is a mandatory requirement for a valid FOI request.

However, in specifying the ways in which the FOI request must be provided to the agency or
Minister, s 15(2A) provides that the request ‘may’ be sent in one of the following ways. This
permissive language suggests that the methods listed in the paragraphs below will be
considered to be valid delivery methods, but that failure to adhere to those particular
requirements will not, of itself, invalidate the request.

In relation to Request 1, the complainant did not send their original request to the email
address specified by the ADHA for receipt and processing requests under the FOI Act. It
appears that on 10 August 2018 the ‘Right to Know’ website adjusted the recipient email
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address to which ADHA FOI requests were sent through that website to the FOI team email
address, and resent the complainant’s request of 27 July 2018 to that email address.

Although the original request for Request 1 was not sent to the nominated FOI processing
email address in the ADHA, the recipient of that request was help@digitalhealth.gov.au, an
email address managed by the agency. | understand that the request was then forwarded to
the FOIl team on 30 July 2018.

In this case, | consider the ADHA’s subsequent correspondence with the complainant,
advising them that the original request may be considered invalid unless it was sent to the
specified ADHA email address, was inaccurate. Although the original request was provided to
an email address not specified in accordance with s 15(2A)(c), the request was nevertheless
sent to ADHA and was not invalid on that basis. The calculation of the period for
acknowledging and responding to the request commenced from the date of the original
request, that is, 27 July 2018.

Although the ADHA acknowledged receipt of the original request within the statutory
timeframe as required by s 15(5)(a) of the FOI Act, it is clear from subsequent
correspondence that the ADHA considered the original request to be invalid unless resent to
the specified email address. Subsequently, the request was sent to the specified email
address on 10 August 2018, however | consider that step to be unnecessary in circumstances
where the original request was sent to the agency on 27 July 2018.

| have reviewed the ADHA’s current FOI processing documentation®. That documentation
provides:

Requirements of a request
For a request to be valid, it must:
o beinwriting, and state that the request is for the purposes of the FOI Act;
o provide details of how we can send notices to the applicant;
o besentto the email or postal address we specify; and
o include sufficient information to identify requested documents.

Acknowledging requests
The Agency should acknowledge the request as soon as possible and must acknowledge it
within 14 calendar days of receipt by the Agency. This 14-day timeframe applies from the date
the request is received by the Agency, not the date it is brought to the attention of the FOI
officer or any other Agency staff. The Agency can acknowledge the request by email and must
include a reference number. The Agency should advise the applicant of the potential for fees to
apply if such advice is likely to follow the initial acknowledgement.

| note that the section on ‘acknowledging requests’ implicitly acknowledges that requests
can be valid, and the processing period commences, when a request is received by the

! Freedom of Information Policy and Guidelines, Draft version 007
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agency, not necessarily the FOI team. However, the section titled ‘requirements of a request’
suggest that a valid request is contingent on the request being sent to ‘the email or postal
address we specify’. While | acknowledge that is accurate - in that requests sent to that
address will be valid - it does not assist staff to understand that FOI requests sent to the
agency through a different mechanism (such as a different email address) will not be invalid
on that basis alone.

Findings

[ find that the ADHA acknowledged receipt of the Request 1 within 14 days of 27 July 2018.
However, | consider that the subsequent correspondence between the ADHA and the
complainant, suggesting that the request will be considered to be invalid unless resent to a
specified email address, may reasonably have undermined the effect of the original
acknowledgement and created doubt in the mind of the complainant as to whether the
request would, in fact, be processed unless that subsequent requirement was met. Further,
although part of the ADHA’s FOI processing guidelines reflect the fact that FOI requests
received by other parts of the agency may be valid and that processing periods commence
from the time of receipt by the agency rather than the time of receipt by the FOI team, there
appears to be scope to provide further clarity in relation to that in the internal policy and
guidelines document.

Consistent with the complainant and ADHA’s submission, | find that the ADHA failed to
acknowledge Request 2 within the period required by s 15(5)(a) of the FOI Act.

Issue 2: extending the processing under s 15(6) of the FOI Act to conduct third
party consultation.

In relation to Request 1, the complainant complained that the ADHA improperly extended
the processing time under s 27 of the FOI Act when it did not advise the complainant of the
identity of the third party to be consulted under s 47G and where the documents provided in
response to the request did not reflect any third party consultation under s 47G.2

On 24 August 2018, the ADHA advised the complainant that ‘your request covers information
held by a third party’ and that consultation under s 27 was required. The ADHA advised that
the processing period had been extended by 30 days under s 15(6) of the FOI Act to allow it to
conduct third party consultation:

E—
oy emoi: R

Freedom of Information request no. il - Third Party Consultation

| refer to your request for access under the Freedom of Information Act 1982 (FOI Act) to
documents relating to the number of opt-outs during 16-27 July 2018. As your request covers

2This issue was raised in both FOI complaints |
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information held by a third party, this agency is required to consult with that party (under
section 27 of the FOI Act) before making a decision on the release of those documents.

For this reason, the period for processing your request has been extended by 30 days in order
to allow our agency time to consult with that third party (section 15(6) of the FOI Act).

The processing period for your request will now end on 25 September 2018.

The consultation mechanism under section 27 applies when we believe a third party may
wish to contend that requested documents are exempt for reasons of business information.
We will take into account any comments we receive from the third party but the final decision
about whether to grant you access to the documents you requested rests with this agency.

If you have any questions, please contact the FOl Team by email foi@digitalhealth.gov.au or
by phone 02 6289 9932. [Emphasis in original]

On 24 August 2018, the complainant responded to the ADHA requesting information about
the third party/ parties who would be consulted. The complainant sought a response to this
correspondence on 27 August 2018, 29 August 2018 and 11 September 2018. In their
correspondence of 11 September 2018, the complainant alleged that the decision on the FOI
request was deemed to be refused on 27 August 2018 because they contended that the
notice advising them of the extension of the processing period under s 27 of the FOI Act was
invalid because ‘it failed to identify the statutory ground required for s 27 to apply, and
repeated attempts to get your agency to specify a required ground has been ignored by your
agency.’

Legislation and Guidelines

Section 27 of the FOI Act provides for consultation with third parties where the documents
within the scope of an FOI request are business documents and the agency or minister is
satisfied that disclosure of the documents would or could be expected to unreasonably
affect the business adversely in relation to its lawful business: see Attachment D.

Subsection 15(6) of the FOI Act provides that where an agency or minister conducts third
party consultation under ss 26A, 27 or 27A, the timeframe for making a decision is extended
by 30 days.

In relation to conducting third party consultations, the FOI Guidelines provide:

An agency or minister may need to consult a third party where documents subject to a request
affect Commonwealth-State relations (s 26A), are business documents (s 27) or are documents
affecting another person’s privacy (s 27A)...3

The consultation requirements in relation to documents that are business documents (s 27) or
documents affecting personal privacy (s 27A) only require an agency or minister to undertake
consultations if it is reasonably practicable to give that person a reasonable opportunity to make
submissions in support of the exemption contention (ss 27(5) and 27A(4)). In determining whether

3 FOI Guidelines at [3.74].

8
Page 103 of 353



FOIREQZ22/00008

it would be reasonably practicable to consult, the agency or minister should have regard to all
circumstances, including the time limits for processing the request.*

There must be some rational basis which the agency or Minister can discern, based on the face of
the document or from anything else actually known to the decision-maker, indicating that
disclosure of the document would, or could be expected to, unreasonably affect the person
adversely in relation to his or her personal information, lawful business or professional affairs. The
mere appearance of a person’s name in the document, in the absence of anything more, may not
be sufficient for it to be apparent that a person might reasonably wish to make an exemption
contention.®

Where an agency or minister is required to consult with a third party:

)
@)

the timeframe for making a decision is extended by 30 days (s 15(6))

the agency or minister must give the third party a reasonable opportunity to make
submissions in support of the exemption contention (ss 27(4)(a) and 27A(3)(a))

any submissions by the third party must be considered (ss 27(4)(b) and 27A(3)(b))
the third party must be given notice of the decision and their review rights (ss 27(6)

and 27A(5)), and

the applicant will only be given access to a document when the third party’s

opportunities for review have run out (ss 27(7) and 27A(6)).°

In relation to extending the processing period when conducting third party consultations,
the FOI Guidelines provide:

The FOI Act contains extension of time provisions which are set out in Table 3 below. Agencies
and ministers are encouraged to build into their FOI process an early and quick assessment of
whether an extension of time may be required, to ensure that decisions are made within the

statutory processing period.”

Table 3: Extension of time provisions

Extension . Notification
Reason for extension period Determined by requirement
Third party consultation: 30 days by default if agency or
consultation with a state, agency or minister must
or a person or business minister inform applicant
concerning personal or determines ss of extension as
business information (s 26A,27 or 27A soon as
15(6)) apply practicable (s
15(6)(b))
4 FOI Guidelines at [3.76].
5 FOI Guidelines at [3.77] (footnotes omitted).
5 FOI Guidelines at [3.78].
7 FOI Guidelines at [3.144] (footnotes omitted).
9
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Discussion

In order for s 27 to apply, the ADHA must have formed the view that the request for
information relates to information about the business, commercial or financial affairs of the
organisation or undertaking and that the organisation might reasonably wish to make a
contention that the document is exempt under s 47 of the Act (trade secrets) or is
conditionally exempt under s 47G and access to the document would be contrary to the
public interest.

On 24 August 2018, the ADHA advised the complainant that it formed such a view.

Subsection 15(6) of the FOI Act provides that in circumstances where the agency determines
that s 27 of the FOI Act makes it appropriate to extend the period referred to in s 15(5)(b),
then it is extended by a period of 30 days, and the applicant must be informed ‘as soon as
practicable’. | note that there are no statutory requirements as to the form of that
notification to the applicant, and no requirement for the applicant to be advised with whom
the consultation pursuantto s 27 is to occur.

In this case, the s 15(6) notification occurred on 24 August 2018, within the 30 day processing
period commencing on the date of the FOI request, 27 July 2018. Although the complainant
sought further particulars about with whom that consultation was to occur, the provision of
that information is not required by the FOI Act and the omission of those particulars does not
invalidate the notice.

Further, as the s 15(6) notification to the complainant was valid, the processing period was
extended by 30 days and a decision on the FOI request was not deemed to have occurred as
submitted by the complainant on 11 September 2018.

The complainant also advised that the foreshadowed consultation under s 27 of the FOI Act
had not occurred, because the document released in relation to an FOI request ‘appears to
be an email from a Department Liaison Officer at Centrelink with a draft of talking points for
opt outs received on the first day of the My Health Record opt out period.’

During the course of the OAIC’s inquiries into this complaint, the ADHA submitted that it did
undertake consultation with a third party company under s 47G in relation to the request, as
well as informally consulting with another Commonwealth agency. The ADHA advised that
consultation occurred between an Executive General Manager at the ADHA and the third
party company, as well as another Commonwealth government agency.

Findings

[ find there to be evidence that the ADHA reasonably formed the view that consultation with
a third party was required and notified the complainant of the extension of the processing
period for this purpose as required by the FOI Act. Consequently, | find this complaint
unsubstantiated.
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Issue 3: Delay in responding to FOI request ||l (‘Opt-out’ applications)

In relation to Request 1, the complainant raised that the ADHA ‘intentionally delayed’
providing a response to the request until after the opt-out period ceased. The complainant
advised that:

The ADHA have therefore been intentionally stalling and delaying this FOI so as to prevent access
until after the opt out period has finished, because it does not want the number of current opt
outs to influence opt out behaviour (nor for earlier statements of the Ministers involved to be
contradicted, and claims of fraud to be made).

As noted earlier, Request 1 was made on 27 July 2018 and a response was provided on 21
September 2018.

Discussion

Although the ADHA extended the statutory processing period for Request 1 consistent with
the relevant provisions in the FOI Act (ss 27 and 15(6)), there is also some evidence that those
provisions were also utilised in order to delay providing a timely response in relation to the
request.

In an email dated 10 August 2018, an officer of the ADHA wrote an internal email in relation
to Request 1 in which they said:

The sticking point on this one... was how we were going to handle the aspect of this FOI coming
through righttoknow.org.au, and whether or not we could buy some more time by redirecting
[the applicant] back through our FOI email address.

That aside, | think after the discussion with [another officer] today it can be ascertained whether
or not any of our systems contain this data etc and then it would be a case of trying to apply any
possible exemptions or at least deter access to this information until after the opt-out period.?

The ADHA subsequently sent the complainant the email discussed in Issue 1 advising that:

The Australian Digital Health Agency email address you have used through the Right to Know
website is not the email address specified by the Agency for making a valid FOI request under
subsection 15(2A)(c) of the Freedom of Information Act 1982 (Cth).

Information on how to make a valid FOI request to the Australian Digital Health Agency is available
at https://www.digitalhealth.gov.au/about-the-agency/freedom-of-information-foi

If your FOI request is otherwise valid, the Agency will acknowledge the original request date of 27
July 2018 if you promptly send your FOI request to the email address specified by the Agency for
processing FOI requests at this time: foi@digitalhealth.gov..au

+email ror DTSRI - A0+ oI 10 1807015l
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It would appear from the internal correspondence above, that the subsequent email to the
complainant was a deliberate mechanism to recommence the processing period to delay the
provision of requested information.

On 18 September 2018, an email was sent between officers of the ADHA which stated:

We have two outstanding FOI applications for opt out figures. We have been waiting until
after last night’s Senate Inquiry hearing before responding...

Our understanding is that there are at least two documents within the scope of these
requests:

9) a Prime Ministerial Statement in July
10) The outcome from last nights’ senate Inquiry

Grateful for your advice and copies of the relevant documents. If redactions are needed to the
documents, it would be helpful if you would indicate which parts of the text need redaction.’
(sic) [Emphasis added]

This suggests that the ADHA was deliberately delaying provision of requested information to
the complainant until after a particular event occurred, inconsistent with the objects of the
FOI Act.

Findings

| find that the ADHA attempted to delay the processing of Request 1 when it corresponded
with the complainant to advise them that they must submit a new FOI request to a different
email address in order for the request to be valid, when the original request was validly
made.

Investigation recommendations

To assist the ADHA in improving its compliance with the statutory processing period, and
pursuant to s 88 of the FOI Act, | make the following formal recommendations to the ADHA
that | believe the ADHA ought to implement within the timeframes specified below:

1. by 12 January 2022, that the ADHA review its internal policies, procedures and
practices to clarify that the processing periods for valid FOI requests commence from
the day the request is received by the agency, even if the request is not sent to the
FOI team until a later day, and that FOI request are not invalid only because they
were not sent to the email address specified pursuant to s 15(2A).

2. by 12 January 2022, that the ADHA review its processes and procedures to ensure
that FOI requests are acknowledged within 14 days of receipt and that decisions are
provided within the relevant statutory processing period.

3. by12 January 2022, that the Chief Executive Officer issue a statement to all staff,
highlighting the ADHA’s obligations under the FOI Act and pro-disclosure emphasis
of the Act, this statement should encourage and support staff in meeting their
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obligations under the FOI Act, to facilitate and promote public access to information,
promptly and at the lowest reasonable cost.

by 1 March 2022, that the ADHA appoint a member of the Executive to be the
agency’s Information Champion, to foster and promote compliance with the
objectives and requirements of the FOI Act.
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Australian Government

Office of the Australian Information Commissioner

Notice of completion under s 86 of the FOI Act ([ and

B - B 2nd Australian Digital Health Agency
on 31 August 2018 () 2nd 26 September 2018 (SN the Office of the

Australian Information Commissioner (OAIC) received two FOI complaints under s 70 of the
Freedom of Information Act 1982 (Cth) (the FOI Act) about the Australian Digital Health Agency
(ADHA) in relation to the performance of its functions and exercise of its powers under the
FOI Act.

The complainant in both complaints is |G

On 31 August 2018 the complainant complained about the ADHA’s compliance with the FOI

Act when processing FOI requests |||l 2" I - The issues raised by the

complainant were:

¢ inrelation to Request 1 and Request 2, that the ADHA failed to acknowledge receipt
of the FOI requests within 14 days as required by s 15(5)(a) of the FOI Act.

e inrelation to Request 1, the ADHA deliberately delayed providing a response to the
request until after the opt-out period ceased.

On 26 September 2018 the complainant made a further complaint about the processing of
Request 1, namely:

e inrelation to Request 1, the ADHA improperly extended the processing time under
s 27 of the FOI Act when it did not advise the complainant of the identity third party
to be consulted under s 47G and where the documents provided in response to the
request did not reflect any third party consultation under s 47G.

A copy of the complaints are at Attachment B.
A chronology of the processing of those matters can be found at Attachment C.
This notice on completion sets out the relevant:

e investigation results
e investigation recommendations
e reasons for the investigation results and recommendations.

1300363 992 T+6129284 9749 GPO Box 5218 www.oaic.gov.au
enquiries@oaic.gov.au F+612 9284 9666 Sydney NSW 2001  ABN 85249 230937
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Background

Request 1 - Request relating to ‘Opt-out’ applications (|| NNEGEGENG0

Request 1 was made on 27 July 2018 (S 2nd was for documents relating to the
number of ‘opt-outs’ from the My Health Record system for the period of 16 - 27 July 2018. A
decision was provided to the complainant in response to Request 1 on 21 September 2018.

Complaints relating to Request 1 were raised in both [

Request 2 - Request relating to travel and entertainment expenditure (||} | RN

Request 2 was made on 13 August 2018 () and was for documents relating to the
official travel, gift and entertainment expenditure of key management personnel of the
AHDA for the 2016-17 and 2017-18 financial years. A decision was provided to the
complainant in response to Request 2 on 24 December 2018.

The complaint relating to request 2 was raised in |||

The OAIC conducted preliminary inquiries with the ADHA in relation to both || 2nd
.On 22 October 2021 the OAIC advised the ADHA that it was commencing
investigations under s 75 of the FOI Act in relation to both complaints.

Scope of investigation

For the purposes of this investigation, | consider the issues are:

1. Inrelation to Request 1 and Request 2, whether the ADHA failed to acknowledge
receipt of the FOI requests within 14 days as required by s 15(5)(a) of the FOI Act.

2. Inrelation to Request 1, whether the ADHA improperly extended the processing time
under s 27 of the FOI Act when it did not advise the complainant of the identity of the
third party to be consulted under s 47G and where the documents provided in
response to the request did not reflect any third party consultation under s 47G.

3. Inrelation to Request 1, whether the ADHA deliberately delayed providing a
response to the request until after the opt-out period ceased.

Investigation results

Pursuant to s 87 of the FOI Act, the investigation results set out my opinions, conclusions and
suggestions about how the processes of the ADHA might be improved.

I have had regard to the submissions and correspondence provided by the ADHA and the
complainant.

Issue 1: Acknowledgement of FOI requests

In relation to Request 1 and Request 2, the complainant complained that the ADHA failed to
acknowledge receipt of the FOI requests within 14 days as required by s 15(5)(a) of the FOI
Act.
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Request 1- Opt- out application numbers

The complainant submitted a request for access to certain documents to the ADHA on 27
July 2018 via the ‘Right to Know’ website, which automatically sent the request to a
nominated email address within the ADHA’s Agency Customer Care Help Centre.

On 27 July 2018 the ADHA wrote to the complainantin relation to Request 1:

Thank you for your enquiry titled: Freedom of Information request - Opt out application
numbers for Monday 16July 2018 to Friday 27 July 2018 inclusive - s 17 FOI Application.

Your request has been created with ID 40969. An Australian Digital Health Agency representative
will be in contact with you shortly.

If you have any questions or require further information please don’t hesitate to contact us...’

The complainant responded to this email on 2 August 2018, requesting that the FOI request
be managed through the ‘Right to Know’ website.

On 10 August 2018, the ADHA wrote to the complainant, advising them that:

The Australian Digital Health Agency email address you have used, through the Right to Know
website, is not the email address specified by the Agency for making a valid FOI request under
subsection 15(2A)(c) of the Freedom of Information Act 1982 (Cth). Information on how to make a
valid FOI request to the Australian Digital Health Agency is available at
https://www.digitalhealth.gov.au/about-the-agency/freedom-of-information-foi

If your FOI request is otherwise valid, the Agency will acknowledge the original request date of 27
July 2018 if you promptly send your FOI request to the email address specified by the Agency for
processing FOI requests at this time: [email address]

On 10 August 2018 at 1:34pm, the complainant responded:

Dear foi@digitalhealth.gov.au,

The claim that you will not recognise an FOI you have received, unless taken offline from Right to
Know, is unlawful and invalid.

You may contact Right to Know to update your preferred contact details from
help@digitalhealth.gov.au to foi@digitalhealth.gov.au but it is unlawful to insist that FOI
applications must be taken offline from Right to Know.

Your response clearly indicates your agency have received and acknowledged the FOI
application, and therefore is valid under the Act. Section 15(3) applies - a reasonable step in the
circumstances is to update your preferred contact email with Right to Know and internally
forward the application to your preferred email. Your actions are otherwise arbitrary and high
handed, and contrary to the aims and objects of the Act.

If you do refuse to process the FOI, then this FOI becomes subject to access refusal review rights.
Previous ruling indicates adverse funding for you, given this pedantic attitude is contrary to your
obligations.

Later that day, at 2:19pm, the complainant wrote:
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Further to my FOI, please note that | do not wish to handle my FOI offline at any point, and intend
for it to be handled via Right to Know, given there is no personal information component to this
FOI (having the FOI on Right to Know reduces the burden to agencies as it means parties wishing
to make similar FOIs may discover their questions have already been asked and answered,
avoiding the need for multiple FOIs on the same issue or topic). The only time an FOl made on
Right to Know should be answered offline is when someone has mistakenly putin a personal
information FOI to an agency (personal information FOIs should not be made via Right to Know).

Also, to confirm, my application was an FOI application (and explicitly one involving s 17),
Administrative release is not possible in this instance given the agency’s earlier statements that
it would not be administratively releasing opt out numbers until well after the opt out period
ceased (which, given recent announcements, may be never, as opt out has been claimed to be
able to done at any point in the future in recent Ministerial announcements not yet implemented
by the agency).

Finally, later that day, at 2:48pm, the complainant wrote:

Dear foi@digitalhealth.gov.au,

I understand Right to Know has put your preferred FOI email into effect and resubmitted all
prior correspondence, therefore as per your response, the original FOI deadline remains
intact and the application can not be contested as invalid any further.

Request 2 - Travel and entertainment expenditure

The complainant submitted a request for access to certain documents to the ADHA on
13 August 2018.

During the course of this investigation, the ADHA submitted that it did not acknowledge
receipt of this request pursuant to s 15(5)(a).

In relation to this omission, as well as the failure to provide a decision on the request within
the statutory processing period, the ADHA has submitted:

The Agency received the FOI request on 13 August 2018. A statement of reasons and
documentation was provided to the applicant on 24 December 2018, after a delay in processing.

The Agency has already acknowledged that the timeframe for the response was inconsistent with
the FOI Framework in this instance.

At the time of this FOI request, the staff member processing FOI applications had left the
organisation and the Agency was in the processing [sic] a replacement officer. During this time, FOI
processing was undertaken by the manager of that area, and in this instance the timeframe was
not met. The scope of the FOI request and the complexity of gathering the data was
underestimated by our team and this contributed to the delay in providing- with the
requested information.

| am pleased to advise that the Agency successfully recruited an experienced FOI officer into this
role later in 2018, and we have since met the statutory timeframes in responding to FOI requests.
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Legislation and Guidelines
Subsection 15(2) of the FOI provides that a request must:

(@) bein writing; and
(aa) state that the request is an application for the purposes of this Act; and

(b) provide such information concerning the document as is reasonably necessary to enable a
responsible officer of the agency, or the Minister, to identify it; and

(c) give details of how notices under this Act may be sent to the applicant (for example, by
providing an electronic address to which notices may be sent by electronic communication).

Further, subsection 15(2A) provides that the request may be sent in any of the following
ways:

The request must be sent to the agency or Minister. The request may be sent in any of the
following ways:

(a) delivery to an officer of the agency, or a member of the staff of the Minister, at the
address of any central or regional office of the agency or Minister specified in a current
telephone directory;

(b) postage by pre-paid post to an address mentioned in paragraph (a);

(c) sending by electronic communication to an electronic address specified by the agency
or Minister.

Paragraph 15(5)(a) of the FOI Act provides that:

(5) On receiving a request, the agency or Minister must:

(a) as soon as practicable but in any case not later than 14 days after the day on
which the request is received by or on behalf of the agency or Minister, take all
reasonable steps to enable the applicant to be notified that the request has been
received

Discussion

There is a distinction to be drawn from the language of s 15(2A) of the FOI Act. The provision
states that a request ‘must’ be sent to the agency or Minister. The use of the term ‘must’
makes it clear that this is a mandatory requirement for a valid FOI request.

However, in specifying the ways in which the FOI request must be provided to the agency or
Minister, s 15(2A) provides that the request ‘may’ be sent in one of the following ways. This
permissive language suggests that the methods listed in the paragraphs below will be
considered to be valid delivery methods, but that failure to adhere to those particular
requirements will not, of itself, invalidate the request.

In relation to Request 1, the complainant did not send their original request to the email
address specified by the ADHA for receipt and processing requests under the FOI Act. It
appears that on 10 August 2018 the ‘Right to Know’ website adjusted the recipient email
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address to which ADHA FOI requests were sent through that website to the FOI team email
address, and resent the complainant’s request of 27 July 2018 to that email address.

Although the original request for Request 1 was not sent to the nominated FOI processing
email address in the ADHA, the recipient of that request was help@digitalhealth.gov.au, an
email address managed by the agency. | understand that the request was then forwarded to
the FOIl team on 30 July 2018.

In this case, | consider the ADHA’s subsequent correspondence with the complainant,
advising them that the original request may be considered invalid unless it was sent to the
specified ADHA email address, was inaccurate. Although the original request was provided to
an email address not specified in accordance with s 15(2A)(c), the request was nevertheless
sent to ADHA and was not invalid on that basis. The calculation of the period for
acknowledging and responding to the request commenced from the date of the original
request, that is, 27 July 2018.

Although the ADHA acknowledged receipt of the original request within the statutory
timeframe as required by s 15(5)(a) of the FOI Act, it is clear from subsequent
correspondence that the ADHA considered the original request to be invalid unless resent to
the specified email address. Subsequently, the request was sent to the specified email
address on 10 August 2018, however | consider that step to be unnecessary in circumstances
where the original request was sent to the agency on 27 July 2018.

| have reviewed the ADHA’s current FOI processing documentation®. That documentation
provides:

Requirements of a request
For a request to be valid, it must:
o beinwriting, and state that the request is for the purposes of the FOI Act;
o provide details of how we can send notices to the applicant;
o besentto the email or postal address we specify; and
o include sufficient information to identify requested documents.

Acknowledging requests
The Agency should acknowledge the request as soon as possible and must acknowledge it
within 14 calendar days of receipt by the Agency. This 14-day timeframe applies from the date
the request is received by the Agency, not the date it is brought to the attention of the FOI
officer or any other Agency staff. The Agency can acknowledge the request by email and must
include a reference number. The Agency should advise the applicant of the potential for fees to
apply if such advice is likely to follow the initial acknowledgement.

| note that the section on ‘acknowledging requests’ implicitly acknowledges that requests
can be valid, and the processing period commences, when a request is received by the

! Freedom of Information Policy and Guidelines, Draft version 007
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agency, not necessarily the FOI team. However, the section titled ‘requirements of a request’
suggest that a valid request is contingent on the request being sent to ‘the email or postal
address we specify’. While | acknowledge that is accurate - in that requests sent to that
address will be valid - it does not assist staff to understand that FOI requests sent to the
agency through a different mechanism (such as a different email address) will not be invalid
on that basis alone.

Findings

[ find that the ADHA acknowledged receipt of the Request 1 within 14 days of 27 July 2018.
However, | consider that the subsequent correspondence between the ADHA and the
complainant, suggesting that the request will be considered to be invalid unless resent to a
specified email address, may reasonably have undermined the effect of the original
acknowledgement and created doubt in the mind of the complainant as to whether the
request would, in fact, be processed unless that subsequent requirement was met. Further,
although part of the ADHA’s FOI processing guidelines reflect the fact that FOI requests
received by other parts of the agency may be valid and that processing periods commence
from the time of receipt by the agency rather than the time of receipt by the FOI team, there
appears to be scope to provide further clarity in relation to that in the internal policy and
guidelines document.

Consistent with the complainant and ADHA’s submission, | find that the ADHA failed to
acknowledge Request 2 within the period required by s 15(5)(a) of the FOI Act.

Issue 2: extending the processing under s 15(6) of the FOI Act to conduct third
party consultation.

In relation to Request 1, the complainant complained that the ADHA improperly extended
the processing time under s 27 of the FOI Act when it did not advise the complainant of the
identity of the third party to be consulted under s 47G and where the documents provided in
response to the request did not reflect any third party consultation under s 47G.2

On 24 August 2018, the ADHA advised the complainant that ‘your request covers information
held by a third party’ and that consultation under s 27 was required. The ADHA advised that
the processing period had been extended by 30 days under s 15(6) of the FOI Act to allow it to
conduct third party consultation:

E—
oy emoi: R

Freedom of Information request no. il - Third Party Consultation

| refer to your request for access under the Freedom of Information Act 1982 (FOI Act) to
documents relating to the number of opt-outs during 16-27 July 2018. As your request covers

2This issue was raised in both FOI complaints N
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information held by a third party, this agency is required to consult with that party (under
section 27 of the FOI Act) before making a decision on the release of those documents.

For this reason, the period for processing your request has been extended by 30 days in order
to allow our agency time to consult with that third party (section 15(6) of the FOI Act).

The processing period for your request will now end on 25 September 2018.

The consultation mechanism under section 27 applies when we believe a third party may
wish to contend that requested documents are exempt for reasons of business information.
We will take into account any comments we receive from the third party but the final decision
about whether to grant you access to the documents you requested rests with this agency.

If you have any questions, please contact the FOl Team by email foi@digitalhealth.gov.au or
by phone 02 6289 9932. [Emphasis in original]

On 24 August 2018, the complainant responded to the ADHA requesting information about
the third party/ parties who would be consulted. The complainant sought a response to this
correspondence on 27 August 2018, 29 August 2018 and 11 September 2018. In their
correspondence of 11 September 2018, the complainant alleged that the decision on the FOI
request was deemed to be refused on 27 August 2018 because they contended that the
notice advising them of the extension of the processing period under s 27 of the FOI Act was
invalid because ‘it failed to identify the statutory ground required for s 27 to apply, and
repeated attempts to get your agency to specify a required ground has been ignored by your
agency.’

Legislation and Guidelines

Section 27 of the FOI Act provides for consultation with third parties where the documents
within the scope of an FOI request are business documents and the agency or minister is
satisfied that disclosure of the documents would or could be expected to unreasonably
affect the business adversely in relation to its lawful business: see Attachment D.

Subsection 15(6) of the FOI Act provides that where an agency or minister conducts third
party consultation under ss 26A, 27 or 27A, the timeframe for making a decision is extended
by 30 days.

In relation to conducting third party consultations, the FOI Guidelines provide:

An agency or minister may need to consult a third party where documents subject to a request
affect Commonwealth-State relations (s 26A), are business documents (s 27) or are documents
affecting another person’s privacy (s 27A)...3

The consultation requirements in relation to documents that are business documents (s 27) or
documents affecting personal privacy (s 27A) only require an agency or minister to undertake
consultations if it is reasonably practicable to give that person a reasonable opportunity to make
submissions in support of the exemption contention (ss 27(5) and 27A(4)). In determining whether

3 FOI Guidelines at [3.74].
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it would be reasonably practicable to consult, the agency or minister should have regard to all
circumstances, including the time limits for processing the request.*

There must be some rational basis which the agency or Minister can discern, based on the face of
the document or from anything else actually known to the decision-maker, indicating that
disclosure of the document would, or could be expected to, unreasonably affect the person
adversely in relation to his or her personal information, lawful business or professional affairs. The
mere appearance of a person’s name in the document, in the absence of anything more, may not
be sufficient for it to be apparent that a person might reasonably wish to make an exemption
contention.®

Where an agency or minister is required to consult with a third party:

)
@)

the timeframe for making a decision is extended by 30 days (s 15(6))

the agency or minister must give the third party a reasonable opportunity to make
submissions in support of the exemption contention (ss 27(4)(a) and 27A(3)(a))

any submissions by the third party must be considered (ss 27(4)(b) and 27A(3)(b))
the third party must be given notice of the decision and their review rights (ss 27(6)

and 27A(5)), and

the applicant will only be given access to a document when the third party’s

opportunities for review have run out (ss 27(7) and 27A(6)).°

In relation to extending the processing period when conducting third party consultations,
the FOI Guidelines provide:

The FOI Act contains extension of time provisions which are set out in Table 3 below. Agencies
and ministers are encouraged to build into their FOI process an early and quick assessment of
whether an extension of time may be required, to ensure that decisions are made within the

statutory processing period.”

Table 3: Extension of time provisions

Extension . Notification
Reason for extension period Determined by requirement
Third party consultation: 30 days by default if agency or
consultation with a state, agency or minister must
or a person or business minister inform applicant
concerning personal or determines ss of extension as
business information (s 26A,27 or 27A soon as
15(6)) apply practicable (s
15(6)(b))
4 FOI Guidelines at [3.76].
5 FOI Guidelines at [3.77] (footnotes omitted).
5 FOI Guidelines at [3.78].
7 FOI Guidelines at [3.144] (footnotes omitted).
9
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Discussion

In order for s 27 to apply, the ADHA must have formed the view that the request for
information relates to information about the business, commercial or financial affairs of the
organisation or undertaking and that the organisation might reasonably wish to make a
contention that the document is exempt under s 47 of the Act (trade secrets) or is
conditionally exempt under s 47G and access to the document would be contrary to the
public interest.

On 24 August 2018, the ADHA advised the complainant that it formed such a view.

Subsection 15(6) of the FOI Act provides that in circumstances where the agency determines
that s 27 of the FOI Act makes it appropriate to extend the period referred to in s 15(5)(b),
then it is extended by a period of 30 days, and the applicant must be informed ‘as soon as
practicable’. | note that there are no statutory requirements as to the form of that
notification to the applicant, and no requirement for the applicant to be advised with whom
the consultation pursuantto s 27 is to occur.

In this case, the s 15(6) notification occurred on 24 August 2018, within the 30 day processing
period commencing on the date of the FOI request, 27 July 2018. Although the complainant
sought further particulars about with whom that consultation was to occur, the provision of
that information is not required by the FOI Act and the omission of those particulars does not
invalidate the notice.

Further, as the s 15(6) notification to the complainant was valid, the processing period was
extended by 30 days and a decision on the FOI request was not deemed to have occurred as
submitted by the complainant on 11 September 2018.

The complainant also advised that the foreshadowed consultation under s 27 of the FOI Act
had not occurred, because the document released in relation to an FOI request ‘appears to
be an email from a Department Liaison Officer at Centrelink with a draft of talking points for
opt outs received on the first day of the My Health Record opt out period.’

During the course of the OAIC’s inquiries into this complaint, the ADHA submitted that it did
undertake consultation with a third party company under s 47G in relation to the request, as
well as informally consulting with another Commonwealth agency. The ADHA advised that
consultation occurred between an Executive General Manager at the ADHA and the third
party company, as well as another Commonwealth government agency.

Findings

[ find there to be evidence that the ADHA reasonably formed the view that consultation with
a third party was required and notified the complainant of the extension of the processing
period for this purpose as required by the FOI Act. Consequently, | find this complaint
unsubstantiated.

10
Page 118 of 353



FOIREQZ22/00008

Issue 3: Delay in responding to FOI request FOI i) (‘Opt-out’ applications)

In relation to Request 1, the complainant raised that the ADHA ‘intentionally delayed’
providing a response to the request until after the opt-out period ceased. The complainant
advised that:

The ADHA have therefore been intentionally stalling and delaying this FOI so as to prevent access
until after the opt out period has finished, because it does not want the number of current opt
outs to influence opt out behaviour (nor for earlier statements of the Ministers involved to be
contradicted, and claims of fraud to be made).

As noted earlier, Request 1 was made on 27 July 2018 and a response was provided on 21
September 2018.

Discussion

Although the ADHA extended the statutory processing period for Request 1 consistent with
the relevant provisions in the FOI Act (ss 27 and 15(6)), there is also some evidence that those
provisions were also utilised in order to delay providing a timely response in relation to the
request.

In an email dated 10 August 2018, an officer of the ADHA wrote an internal email in relation
to Request 1 in which they said:

The sticking point on this one... was how we were going to handle the aspect of this FOI coming
through righttoknow.org.au, and whether or not we could buy some more time by redirecting
[the applicant] back through our FOI email address.

That aside, | think after the discussion with [another officer] today it can be ascertained whether
or not any of our systems contain this data etc and then it would be a case of trying to apply any
possible exemptions or at least deter access to this information until after the opt-out period.?

The ADHA subsequently sent the complainant the email discussed in Issue 1 advising that:

The Australian Digital Health Agency email address you have used through the Right to Know
website is not the email address specified by the Agency for making a valid FOI request under
subsection 15(2A)(c) of the Freedom of Information Act 1982 (Cth).

Information on how to make a valid FOI request to the Australian Digital Health Agency is available
at https://www.digitalhealth.gov.au/about-the-agency/freedom-of-information-foi

If your FOI request is otherwise valid, the Agency will acknowledge the original request date of 27
July 2018 if you promptly send your FOI request to the email address specified by the Agency for
processing FOI requests at this time: foi@digitalhealth.gov..au

*email ror DS << ‘A0 Foi 10 1807015
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It would appear from the internal correspondence above, that the subsequent email to the
complainant was a deliberate mechanism to recommence the processing period to delay the
provision of requested information.

On 18 September 2018, an email was sent between officers of the ADHA which stated:

We have two outstanding FOI applications for opt out figures. We have been waiting until
after last night’s Senate Inquiry hearing before responding...

Our understanding is that there are at least two documents within the scope of these
requests:

9) a Prime Ministerial Statement in July
10) The outcome from last nights’ senate Inquiry

Grateful for your advice and copies of the relevant documents. If redactions are needed to the
documents, it would be helpful if you would indicate which parts of the text need redaction.’
(sic) [Emphasis added]

This suggests that the ADHA was deliberately delaying provision of requested information to
the complainant until after a particular event occurred, inconsistent with the objects of the
FOI Act.

Findings

| find that the ADHA attempted to delay the processing of Request 1 when it corresponded
with the complainant to advise them that they must submit a new FOI request to a different
email address in order for the request to be valid, when the original request was validly
made.

Investigation recommendations

To assist the ADHA in improving its compliance with the statutory processing period, and
pursuant to s 88 of the FOI Act, | make the following formal recommendations to the ADHA
that | believe the ADHA ought to implement within the timeframes specified below:

1. by 12 January 2022, that the ADHA review its internal policies, procedures and
practices to clarify that the processing periods for valid FOI requests commence from
the day the request is received by the agency, even if the request is not sent to the
FOI team until a later day, and that FOI request are not invalid only because they
were not sent to the email address specified pursuant to s 15(2A).

2. by 12 January 2022, that the ADHA review its processes and procedures to ensure
that FOI requests are acknowledged within 14 days of receipt and that decisions are
provided within the relevant statutory processing period.

3. by12 January 2022, that the Chief Executive Officer issue a statement to all staff,
highlighting the ADHA’s obligations under the FOI Act and pro-disclosure emphasis
of the Act, this statement should encourage and support staff in meeting their
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obligations under the FOI Act, to facilitate and promote public access to information,
promptly and at the lowest reasonable cost.

by 1 March 2022, that the ADHA appoint a member of the Executive to be the
agency’s Information Champion, to foster and promote compliance with the
objectives and requirements of the FOI Act.
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Australian Government

Office of the Australian Information Commissioner

Notice on completion under s 86 of the FOI Act ([} ) - I

- and Department of Foreign Affairs and Trade

On 20 July 2018, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) from
R 2bout the Department of Foreign Affairs and Trade (DFAT) in the
performance of its functions and exercise of its powers under the FOI Act.

The complainant complained that the officer conducting an internal review of a decision to
impose a charge in relation to a request made by ] under the FOI Act was not
impartial.

Following preliminary inquiries, on 8 August 2019 the delegate of the Information
Commissioner commenced an investigation into the complaint.

Upon completion of an investigation | am required to issue a notice on completion which
sets out:

e investigation results

e theinvestigation recommendations (if any), and

e thereasons for the investigation results and the making of the investigation
recommendations (s 86).

| can make formal recommendations which | believe DFAT ought to implement (s 88).

Background
On 26 September 2017, the complainant made an FOI request.

On 3 October 2017, the delegate provided notice of preliminary assessment advising that a
charge of $100.00 is payable.

On 3 and 8 October 2017, the complainant responded to the Department seeking waiver of
the preliminary assessment of charge.

On 17 October 2017, the delegate made a decision to impose a charge to process the
complainant’s FOI request. In that decision, the delegate reduced the processing charge to
$40.00.

On 17 October 2017 the complainant sought internal review of the Department’s decision to
impose a charge.
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On 17 November 2017 the internal review was completed and a notice of decision was sent
to the complainant. In that decision, the delegate made a decision to re-impose the original
preliminary charge of $100.00.

On 20 July 2018 the complainant made a compliant to the OAIC about the internal review
decision. The complainant alleged:

e that theinternal review decision maker ‘was neither independent nor impartial. He
had a predetermination to decline due to his jaundiced view of my case’.

In the complaint correspondence, the complainant raised a number of other issues
regarding matters between the Department and the complainant in the Administrative
Appeals Tribunal (AAT).

I note the further issues raised by the complainant are either not within the jurisdiction of
the OAIC or relate to the merits of the decision making. In relation to the latter, | note that
the complainant has exercised. right of review in relation to the merits of the decision™.
Accordingly, this complaint investigation is limited to the question of whether the internal
review decision maker was partial or not independent in making their decision.

The full particulars of the complaint were provided to DFAT on 5 October 2018 and 8 August
20109.

DFAT was invited to provide submissions in response to the complaint. | have had regard to
the submissions made by DFAT on:

e 2 October2018

e 16 November 2018
e 4 November2019
e 20 November 2019
e 4 December2019.

| have had regard to the submissions provided by the complainant on:

e 20July2018

e 30 0October 2018

e 8,9and 12 August 2019
e 15 July 2020.

! During the course of the related IC review ||l the Department provided a revised decision
under s 55G of the FOI Act to waive the charge imposed in full. The IC review was later finalised under
s 54W(a)(i) of the FOI Act on was finalised on 26 February 2019.
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Investigation results

Allegation

The complainant alleged that the internal review decision maker was not independent or
impartial when making the internal review decision. The complainant has not provided
evidence to support-assertion that the internal review decision maker was partial or in
some way involved in the original decision to impose a charge, nor directed me to a specific
factor that demonstrates that partiality, other than the complainant’s opinion of the merits
of that decision. Consequently, | have assessed this complaint against the statutory
processing requirements in the FOI Act that apply to internal review decisions to consider
whether the internal review decision maker deviated from those requirements in a manner
that would suggest partiality.

As noted above, the merits of the decision to impose a charge is a matter for Information
Commissioner review.

Legislative framework
Internal review
Part VI of the FOI Act imposes particular requirements in relation to internal reviews.

In addition, in performing a function or exercising a power under the FOI Act, s 9A requires
agencies to have regard to guidelines issued by the Information Commissioner under s 93A.
Part 9 of the FOI Guidelines relate to internal reviews.

Section 29 of the FOI Act relates to the imposition of a charge in respect of a request for
access to a document.

Discussion
Subsection 54C(2) of the FOI Act provides:

The agency must, as soon as practicable, arrange for a person (other than the person
who made the original decision) to review the decision.

In this matter, the original decision was made by NN /"o Was the Director
of Freedom of Information and Privacy Law Section. The internal review decision was made

by | Corporate Counsel, Corporate Legal Branch. In the internal review
decision notice, |l stated ‘! had no part in the original decision-making process.’

There is no evidence before me from the complainant that ||l was involved in the
original decision.
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Subsection 54C(3) of the FOI Act provides:

The person must make a fresh decision on behalf of the agency within 30 days after the
day on which the application was received by, or on behalf of, the agency.

The request for internal review was made on 17 October 2017 and the internal review was
made on 17 November 2017. Accordingly, | find that the internal review decision maker
complied with this requirement.

Subsection 29(4) of the FOI Act applies where an applicant contends that a charge should be
reduced or not imposed. In those circumstances, s 29(5) provides that, without limiting the
matters that an agency may take into account, the agency must take into account:

(a) whether the payment of the charge, or part of it, would cause financial hardship to the
applicant, or to a person on whose behalf the application was made; and

(b) whether the giving of access to the document in question is in the general public
interest or in the interest of a substantial section of the public.

| have reviewed the internal review decision. It is evident from the decision notification that
the decision maker took into account whether the payment of the charge or part of it would
cause financial hardship to the applicant, and whether giving access to the document in
question is in the general public interest or in the interest of a substantial section of the
public.

Conclusion

| am not satisfied that the internal review decision maker in this matter was not independent
or impartial.

| am not satisfied that the internal review decision maker had predetermined the matter
under review.

| note that this investigation has not considered the merits of the decisions made by DFAT
regarding charges; those are matters more properly considered through merits review
mechanisms. Rather, | have considered the submissions of the parties and whether the
statutory processing requirements have been met. In conducting that assessment | have
found no evidence that the internal review decision maker failed to comply with those
requirements when processing the internal review application.

Recommendations

The purpose of any recommendations is to conclude the complaint investigation and ensure
DFAT meets its obligations under the FOI Act, including that DFAT’s current and future
processes and practices are consistent with the objects of the FOI Act.
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Given that | have found the complaint to be unsubstantiated, | have made no
recommendations pursuant to s 88 of the FOI Act.
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act ([N

_ and the Department of Home Affairs

On 7 December 2018, the Office of the Australian Information Commissioner (OAIC) received
a complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act), about the
Department of Home Affairs (the Department) in the performance of its functions and the
exercise of its powers under the FOI Act.

The complainant is NG

The complainant alleges the Department failed to provide a decision on. FOIl request of
26 October 2018 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) (NG

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines? which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making findings about the
allegation.

Background

On 26 October 2018, the complainant made the FOI request to the Department
G - Under s 15(5) of the FOI Act, the Department was required to provide a
decision to the complainant by 25 November 2018.

On 25 November 2018, the Department was deemed to have refused access pursuant to
s 15AC of the FOI Act.

On 7 December 2018, the complainant lodged a complaint under s 70 of the FOI Act about
the Department’s non-compliance with the statutory processing period and sought IC review
of the deemed access refusal decision.

On 11 January 2019, the OAIC conducted Preliminary Inquiries with the Department. On
22 February 2019, the Department provided a response to the Preliminary Inquiries.

* I finalised on 4 May 2020 under s 54R.

2 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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On 23 April 2021, the OAIC notified the Department that it would investigate the complaint
and requested the Department’s response to the complaint.

On 3 June 2021, the Department provided a response to the notice and request for
information under s 75 of the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this
Attachment.

Investigation results

Pursuant to s 87 of the FOI Act, the investigation results set out the matters that | have
investigated and my opinion and conclusions about the Department’s processing of the
complainant’s FOI request. | have considered all the material provided by the Department
and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on. FOI request
dated 26 October 2018 within the statutory timeframes set out in the FOI Act.

Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
the day after the day the agency or minister is taken to have received a request that meets
the formal requirements of s s15(2), (2A). An agency should act promptly to assist an
applicant whose request does not meet the formal requirements in keeping with its
obligations under s 15(3).
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Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

consultation with a
State, or a person in
relation to personal
information or business
concerning personal or
business information

(s 15(6))

Third party consultation:

30 days

By operation of the law
if agency or minister
determines ss 26A, 27
or 27A apply

Agency or minister must
inform applicant of extension
as soon as practicable

(s 15(6)(b))

Consultation with
foreign entity if required
to determine if 33(a)(iii)
or 33(b) exemptions
apply (s 15(7),(8))

30 days

By operation of law if
agency or minister
determines
consultation is
appropriate

Agency or minister must
inform applicant of extension
as soon as practicable

(s 15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

Up to 30 days, as
either asingle
extension or a
series of shorter
extensions. This
may be in addition
to an extension for

Agency or minister but
only with written
agreement of applicant

Agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

third party

consultation.
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

request from agency or
minister

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

As determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

No legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

e thetime that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB(8))

e thetime elapsing between an applicant being notified that a charge is payable and

— either the applicant paying the charge (or a deposit on account of the charge) or the

— agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).
The FOI Guidelines at [3.154] - [3.155] explain:

3
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The consequence of a deemed refusal is that an applicant may apply for IC review
(s 54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to complaint
Response to Preliminary Inquiries dated 11 January 2019
In its response to preliminary inquiries dated 11 January 2019, the Department acknowledged

a delay in processing the FOI request and advised that:

e the business area responsible for the retrieval of the documents consists of a small team
with high operational demands. Documents maintained by this area are not accessible to
officers external to that area, for this reason only an officer within that area could conduct
the search and retrieval process

e anumber of staff were on leave during the processing period, and

e adecision on an extension of time application is made on a case by case basis by an FOI
officer once a case has been allocated. In this matter, the request was not allocated until
after the initial 30 day timeframe.

Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:
o the Department did not seek extensions of time under either ss 15AB, 15AC or 54D of the
FOI Act

e the statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act, and

e there were extensive delays with internal consultation with other business areas.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information and the measures it is taking to address
those factors (Attachment B).
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On 3 August 20213 (Attachment C) and 14 September 2021* (Attachment D),’ the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

e This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

e Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

e This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

e Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

e This recommendation is well advanced. In line with the scope of the Cll, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

e carlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

e AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains

3 Email from the Department of Home Affairs to the OAIC on 3 August 2021
4 Email from the Department of Home Affairs to the OAIC on 14 September 2021

5The Department provided its response of 14 September 2021 (Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

e Theinternal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

e Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the ClI
report but may make general observations on FOI processing by the Department as a
whole.

The Department’s submissions regarding its processing of FOI requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.
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General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 26 October 2018. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 25 November 2018, but did
not do so until 6 February 2019.

It was open to the Department to seek extensions of time under either ss 15AA, 15AB, 15AC or
54D of the FOI Act, but it did not do so. The statutory processing period was not extended for
the purpose of conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request

T

e the Department was required to provide a decision to the complainant by 25 November
2018, but did not do so until 6 February 2019

o the Department did not seek an extension of the statutory timeframe under ss 15AA,
15AB,15AC or by consultation under ss 15(6) or 15(8)

o the statutory timeframe was not affected by a request consultation process under
s 24AB(8) or by the time elapsing between an applicant being notified that a charge is
payable and either the applicant paying the charge (or a deposit on account of the
charge) or the agency varying the decision that a charge is payable under s 31 of the FOI
Act.

.
Page 133 of 353



FOIREQZ22/00008

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers) 28
March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.
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When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

¢ See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Australian Government

Office of the Australian Information Commissioner

Notice of completion under s 86 of the FOI Act and
I - and Australian Federal

Police

On 4 July 2018 and 1 February 2019, the Office of the Australian Information Commissioner
(OAIC) received two FOI complaints under s 70 of the Freedom of Information Act 1982 (Cth)
(the FOI Act) about the Australian Federal Police (the AFP) in relation to the performance of
its functions and exercise of its powers under the FOI Act.

The FOI complainant in both complaints is the Australian Federal Police Association
- is a representative body of members employed by the Australian Federal Police and
other federal law enforcement agencies.

On 4 July 2018- complained about the AFP’s compliance with statutory timeframes
when handling requests for access to documents under the FOI Act (OAIC reference:
B ' its complaint, i provided examples where the AFP had exceeded the
statutory processing period for FOI requests lodged with the AFP on behalf of its members.

On 1 February 2019 (OAIC reference: ||| ] BBl made another complaint that was
similar in its terms to | l]; namely the delays in processing FOI requests by the AFP.

I have used these matters as case studies during this investigation. A chronology of the
processing of those case studies can be found at Attachment B.

This notice on completion sets out the relevant:

e investigation results
e investigation recommendations
e reasons for the investigation results and recommendations.

Background
The complainant in this matter is the Australian Federal Police Association ||l

Between 11 September 2017 and 23 May 2018, the complainant’s members made a number
of FOI requests to the AFP for access to documents under the FOI Act. In relation to one of
these requests, the applicant sought both Information Commissioner review (IC review) and
made an FOI complaint.*

! Both IC review and a complaint were raised for [
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On 4 July 2018 and 1 February 2019, the complainant made two FOI complaints under s 70 of
the FOI Act about the AFP’s actions in the performance of its functions, or the exercise of its
powers, under the FOI Act when processing FOI requests lodged by the complainant.

On 23 May 2019, the OAIC notified the AFP under s 75 of the FOI Act that the Information
Commissioner had decided to investigate the complaints and requested that the AFP
provide the OAIC with submissions in response to the complaint allegations. The OAIC
informed the AFP that, due to the similar allegations and issues raised, and given that both
the complaints had been lodged by-, the OAIC would be combining the two complaints.

During the course of the investigation the AFP provided submissions outlining its current FOI
processes and submissions addressing the allegations raised by the complainant.

Further information on the background of the FOI complaints can be found at
Attachment C.

Investigation conclusions

Pursuant to s 87 of the FOI Act, the investigation results set out my opinions, conclusions and
suggestions about how the processes of the AFP might be improved.

| have had regard to the submissions and correspondence provided by the AFP and the
complainant.

Issue 1: Compliance with the statutory processing period

Complaints

B complained that?:

e the AFP did not comply with the statutory timeframes as required by the FOI Act® and
e theFOIrequests lodged by Jjl] members were ‘seemingly being ignored’ by the
AFP.*

In il etter to the AFP raising these concerns, it stated:

Increasingly, our members’ FOI requests are seemingly being ignored by the AFP, with no
regard to its obligations under the FOI Act or in fact the spirit of that legislation.... The
response we receive when we question these delays is that the FOI Team is understaffed or

2 Allegations were raised in relation to the following case studies: [N

3

4
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have a high volume of requests. If this is the case, this is not in our view a sufficient reason to
disrespect the principles of the FOI scheme and in turn, our members.>

- made similar submissions to the OAIC®:

Our member has been experiencing significant mental anguish and the continued extensions
have exacerbated situation. We are also waiting on the information to prepare other
documents on behalf relating to other proceedings.

Despite- continually requesting the documents, the AFP has paid little heed to our
requests and continues to blatantly breach its statutory requirements, with seeming impunity.

Legislative framework
Access to documents

Section 11 of the FOI Act provides that ‘every person has a legally enforceable right’ to obtain
access to a document of an agency or a minister where that document is not exempt.

Subsection 15(2) provides that in order for the request to be valid, certain requirements
must be met. There is no dispute that the FOI requests that are the subject of these
complaints met the statutory requirements for validity.

Deemed access refusal

Section 15AC provides that where a decision about an FOI request has not been provided to
the applicant within the statutory processing period, the agency or minister is deemed to
have made a decision refusing access to the documents (s 15AC(3)).

The FOI Guidelines provide:

The consequence of a deemed refusal is that an applicant may apply for IC review
(s 54L(2)(a))... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access.”

...Where an access refusal decision is deemed to have been made before a substantive
decision is made, the agency or minister continues to have an obligation to provide a
statement of reasons on the FOI request. This obligation to provide a statement of reasons on
the FOI request continues until any IC review of the deemed decision is finalised.®

Sl submissions of 4 July 2018 ()
{ |

7 FOI Guidelines [3.154].
8 FOI Guidelines [3.155].
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AFP’s submissions

During the course of this investigation, the AFP submitted:

The AFP acknowledges that there were delays in processing these requests, and we apologise
for those delays.

...the AFP takes its obligations under the FOI Act seriously and endeavours to meet the
requirements of the Act in relation to timeframes. The FOI team has been dealing with a
significant backlog of overdue requests as well as an increase in requests more generally.
Consequently, the AFP has faced challenges in making decisions within the statutory time
limits.

At the beginning of July 2018, the AFP temporarily allocated additional resources for three
months to assist with processing requests and address the backlog of requests. The backlog
has now been substantially addressed, and going forward, we anticipate a substantial
improvement in the processing of requests within the statutory timeframes set out in the FOI
Act.

In the response that the AFP sent to |} addressing their complaint of 18 June 2018

S < /FP stoted:

The AFP apologises for the delays which have occurred in the processing of these requests. The
AFP takes its obligations under the Freedom of Information Act 1982 (Cth) seriously and
endeavours to meet the requirements of the Act in relation to timeframes. However, in recent
months the FOI team has been dealing with a significant backlog of overdue requests and has
faced challenges in making decisions within the statutory time limits.

Discussion

It is clear from the evidence before me that the AFP did not comply with the statutory
processing period in all 5 case studies.

inretation to NN -~ I

1.

The statutory timeframe of 30 days to process these FOI requests under s 15(5) was
extended by agreement under s 15AA and as a result of consultation under ss 15(6) or
15(8). The statutory timeframe was not extended by the Information Commissioner
under ss 15AB or 15AC.

The statutory processing period was not affected by a request consultation process
under s 24AB(8) or by the time elapsing between an applicant being notified that a
charge is payable and either the applicant paying the charge (or a deposit on
account of the charge) or the agency varying the decision that a charge is payable
under s 31.

4
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3. The AFP was therefore required to provide a decision to the complainant within the
statutory timeframe based on the agreements under s 15AA.°

4. The AFP did not provide a decision within the statutory timeframe.

5. The AFP did not comply with s 15(5)(b) of the FOI Act.

i retaton to NN -~ I

1. The statutory timeframe of 30 days to process these FOI requests under s 15(5) was
not extended by agreement under s 15AA, or as a result of consultation under ss
15(6) or 15(8), or by the Information Commissioner under ss 15AB or 15AC.

2. The statutory processing period was not affected by a request consultation process
under s 24AB(8) or by the time elapsing between an applicant being notified that a
charge is payable and either the applicant paying the charge (or a deposit on
account of the charge) or the agency varying the decision that a charge is payable
under s 31.

3. The AFP was therefore required to provide a decision to the complainant within 30
days.

4. The AFP did not provide a decision within 30 days.

5. The AFP did not comply with s 15(5)(b) of the FOI Act.

In relation to_:

1. The statutory timeframe of 30 days to process these FOI requests under s 15(5) was
extended by agreement under s 15AA. The statutory timeframe was not extended as
a result of consultation under ss 15(6) or 15(8), or by the Information Commissioner
under ss 15AB or 15AC.

2. The statutory processing period was affected by a request consultation process
under s 24AB(8). The statutory processing period was not affected by the time
elapsing between an applicant being notified that a charge is payable and either the
applicant paying the charge (or a deposit on account of the charge) or the agency
varying the decision that a charge is payable under s 31.

3. The AFP was therefore required to provide a decision to the complainant within the
extended statutory processing period.

4. The AFP did not provide a decision within the extended statutory processing period.

5. The AFP did not comply with s 15(5)(b) of the FOI Act.

The period that the AFP exceeded the processing period ranged from 10 days to 180 days.*

*In SN the AFP was required to provide the decision within 90 days as the statutory timeframe
had been extended by 30 days under s 15AA and by a further 30 days under s 15(6). In | NN the
AFP was required to provide the decision within 37 days as the statutory timeframe had been extended
by 7 days under s 15AA and by a further 30 days under s 15(6).

- 10 days, R - 25 <ovs I - 3 o= - 125 deys and

180 days.

5
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Related IC reviews

In relation to ||| there is no evidence before me that the applicant sought IC
review of any of the deemed access refusal decisions under s 54L of the FOI Act.

In relation to ||l on 7 February 2019 the applicant sought IC review of the AFP’s

deemed access refusal decision in ||| - The IC review is ongoing [N

Delays

From an analysis of the chronology of each FOI request provided by the AFP during this
investigation, the AFP’s FOI Section appears to commence the preliminary processing action
within a reasonable timeframe, which includes, on average, acknowledging a request within
1 -2 days of receipt and commencing the search and retrieval process within a further 1 - 2
days.

During the course of this investigation, the AFP advised that it’s ‘National Guideline on
Freedom of Information releases’ allows for a period of 10 working days for AFP appointees
to provide a response to the FOI Team:

An AFP appointee who retrieves a Freedom of Information (FOI) request from the FOI-IL Team
should within 10 working days...

From then, the FOI Section are reliant on a timely and thorough response from the business
area to be able to continue to process the request within statutory timeframes. In several
instances, it appears that the FOI Section had to follow up or seek further assistance from
the line areas to complete the search and retrieval process.

The following table provides the request and response times in relation to the search and
retrieval process in each case study.

FOI Request Date of FOI Date of Final Calendar Decision Days between
request searchand  response Days provided to final response
retrieval received between applicant!! received by FOI

email by FOI request and team and

Team provision of decision

information provided to
applicant
B 11 september 12 1 29 days 4 January 64 days
2017 September  November 2018
2017 2017

1 Dates sourced from ] chronologies.

6
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] 31 October 3 20 16 days 22 January 63 days
2017 November  November 20181
2017 201712
Revised scope 13 February 21 8 days 28 June 135 days
for 2018 February 2018
N 2018
B  0April2018  1May2018 9 May2018 8 days 2 July 2018 54 days
B 23 May 2018 25 May 31 May 6 days 12 July 2018 42 days
2018 2018%
] 26 October 31 October 16 15 days 28 February 104 days
2018 2018 November 2019
2018

Although | appreciate that the AFP business areas have competing operational
requirements, any delay in identifying the documents at issue will have a resultant effect on
the timeliness of FOI processing.

However, the failure by the AFP to finalise the request within the processing period cannot
solely be attributed to delays from the business areas. This is because delays of up to 135
days were still recorded even in instances where the business area(s) were able to provide
documents in under 10 calendar days.*®

Conclusions

The AFP did not comply with the statutory processing period in relation to FOI requests

and N - The AFP’s
failure to comply with the statutory processing period is attributable to the failure of
business areas to provide documents at issue to the FOI section and/or the time taken in the
subsequent processing by the FOI section.

2 Final response to the initial search and retrieval email advising that the request is voluminous.

13 Parties hold a teleconference concerning the processing of the request. The outcome of the
teleconference was the-was to consider providing a revised scope. A revised scope was provided
on 6 February 2018.

14 Response to the search and retrieval email regarding the revised scope of 13 February 2018, advising
the request remained voluminous.

15 The AFP advises a second search and retrieval email was sent to the line area on 30 May 2018.

16 For example, in | NN (8 days) and NN (6 days)- 'n SN there were 54 days

between when the final response was received by the FOI team and when the decision was provided to
B " e were 42 days between when the final response was received by the FOI
team and when the decision was provided tojjiilli

.
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Issue 2: Extending the statutory processing period

Allegation

In | Bl raiscd two specific concerns regarding extensions of the statutory
processing period.

B alege that™:

the AFP seeks to extend the processing period at ‘the end or close to the end of the
30 days it is required to respond to a request’, and

the AFP does not determine whether a request requires consultation, or the scope is
voluminous, until towards the end of the processing period.

In relation to the above allegations, the i submitted:

... we have concerns about the AFP’s practice of seeking extensions for responding to FOI
requests. While we recognise that the FOl Team can request an applicant agree to an extension,
as well as allowances for additional time in some circumstances under the Freedom of
Information Act 1982 (such as under subsection 15(6)), it appears that the FOI Team does not
seek an initial extension until the end or close to the end of the 30 days it is required to respond
to arequest...

... when the FOI Team states reasons for seeking extensions to be that third parties need to be
consulted or there is a large volume of documents or the terms of the request need to be
narrowed, these reasons should have been determined far earlier than almost 4 weeks into
every process.

Legislative framework

Extending the processing period

Paragraph 15(5)(b) provides that an agency or minister must, as soon as practicable and no
later than 30 days after receiving a request, take all reasonable steps to enable the applicant
to be notified of a decision on the request.

" These allegations were raised in relation to the following case studies:

.Inote, that although il had not raised this issue specifically in

relation to , the AFP notified the applicant of an extension under s 15(6) for consultation
on day 30 of 37 of the extended processing period. The AFP had received an agreement from the
applicant to extend the processing time by 7 days to 1 December 2018.

8
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The FOI Act contains several provisions which can extend the processing period for reasons
including:

e third party consultation (15(6))

e consultation with foreign entities (15(7), (8))

e agreement between the applicant and the agency or minister (15AA)
e therequestis complex or voluminous (15AB), and

e therequest has become deemed access refusal (15AC).

Where an agency or minister is unable to process an FOIl request within the processing
period, they are able to request an extension of time from the FOI applicant (s 15AA) or the
Information Commissioner (ss 15AB and 15AC).

The Information Commissioner may grant extensions of time to agencies or ministers where
they are able to demonstrate that the processing of the FOI request has been delayed
because the FOI request is voluminous or complex in nature (s 15AB) or where the agency or
minister has been unable to process the request within the statutory timeframe and the
agency or minister is deemed to have made a decision refusing the FOI request (s 15AC).

In relation to third party consultations, an agency or minister may extend the processing
period for a period of 30 days in order to conduct consultations (s 15(6)). Where an agency or
minister extends the processing period under s 15(6), it must notify the applicant in writing.®

Utilising the practical refusal mechanism

According to s 24AA, an agency or minister may refuse a request if a ‘practical refusal reason’
exists, where either the request does not sufficiently identify the requested documents or
the resource impact of processing the request would be substantial and unreasonable. In
either instance, the agency or minister must first follow a ‘request consultation process’
under s 24AB before refusing the request.

Subsection 24AB(2) of the FOI Act, provides that a notice of an intent to refuse access must
state:

an intention to refuse access to a document in accordance with a request
e the practical refusal reason

e the name and contact details of an officer with whom the applicant may consult
during the process

e details of how the applicant may contact them, and

18 During the course of the investigation, the AFP provided chronologies of the processing of each request
which shows whether the above extensions were applied.
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that the consultation period during which the applicant may consult the contact
person is 14 days after the day the applicant is given the notice (s 24AB(2)).

The effect of issuing a consultation notice is that the processing clock is ‘stopped’ on the day
that the notice is issued and does not re-start until the applicant has responded to the notice
(24AB(8)). If the applicant does not respond to the consultation notice within 14 days, the
agency or minister can take the request as withdrawn (24AB(7)).

AFP’s submissions

The AFP submits:

Theincrease in FOI requests, and particularly complex requests, has also had a significant
impact on the timeliness of progressing requests. The AFP endeavours to identify the need for
extensions of time or third party consultation in a timely manner. Any delay progressing these
actions has not been for the purpose of delaying access to documents, or because requests
from- members are being ignored or given low priority.

We note the- concern that the AFP does not seek extensions until late in the statutory
timeframe. However, there is no limit on when an agency may seek such an extension, as long
as it is within the 30 day period specified in the FOI Act. Nevertheless, we will endeavour to
meet the- preference to be contacted about extensions of time and the scoping of
requests as early as practicable.

In correspondence from the AFP to il addressing their complaint of 18 June 2018:

With respect to your concerns in relation to requests for extension, | note that apart from
requiring an extension request to be made within a 30 day time limit the Act does not prescribe
a time period for approaching the applicant. However, we note your preference to be
contacted as early as practicable in relation to extensions. We will endeavour to meet your
preferred timeframe in the future.

Discussion

In all five case studies, the statutory processing period had expired prior to the AFP providing
a decision in response to the requests.

In four case studies, the AFP requested an extension of time under s 15AA from the
applicant.'® The AFP did not request an extension of time under ss 15AB or 15AC in any of the
case studies.

The AFP does not dispute that it did not comply with the statutory processing period and it is
clear from the information before me that the AFP extended, or requested to extend, the

e S <) R =)

requested 30 days - agreed to 7 days).
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processing timeframe under ss 15(6) or 24AB within the final 2,° 7, and 8% days of the
processing period in relation to three requests.

The FOI Act requires that extensions to the decision notification period, with the exception of
requests under s 15AC, are undertaken within the statutory processing period.

In relation to the extension of the processing period under s 15AA, the FOI Guidelines
provides that:

Agencies and ministers are encouraged to build into their FOI process an early and quick
assessment of whether an extension of time may be required, to ensure that decisions are
made within the statutory processing period.?

In relation to the extension of the processing period under s 15(6), the FOI Guidelines provide
that ‘prompt and effective consultation with relevant parties involved in dealing with an FOI
access request is essential to good administration’* and that ‘in determining whether it
would be reasonably practicable to consult, the agency or minister should have regard to all
circumstances, including the time limits for processing the request®.

In relation to the extension of the processing period under s 24AB, the FOI Guidelines
provide:

Before commencing a formal request consultation process, agencies and ministers’ offices are
encouraged to discuss the request with the applicant. This is often a more efficient way of
obtaining further information from the applicant and helping them to refine a request that is
too large or vague. However, if the applicant cannot be contacted promptly, or the discussion
does not elicit information that allows relevant documents to be identified, the request
consultation process should be commenced.

Conclusions

The FOI Act requires that extensions to the decision notification period, with the exception of
requests under s 15AC, are undertaken within the statutory processing period. While this will
not be possible in all circumstances, the AFP should ensure that it considers whether an

N - ~ decision was due on 10 November 2017. On 8 November 2017, the AFP advised the
complainant that the processing period had been extended under s 15(6) of the FOI Act.

2 - / decision was due on 30 May 2017. On 23 May 2017 the AFP requested an extension of
time under s 15AA of the FOI Act. | I A decision was due on 2 December 2018. On 26
November 2018 the AFP extended the processing period by under s 15(6) of the FOI Act.

2 - / decision was due on 30 December 2017. On 22 January 2018 the AFP took steps to
revise the scope of the request by holding a teleconference. On 22 February 2018 the AFP issued a s
24AB consultation notice. At both stages the statutory processing period has expired.

2 FOI Guidelines [3.144].
2 FOI Guidelines [3.69]
%5 FOI Guidelines [3.76]
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extension to the processing period under 15AA, s 15(6) or 24AB is required at the earlier
stages of processing FOIl requests.

Investigation recommendations

In considering whether it is appropriate to make recommendations, | have considered the
AFP's efforts and steps to improve its compliance with the statutory processing timeframes

under the FOI Act:

1. The AFP has taken some steps to address the backlog of FOI requests in the period
since the lodgement of the FOI requests and the commencement of this investigation.

2. The AFP's advice on 14 July 2020 that it had implemented recommendations made by
the Information Commissioner in relation to a separate FOI complaint about non-
compliance with the statutory processing timeframes, which recommended the AFP

undertake the following activities:

a) Issue astatement issued to all staff highlighting the AFP’s obligations under
the FOI Act

b) Conduct general FOI training during the induction process for new employees
and refresher training for existing employees at least annually

¢) Build into the AFP’s FOI process an early assessment of whether an extension
of time and/or consultation with third parties may be required and advise the
FOl applicant as soon as practicable

d) Review and update its guidance material in line with the findings of the
investigation including:

i. Search and retrieval timeliness

Appropriate escalation points where delays occur

Keeping applicants updated on the progress of their requests where

delays are being experienced.

| have also considered the AFP's FOI quarterly and annual statistical returns, as provided by
the AFP to my office for the 2019-20 and 2020-21 financial years.

Financial year

Total FOI requests

Total FOIl requests

Compliance with the

received processed in time statutory processing period
2019-20 827 491 59%
2020-21 754 332 54%

As noted in the above table, the AFP’s statutory compliance diminished from 59% to 54%
between 2019-20 and 2020-21. These statistics, as provided by the AFP, indicate that the
AFP's compliance with the statutory processing period has not improved.
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To assist the AFP to improve its compliance with the statutory processing timeframes, |
make the following recommendations under s 88 of the FOI Act:

1. Self assessment of compliance

The AFP should develop and implement a compliance action plan and provide a
copy of that plan to the OAIC by 27 January 2022. The compliance action plan
should include an explanation and assessment of the reasons for non-compliance
with the statutory processing period for the 2019-20 and 2020-21 financial years and
proposals to improve compliance, including in relation to:

a) adequacy of resources

)
)

O

training

(g)

) operational improvements and
d)

proposals for how the AFP will comply with the statutory processing period
in relation to any backlog of outstanding FOI requests as well as new
requests.

2. Report of compliance

The AFP should provide an implementation report to the OAIC by 27 April 2022,
providing statistical evidence and analysis to demonstrate the effectiveness of the
implementation of the compliance action plan in recommendation 1 and whether
the reasons for non-compliance identified in the compliance action plan have been
rectified.

13
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Australian Government

Office of the Australian Information Commissioner

Notice on completion under s 86 of the FOI Act ([N I

- and the Department of Veterans’ Affairs

On 5 February 2019, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Veterans’ Affairs (the Department) in the performance of its functions and the
exercise of its powers under the FOI Act.

The complainant is [T

The complainant alleges that the Department failed to provide a decision on 3 of FOl requests
within the statutory timeframes set out in the FOI Act (Department references: ;
R - The FOI requests are also the subject of Information Commissioner reviews.

This Notice on Completion sets out the issues identified from the complainant’s allegations. The
allegations are assessed against the legislative framework and the FOI Guidelines,? to which
agencies and ministers must have regard in performing a function or exercising a power under the
FOI Act.

Background

On 14 September 2018 the complainant made 2 FOI requests to the Department (il and

)

Under s 15(5) of the FOI Act, the Department was required to provide decisions to the complainant
in respect of these requests by 14 October 2018. As 14 October 2018 was a Sunday, the Department
should have provided a decision by the following Monday 15 October 2018. 3

On 11 October 2018, the complainant made another FOI request to the Department (N -

Under s 15(5) of the FOI Act, the Department was required to provide a decision to the complainant
in respect of this request by 10 November 2018. As 10 November 2018 was a Saturday, the
Department should have provided a decision by the following Monday 12 November 2018.

For all 3 FOI requests, the Department was deemed to have refused the requests on the basis that
decisions were not provided to the complainant within the applicable statutory processing periods
(s 15AC).

1 0AIC refence numbers SN IENIEEIERNREEHEI Thesc |C reviews remain ongoing.

2 Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act (the FOI Guidelines).

3 Inits submissions of 10 September 2020, the Department notes that the decision was due by 14 October 2018.
As the 14 October 2018 was a Sunday, s 36(2) of the Acts Interpretation Act 1901 provides that a decision was
due on the following Monday being 15 October 2018.

1300 363992 T+61292849749 GPO Box 5218 Www.oaic.gov.au
enquiries@oaic.gov.au F+612 9284 9666 Sydney NSW 2001  ABN 85249230937
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On 5 February 2019, having not received decisions on the 3 FOI requests, the complainant lodged a
complaint with the OAIC under s 70 of the FOI Act and sought IC review of the 3 FOI requests under
s 54L of the FOI Act.

On 4 March 2019, the Department provided the complainant with a decision on all 3 requests.

On 20 July 2020, the OAIC notified the Department in accordance with s 75 of the FOI Act that it
would investigate the complaint and requested the Department’s submissions in response.
On 10 September 2020, the Department responded to the notice and request for information.

On 28 September 2020, the OAIC wrote to the complainant providing an outline of the
Department’s response to the complaint, which included an apology and information about the
improvements made since the FOI requests were processed. A response was requested from the
complainant by 12 October 2020. No response was received.

The key procedural events in this FOl complaint are set out in Attachment B.
During this investigation, | have had regard to:

e the complaint dated 5 February 2019
e the complainant’s further submissions (5 February and 3 March 2019)
e the Department’s submissions dated 5 April 2019 * and 10 September 2020 °.

Complainant’s allegations

The complainant alleges the Department failed to provide a decision on 3 FOI requests within
the statutory timeframes set out in the FOI Act and did not correspond with in relation to the
Department’s preliminary notice of a charge. The issues | have considered in this investigation are:

1. Whether the Department complied with the statutory processing timeframes when processing
the 3 requests.

2. Whether the Department provided a decision to the complainant regarding the charge notice
within 30 days, as required by s 29(6) of the FOI Act.

3. Whether the Department corresponded in a timely manner with the complainant in relation to
the charge notice issued in FOI request 24507.

Investigation results

Pursuant to s 87 of the FOI Act, the investigation results set out my opinions, conclusions and
suggestions arising from the investigation of this matter.

4 Department’s response to preliminary inquiries dated 5 April 2019.
5 Department’s response to s 75 Notice dated 10 September 2020.
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Legislative framework

The relevant provisions of the FOI Act and the FOI Guidelines regarding extensions of timeframes
and charge notices for FOI requests are set out in detail at Attachment C.

Department’s submissions
Discussion
Issue 1: Compliance with statutory timeframes

Statutory processing period
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

However, the FOI Act contains a number of provisions which allow for extension of the timeframes
in's 15: ss 15(6) (to consult individuals or businesses), 15(7) (to consult a foreign government), 15AA
(with the agreement of the applicant), 15AB (to process complex or voluminous requests) and 15AC
(when a decision has not been made within the statutory timeframe).

The Department advised that the complainant lodged 10 FOI requests (including the 3 that are the
subject of this FOI complaint) which broadly covered the same material. The Department was
required to consult with the complainant about the scope of the requests, given their volume and
complexity. Following consultation, the 10 requests were reduced to 6, however the complexity
and volume of the processing task remained significant. The Department regrets it did not meet
the processing timeframes and identified processing deficiencies about which it undertook to
provide guidance to staff.

Fol request ||l

FOI request [jjjlj was received by the Department on 14 September 2018 and acknowledged on
17 September 2018.

Pursuant to s 15(5)(b) of the FOI Act, the Department was due to provide a decision to the
complainant by 14 October 2018. As 14 October 2018 fell on a Sunday, the initial processing period
expired on Monday 15 October 2018. ¢

However, during the processing of FOI request |jjjJlij the statutory processing period was
extended under various provisions of the FOI Act. Following the application of those extension
provisions, the decision date was extended to 15 February 2019. ’

In its submissions of 10 September 2020, the Department notes that the decision was due by 14 October 2018. As
the 14 October 2018 was a Sunday, s 36(2) of the Acts Interpretation Act 1901 provides that a decision was due on
the following Monday being 15 October 2018.

In its submissions of 10 September 2020, the Department incorrectly calculates the new decision date to 13
February 2019.

3
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On 15 February 2019, the Department was deemed to have refused the request under s 15AC of the
FOI Act as it did not provide a decision to the complainant by the due date.

On 4 March 2019 the Department provided the complainant with its substantive decision in
relation to FOI request 24507.

Fol request ||l

FOI request- was received by the Department on 14 September 2018 and acknowledged on
17 September 2018.

Pursuant to s 15(5)(b) of the FOI Act, the Department was due to provide a decision to the
complainant by 14 October 2018. As 14 October 2018 fell on a Sunday, the initial processing period
expired on Monday 15 October 2018.

However, during the processing of FOI request 24508, the statutory processing period was
extended under various provisions of the FOI Act. Following the application of those extension
provisions, the decision date was extended to 2 February 2019. As 2 February 2019 fellon a
Saturday, the Department was required to provide a decision on Monday 4 February 2019.

On 4 February 2019 the Department was deemed to have refused the request under s 15AC of the
FOI Act as it did not provide a decision to the complainant by the due date.

On 4 March 2019 the Department provided the complainant with its substantive decision in
relation to FOI request ||l

Fol request ||l

FOI request |jjjiljwas received by the Department on 11 October 2018 and acknowledged on
15 October 2018.

Pursuant to s 15(5)(b) of the FOI Act, the Department was due to provide a decision to the
complainant by 10 November 2018. As 10 November 2018 fell on a Saturday, the initial processing
period expired on Monday 12 November 2018.

During the processing of FOI req uest-, the statutory processing period was extended under
various provisions of the FOI Act. Following the application of those extension provisions, the
decision date was extended to 2 February 2019. As 2 February 2018 fell on a Saturday, the
Department was required to provide a decision on Monday 4 February 2019.

On 4 February 2019 the Department was deemed to have refused the request under s 15AC of the
FOI Act as it did not provide a decision to the complainant by the due date.

On 4 March 2019 the Department provided the complainant with its substantive decision in
relation to FOI request |l

4
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Conclusion

The Department did not comply with the statutory timeframes when processing 3 FOI requests

s 22(1)(a)(il) irrelevant material |

Issue 2: Compliance with s 29(6) of the FOI Act

On 16 January 2019, the Department issued a preliminary assessment of charge notice under
529 of the FOI Act for FOI request |l

On the same day, the complainant contacted the Department under s 29(4) of the FOI Act,
disputing the assessment of a charge.

Under s 29(6) of the FOI Act, on receiving notice of the complainant’s contention of the charge, the
Department was required to provide the complainant with a decision on the amount of charge
payable within 30 days, that is by 15 February 2019. The Department did not do so until it provided
the decision on the request to the complainant on 4 March 2019.

Furthermore, by not providing the decision to the complainant within the 30-day period, the
Department was taken to have made a decision to impose the charge specified in the notice

(s 29(7) of the FOI Act). In this case, however, the Department waived the charge in its decision on
4 March 2019.

In its submission of 10 September 2020, the Department acknowledged that:

...the preferable approach would have been to issue a separate charges decision and to have done
so by 15 February 2019, or if the charge was to be waived, to have ensured that the access decision
noted the waiver and that it was issued within that 30 day period.®

Conclusion

The Department did not comply with s 29(6) of the FOI Act. Subsection 29(6) requires agencies to
take all reasonable steps to notify the applicant of a decision regarding the amount of a charge
payable following a contention that the charge has been wrongly assessed, should be reduced or
not imposed within 30 days. There is nothing before me to suggest that the Department took those
reasonable steps in this case.

Issue 3: Communication

The complainant alleged that the Department did not correspond with them in a timely manner
about the charge notice issued in FOI request ||l

On 16 January 2019 the Department issued a preliminary notice of a charge to the complainant for
request | llf ° The complainant responded the same day raising concerns that the notice was
incorrectly assessed. The complainant asked the Department to recalculate the charges and

8 Department’s response to s 75 Notice dated 10 September 2020, page 8.
9 Charge Notice 16 January 2019.
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reissue the notice to.. 1 The complainant followed up with the Department by email on
5 February and 3 March 2019. The complainant did not receive a response from the Department to
that correspondence.

The Department submitted that, prior to the 16 January 2019 correspondence, it engaged with the
complainantin a timely way in relation to the FOI requests. However the Department
acknowledged that it had not responded to the complainant’s correspondence of 16 January,

5 February and 3 March 2019 regarding the charges notice.

On 5 February 2019 and 3 March 2019, |l contacted the Department noting that a response
had not been provided to-regarding the charges notice. The OAIC was copied into the
correspondence. The Department did not effectively engage with ||l after receipt of those
emails. !

The Department also accepted that it could have been clearer in its explanation of the effect of the
charges notice on the processing period. 2

Conclusion

As discussed above, the FOI Act provides that, in circumstances where an applicant contests a
charge notice in accordance with s 29(1)(f), it is required to take all reasonable steps to provide a
notification of the decision on the amount of the charge payable within 30 days of the day the
applicant contested the charge. The complainant responded to the notice on 16 January,

5 February and 3 March 2019. The Department was required to respond and provide the
complainant with a decision within 30 days, that is by 15 February 2019. The Department did not
do so until it provided the decision to the complainant on 4 March 2019.

Department FOI resources - FOI processing manual

During the course of this investigation, the Department advised the OAIC that it does not currently
have an FOI processing manual. Instead, the Department submitted that it has a PowerPoint
presentation which it utilises in a series of training sessions with the Department’s National
Information Access Processing Team and advised the OAIC of the steps it has taken or proposes to
take to improve its FOI processes.*

In relation to why the Department does not have a manual, the Department advised:

The Department does not have its own FOI Manual. Staff are encouraged to refer to the OAIC’s very
comprehensive FOI Guidelines and resource materials that are made available on the OAIC’s website.
Those resources address the matters referred to in question 2 above.

As a small agency with limited resourcing, the time and staff effort to produce and maintain a dedicated
FOI Manual is a significant impost. While we have been working toward developing our own FOI Manual
and training materials, we have to undertake this task progressively while ensuring we maintain our
information access operations.

10 Complainant email to Department 16 January 2019.

" Department s 75 response dated 10 September 2020 page 8.
2 Department s 75 response dated 10 September 2020, page 9.
13 Department submissions 10 September 2020, pages 3-4.
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Although | have found above that the Department did not comply with the statutory processing
timeframe when processing the complainant’s FOI requests, | acknowledge the context in which
the delays occurred. However, | am concerned that an agency which receives a significant number
of FOI requests each year'* does not have an FOI processing manual which can assist staff to meet
statutory processing requirements associated with FOI requests.

Under s 87(b) of the FOI Act, | am of the opinion that an FOI processing manual will assist
Departmental officers to meet their obligations under the FOI Act.

Recommendations

In considering whether to make any recommendations which | believe the Department ought to
implement, | have considered the Department’s submissions in relation to its current FOI
processes and resources and the steps it has taken or proposes to take to improve both.

Pursuant to s 88 of the FOI Act, | make the following recommendation to the Department that |
believe the Department ought to implement by 22 December 2021:

1. That the Department develops and makes available to staff an operational manual for
processing FOI requests® that should include, at a minimum, the steps that will be taken to
ensure compliance with statutory processing requirements, including in relation to:

a. meeting processing timeframes under the FOI Act

b. the steps to be taken when notifying an applicant of the imposition of a charge,
including the obligation to provide a decision in accordance with s 29(6).

Consistent with the requirements of the Information Publication Scheme, the operational manual
should be made publicly available by the Department on its website.

14 An OAIC analysis of FOI data received from the Department as part of its reporting requirements identified that
between 2018-2021, the Department received on average 440 FOI requests each financial year.

15 Assistance in preparing this material is available through the OAIC’s website. The OAIC’s recently released FOI
Essentials toolkit, which contains information that is also available in the FOI Guidelines but in a short form user friendly
package, may be of assistance.

.
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ATTACHMENTA

Notice on completion under s 86 of the FOI Act (N

_ and the Department of Home Affairs

On 11 April 2019, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant is

The complainant alleges the Department failed to provide a decision on-FOI request of
21 December 2018 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) (NN -

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines? which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 21 December 2018, the complainant made the FOI request to the Department

Under s 15(5) of the FOI Act, the Department was required to provide a decision to the
complainant by 20 January 2019.

On 15 January 2019, the Department requested that the complainant clarify the scope of the
request and sought the complainant’s agreement to a 30-day extension of time under s 15AA
of the FOI Act. The complainant declined the extension of time.

On 20 January 2019, the Department was deemed to have refused access pursuant to
s 15AC of the FOI Act.

1 _was finalised on 28 June 2019 under s 54W

2 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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On 11 April 2019, the complainant sought IC review of the deemed access refusal
decision and lodged an FOI complaint under s 70 of the FOI Act about the Department’s
non-compliance with the statutory processing period.

On 23 April 2019, the Department provided a substantive decision to the complainant.

On 23 April 2021, the OAIC notified the Department that it would investigate the complaint
and requested the Department’s response to the complaint.

On 3 June 2021, the Department provided a response to the notice and request for
information under s 75 of the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.
Investigation results
Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and

conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on-FOI request of 21
December 2018 within the statutory timeframes set out in the FOI Act.

Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the

2
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request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken
to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either asingle
extension or a
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

request from agency or
minister

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

e thetime that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB (8))
e thetime elapsing between an applicant being notified that a charge is payable and
e either the applicant paying the charge (or a deposit on account of the charge) or the
e agency varying the decision that a charge is payable (s 31).

3
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Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to complaint
Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:

e the Department did seek an extension of time under s 15AA of the FOI Act, but this was
declined by the complainant. The Department did not seek extensions of time under
either ss 15AB, 15AC or 54D of the FOI Act, and

e the statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests, and the measures it is taking to address those factors (Attachment
B).

On 3 August 2021° (Attachment C) and 14 September 2021* (Attachment D),’ the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of

3 Email from the Department of Home Affairs to the OAIC on 3 August 2021
4 Email from the Department of Home Affairs to the OAIC on 14 September 2021

5 The Department provided its response of 14 September 2021 (Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

This recommendation is well advanced. In line with the scope of the Cll, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

The internal audit scheduled for late 2021 or early 2022 will focus on the CllI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cll
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report but may make general observations on FOI processing by the Department as a
whole.

Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

6
Page 161 of 353



FOIREQZ22/00008

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 21 December 2018. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 20 January 2019, but did not
do so until 23 April 2019.

The Department sought the complainant’s agreement to a 30-day extension of time under
s 15AA of the FOI Act, but this was declined by the complainant.

The Department did not seek extensions of time under either ss 15AB, 15AC or 54D of the FOI
Act, and the statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request

B - o

e The Department was required to provide a decision to the complainant by 20
January 2019, but did not do so until 23 April 2019.

e The Department sought the complainant’s agreement to a 30-day extension of time
under s 15AA of the FOI Act, but the complainant did not agree to provide the
extension of time.

e The Department did not seek extensions of time under ss 15AB, 15AC or 54D of the
FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e The statutory timeframe was not affected by a request consultation process under
s 24AB(8) or by the time elapsing between an applicant being notified that a charge is
payable and either the applicant paying the charge (or a deposit on account of the
charge) or the agency varying the decision that a charge is payable under s 31 of the
FOI Act.

.
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Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.
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When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

6 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Notice on completion under s 86 of the FOI Act ||| )

_ and the Department of Home Affairs

On 16 July 2019, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant is -

The complainant alleges the Department failed to provide a decision on. FOIl request of
5 June 2019 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) (NG

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines? which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 5 June 2019, the complainant made the FOI request to the Department
Under s 15(5) of the FOI Act, the Department was required to provide a decision to the
complainant by 5 July 20193,

On 7 June 2019, the Department sought to clarify the scope of the request with the
complainant. The complainant objected to the suggested revised scope.

On 6 July 2019, the Department was deemed to have refused access pursuant to s 15AC of
the FOI Act.

1 _finalised on 23 October 2019 under s 54R

2 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.

3 The Department’s submissions of 3 June 2021 record the decision due date as 7 July 2021.
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On 16 July 2019, the complainant sought IC review of the deemed access refusal decision
and lodged an FOI complaint under s 70 of the FOI Act about the Department’s
non-compliance with the statutory processing period.

On 31 July 2019, the Department provided a substantive decision to the complainant.

On 31 July 2019, the OAIC conducted preliminary inquiries with the Department. On
19 August 2019, the Department provided a response to the preliminary inquiries.

On 23 April 2021, the OAIC commenced an investigation into this complaint.

On 3 June 2021, the Department provided a response to the notice and request for
information under s 75 of the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOI complaint are set out in Annexure A to this Notice.

Investigation results

Pursuant to s 87 of the FOI Act, the investigation results set out the matters that | have
investigated and my opinion and conclusion on how the Department processed the
complainant’s FOI request. | have considered all the material provided by the Department
and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on. FOI request of
5 June 2019 within the statutory timeframes set out in the FOI Act.

Legislative framework

The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).
The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the

statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

2
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The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken

to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either a single
extension ora
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

request from agency or
minister

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

3
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The statutory processing period does not include:

e the time that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB(8))

e thetime elapsing between an applicant being notified that a charge is payable and
— either the applicant paying the charge (or a deposit on account of the charge) or the

— agency varying the decision that a charge is payable (s 31).
Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to complaint
Response to Preliminary Inquiries dated 19 August 2019

In response to preliminary inquiries dated 19 August 2019, the Department acknowledged a
delay in processing the FOI request. The Department advised that the delay was not
intentional, and was solely due to the large number of requests received by the Department
at that time.

Response to the Notice of investigation under s 75 of the FOI Act
On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:

e the Department did not seek extensions of time under either ss 15AB, 15AC or 54D of the
FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act, and

e the Department relied on its preliminary inquiries response.
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The Department also provided submissions in relation to the general grounds for delay in

processing FOI requests, and the measures it is taking to address those factors (Attachment
B).

On 3 August 2021 (Attachment C) and 14 September 2021° (Attachment D),° the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOIl requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

e This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

e OurInformation Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

e This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

e Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

e This recommendation is well advanced. In line with the scope of the Cll, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

Email from the Department of Home Affairs to the OAIC on 3 August 2021
Email from the Department of Home Affairs to the OAIC on 14 September 2021

The Department provided its response of 14 September 2021 (Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

The internal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the ClI
report but may make general observations on FOI processing by the Department as a
whole.

Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,

such as:

pro-actively publishing a wider range of commonly requested statistics

business process reforms and administrative release of documents to reduce demand for
personal FOI requests

robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

a successful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
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21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 5 June 2019. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 5 July 2019, but did not do
so until 31 July 2019.

It was open to the Department to seek extensions of time under either ss 15AA, 15AB, 15AC or
54D of the FOI Act, but it did not do so. The statutory processing period was not extended for
the purpose of conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.
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Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request

I - o

e The Department was required to provide a decision to the complainant by 5 July
2019 but did not do so until 31 July 2019.

e The Department did not seek extensions of time under ss 15AA, 15AB, 15AC or 54D of
the FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e The statutory timeframe was not affected by a request consultation process under s
24AB (8) or by the time elapsing between an applicant being notified that a charge is
payable and either the applicant paying the charge (or a deposit on account of the
charge) or the agency varying the decision that a charge is payable under s 31 of the
FOI Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022
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b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.’

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

7 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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DOCUMENT 17
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act (N

_ and the Department of Home Affairs

On 29 July 2019, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant is T -

The complainant alleges the Department did not comply with the statutory timeframes
set out in the FOI Act when processing. FOI request of 21 November 2018.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) (i NEEGN)-

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines? which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background
On 21 November 2018, the complainant lodged the FOI request with the Department
G - Under s 15(5) of the FOI Act, the Department was required to provide a

decision to the complainant by 21 December 2018.

On 21 December 2018, the Department was deemed to have refused access pursuant to s 15AC
of the FOI Act.

On 4 January 2019, the Department released tranche 1 of the documents.

On 6 March 2019, the Department released tranche 2 of the documents.

R
2 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.

1300 363992 T+61292849749 GPO Box 5218 Www.oaic.gov.au
enquiries@oaic.gov.au F+612 9284 9666 Sydney NSW 2001  ABN 85249230937
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On 12 April 2019, the Department released tranche 3 of the documents.

On 29 July 2019, the complainant sought IC review of the deemed access refusal decision and
lodged a complaint under s 70 of the FOI Act about the Department’s non-compliance with the
statutory processing period.

On 30 July 2019, the Department provided the final tranche of the substantive decision to the
complainant.

On 22 August 2019, the OAIC conducted preliminary inquiries with the Department. On 7
November 2019, the Department provided responses to the preliminary inquiries.

On 23 April 2021, the OAIC commenced an investigation into this complaint. On 3 June 2021,
the Department provided a response to the notice and request for information under s 75 of

the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.
Investigation results
Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and

conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges that the Department did not comply with the statutory timeframes
setoutin the FOI Act when processing- FOI request of 21 November 2018.

Legislative framework

The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).
The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the

statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).
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The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken to
have received a request that meets the formal requirements of s s15(2), (2A). An agency should
act promptly to assist an applicant whose request does not meet the formal requirements in

keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either a single
extension ora
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

request from agency or
minister

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

e thetime that an agency may take in a request consultation process to decide if a practical

refusal exists (s 24AB (8))
e the time elapsing between an applicant being notified that a charge is payable and
e either the applicant paying the charge (or a deposit on account of the charge) or the
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e agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the agency
or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision is
made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to complaint
Response to Preliminary Inquiries dated 7 November 2019

On 7 November 2019, the Department provided submissions to the OAIC in response to
preliminary inquiries. The Department acknowledged a delay in the processing of the request
and advised that:

e The delay in processing was due to staff leave. The decision maker did not gain access to
the documents until early January 2019.

e The FOI Section experienced an increase of volume of requests and a decrease in available
staff (including due to the Christmas/New Year period) during this time. These factors
resulted in the request being allocated to the FOI Reviews team for decision, despite its
status as a primary decision case.

e During the assessment and consultation period as part of the decision-making processes
for stages 3 and 4 of the request, the team was also responding to a significant internal and
external review caseload and other FOI responsibilities (including coordinating FOI training
sessions for the Department).

e The Department’s decision to release the documents as a series of staged releases resulted
from the volume of the request (700 pages in total) and the complexity of the documents,
particularly those assessed in Stage 4 of the decision. The decision to release documents in
this manner also reflects the Department’s commitment to ensure the complainant was
given access to as many documents as possible as soon as they were available for release,
rather than the more delayed response that would have resulted from releasing all of the
documents in a single decision.
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The documents assessed in stage 4 of the decision - the stage of the decision which
occupied the most time - contained sensitive information about the Department’s
engagement with officials of other countries, details of negotiations between the
governments of Australia and the other countries and information about the development
and consideration of relevant policies. The documents also contained the names and
contact details of a large number of officers from a range of Australian and international
agencies. Each name was researched to determine whether it should be redacted on the
basis of an exemption or of irrelevance to the scope of the request.

The complexity of the documents assessed in Stage 4 also meant that these documents
required assessment and marking up for with redactions twice: firstly to provide a copy to
the two officers with whom the decision maker consulted, and secondly, to incorporate the
changes proposed by the two officers and prepare the documents for decision.

The Department acknowledges the comments of the complainant that it should have
communicated more effectively with. about the delay. The Department notes, however,
that it responded to all communications from the complainant about the delay, including
by issuing further stages of the decision to..

Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:

the Department did not seek extensions of time under either ss 15AB, 15AC or 54D of the
FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act, and

the Department relied on its submissions to preliminary inquiries provided on 7 November
2019.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests, and the measures it is taking to address those factors Attachment
B).

On 3 August 20213 (Attachment C) and 14 September 2021* (Attachment D),’ the Department
provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of FOI

Email from the Department of Home Affairs to the OAIC on 3 August 2021
Email from the Department of Home Affairs to the OAIC on 14 September 2021

The Department provided its response of 14 September 2021 (Attachment D) in response to my request of
3 September 2021 for further information on the steps it has taken or is taking to extend the Cll
recommendations to its processing of FOI requests for personal information.

5
Page 178 of 353



FOIREQZ22/00008

requests for non-personal information, to its processes and procedures for processing FOI
requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

e This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

e Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

e This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin work
on a Procedural Instruction directed at personal FOI requests, noting that the majority of the
processes set out in the new Pl apply equally to personal FOI requests.

e Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion date
is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

e This recommendation is well advanced. In line with the scope of the Cll, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the Procedural
Instruction for personal FOI requests.

e carlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

e AGS training (decision maker and exemptions) is available for all staff who require a more in-
depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session has
generated a lot of interest and we will run another two sessions in November 2021.

4. Recommendation 4: Audit
e Theinternal audit scheduled for late 2021 or early 2022 will focus on the ClI’s

recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.
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e Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cl|
report but may make general observations on FOI processing by the Department as a whole.

Department’s submissions regarding its processing of FOI requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more broadly,
the Department is considering options to facilitate the processing of FOI requests, such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time toward
processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding the
general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which do
not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on when
and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload,;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised more
cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures program.
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The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes for
non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of the
oldest non-personal request with no on-hand request older than 90 days. This was achieved

on the back of a further increase in the total number of non-personal requests in 2020-21; up
almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its reforms
and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process improvements
in the personal space will require similar decisions and trade-offs, noting the personal caseload
isa much larger program and has particular complexities in relation to identity resolution and
integrity.

Discussion

The FOI request was made on 21 November 2018. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 21 December 2018. Instead,
the Department provided its decision in four tranches between 4 January and 30 July 2019.

The Department submits the delay was due to it being short staffed and experiencing a heavy
workload. It released the decision in tranches to provide the complainant with documents as
soon as they became available.

It was open to the Department to seek extensions of time under either ss 15AA, 15AB, 15AC or
54D of the FOI Act, but it did not do so. The statutory processing period was not extended for
the purpose of conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request FA
18/11/01139, in that:

e The Department was required to provide a decision to the complainant by 21
December 2018, but did not do so until the first tranche release on 4 January 2019, and
thereafter through to the final tranche release on 30 July 2019.

e The Department did not seek extensions of time under ss 15AB, 15AC or 54D of the FOI
Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e The statutory timeframe was not affected by a request consultation process under s
24AB (8) or by the time elapsing between an applicant being notified that a charge is
payable and either the applicant paying the charge (or a deposit on account of the
charge) or the agency varying the decision that a charge is payable under s 31 of the
FOI Act.
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Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account of
the improvements through implementing recommendation 1) and provide an action plan to
meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1,2 and 3 have been implemented
and operationalised and whether those actions have been sufficient to address the issues
identified in these complaints. The audit is to be undertaken by either the Department’s
internal auditors or by an external auditor, as determined by the Department. A copy of the
audit report should be provided to the OAIC.
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When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

6 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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DOCUMENT 18
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Australian Government

Office of the Australian Information Commissioner

Notice on completion under s 86 of the FOI Act ([} ) - I
I -d Department of Defence

On 22 August 2019, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Defence (the Department) in its performance of its functions and exercise of
its powers under the FOI Act.

The FOI complainant is [T

The complainant raised allegations relating to the Department’s processes for handling
requests for access to documents under the FOI Act, in particular regarding the

Department’s consultation process during the processing of i FO! request GGG

In reaching my conclusions in this investigation, | have relied upon the submissions provided
by the Department and the complainant.?

This notice on completion sets out the relevant:

e background to the FOI Complaint

e issues and legislative framework

e submissions from the parties

e conclusions and recommendations.

Background

A detailed background of the processing of FOI request ||| can be found at
Appendix A.

Investigation conclusions

Pursuant to s 87 of the FOI Act, the investigation conclusions will set out my opinions and
conclusions about the matters raised in this complaint.

l_
2_
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| have considered all the material put forward by the Department and the complainant in
this matter.

Issue: The Department’s consultation process during the processing
of I
Allegation

The complainant alleges that the Department did not consult with -on material which fell

within the scope of [ *hich contained i personal information.

Legislative framework

Section 27A provides for consultation with third parties where the documents contain
personal information and the third party may reasonably object to the release of the
information:

(1) This section applies if:

(a) arequestis made to an agency or Minister for access to
a document containing personal information about a person (including a person
who has died); and

(b) it appears to the agency or Minister that the person or the person's legal personal
representative (the person concerned) might reasonably wish to make a contention
(the exemption contention) that:

(i) the document is conditionally exempt under section 47F; and

(i) access to the document would, on balance, be contrary to the public interest
for the purposes of subsection 11A(5).

Note:  Access must generally be given to a conditionally
exempt document unless it would be contrary to the public interest (see
section 11A).

(2) In determining, for the purposes of paragraph (1)(b), whether the person concerned might
reasonably wish to make an exemption contention because of personal information in
a document, the agency or Minister must have regard to the following matters:

(a) the extent to which the information is well known;

(b) whether the person to whom the information relates is known to be (or to have
been) associated with the matters dealt with in the information;

(c) the availability of the information from publicly accessible sources;
(d) any other matters that the agency or Minister considers relevant.
Opportunity to make submissions

(3) The agency or Minister must not decide to give the applicant access to
the document unless:

2
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(a) the person concerned is given a reasonable opportunity to make submissions in
support of the exemption contention; and

(b) the agency or the Minister has regard to any submissions so made.

(4) However, subsection (3) only applies if it is reasonably practicable for the agency or
Minister to give the person concerned a reasonable opportunity to make submissions in
support of the exemption contention, having regard to all the circumstances (including
the application of subsections 15(5) and (6) (time limits for processing requests)).

The FOI Guidelines, issued under s 93A which require Australian Government ministers and
agencies to have regard to, explain that the FOI Act also specifically recognises the right of
third parties to be consulted about release of documents that affect their interests in certain
circumstances.?

The FOI Guidelines also explain:

The consultation requirements in relation to documents that are business documents (s 27) or
documents affecting personal privacy (s 27A) only require an agency or minister to undertake
consultations if it is reasonably practicable to give that person a reasonable opportunity to
make submissions in support of the exemption contention (ss 27(5) and 27A(4)). In determining
whether it would be reasonably practicable to consult, the agency or minister should have
regard to all circumstances, including the time limits for processing the request.*

There must be some rational basis which the agency or Minister can discern, based on the face
of the document or from anything else actually known to the decision-maker, indicating that
disclosure of the document would, or could be expected to, unreasonably affect the person
adversely in relation to his or her personal information, lawful business or professional affairs.
The mere appearance of a person’s name in the document, in the absence of anything more,
may not be sufficient for it to be apparent that a person might reasonably wish to make an
exemption contention.’

The FOI Guidelines further explain:

Where a document includes personal information relating to a person who is not the applicant,
an agency or minister should give that individual (the third party) a reasonable opportunity to
make a submission that the document should be exempt from disclosure before making a
decision to give access (s 27A). If the third party is deceased, their legal representative should
be given this opportunity.

Such consultation should occur where:

(a) itis reasonably practicable. This will depend on all the circumstances including the
time limits for processing the request (s 27A(4)). For example, it may not be reasonably
practicable if the agency cannot locate the third party in a timely and effective way.

3 FOI Guidelines [3.20].
4 FOI Guidelines [3.76] (footnotes omitted).
5 FOI Guidelines [3.77] (footnotes omitted).
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(b) it appears to the agency or minister that the third party might reasonably wish to make
a submission that the document should be exempt from disclosure having regard to:

e the extent to which the information is well known

e whether the person to whom the information relates is known to be (or to have
been) associated with the matters dealt with in the information

e whether the information is publicly available, and
e any other relevant matters (s 27A(2)).
Agencies and ministers should generally start from the position that a third party might

reasonably wish to make a submission. This is because the third party may bring to the agency
or minister’s attention sensitivities that may not have been otherwise apparent.®

Department’s submissions

During the course of this investigation the Department advised that it wished to rely on

submissions made S EEIENICDINEENERMRERERE] . o2ted 30 January 2018 and 20

June 2018.

The Department’s submissions essentially asserted that,
at the time of assessing the documents that fell within the scope of the request, the decision
maker considered whether the complainant would reasonably wish to make an objection:

In relation to the serials that the complainant was not consulted on, the Department
submitted:

6 FOI Guidelines [6.161 - 6.163] (foot notes omitted).
" Department’s submissions dated 20/6/2018.
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Complainant’s submissions

During the course of the privacy complaint and this FOI investigation, the complainant
maintained that the Department did not consult with Jfjon documents that contained jJjij
personal information.

The complainant also submits:

The complainant further submits that after consultation the decision maker took.
objections into account when refusing access to particular material and provided
submissions on the effect the disclosure:

8 Department’s submissions dated 20/6/2018.
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Discussions between the FOI complainant and the FOI decision maker

During the course of this investigation the complainant provided contemporaneous notes
which the complainant asserts recorded discussions with the FOI contact officer and
decision maker of ||} The complainant submits that these conversations
occurred on 21 September 2016 and 10 January 2017. The complainant’s submissions
essentially asserted that:

e inadiaryentry dated 10 January 2017, the complainant notes that- recalled the
decision maker had previously advised the complainant that the process had
become ‘messy’

e there had been ‘pressure’ put on the decision maker by the [T
B curing the processing of [N 2"

e due process was not followed.

The complainant’s assertions and notes were provided to the Department. The Department
advised that the decision maker’s recollection of events differed to that of the complainants.
In particular, the decision maker did not recall advising the complainant that the request
had become ‘messy’. The Department submits:

In relation to whether due process was followed during the processing of ||| | N the
Department submits:

[The decision maker] strongly disagrees with this assertion. By the time of this FOI Request,
[the decision maker] had managed a significant number of Jjii] FOI Requests and [jfjbelieves
. was proficient and diligent in managing the requests.

Consultation process during the processing of |GG

During the processing of ||| I the decision maker contacted the complainant and
advised:
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The Department’s consultation notice dated 17 February 2016 stated:

The decision maker has identified the enclosed documents as relating to the request. | am
contacting you because the decision maker considers that the documents contain personal
information about you and that you may object to their release.

The areas in the attached document that are covered by a box represent material the decision
maker does not intend to release to the applicant, or over which you are not being consulted
(such as other people's information or information irrelevant to the request).

Under section 27A of the FOI Act you are only invited to comment on the release of your
personal information, which means information that could be used to identify you and says
something about you. Any information in the attachment that does not relate to you has been
left in for context only. Defence will consult with other parties whose personal information
appears in the documents where appropriate.

So that the department can give full consideration to this request, | seek your comments on
whether you consider that disclosure of any of the enclosed document would involve an
unreasonable disclosure of your personal information and would be contrary to the public
interest. If you believe that the decision maker should consider the deletion of more of your
personal information, you are invited to forward a copy of the documents in your preferred
form. Don’t forget to provide your reasons, as this will assist the decision maker in deciding
whether to remove the material. It should be noted that merely stating that the material is
your personal information would not be sufficient in convincing the decision maker to remove
the material.

Should the decision maker decide not to accept your objections, in full or in part, you will be
provided with your rights for review of the decision. Please note that no documents will be
disclosed to the applicant, until your such time that you either exhaust your review rights, or it
becomes apparent that you do not propose to exercise your right to seek review of the
decision.’®

9 Email from decision maker to complainant dated 29 January 2016 at 9:52am contained in complainant’s
submissions to the OAIC of 12 September 2019.

10 See Appendix B.
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The consultation notice also included a ‘FOI Factsheet - consultation under section 27A
(personal information) of the FOI Act.’** Attached to the consultation notice was a copy of
documents 7 and 9.

Discussion

As discussed above, s 27A of the FOI Act provides for consultation with third parties where
the documents contain personal information and the third party may reasonably object to
the release of the information.

The Department’s ‘Defence ADM - Manual - Guidance for FOI Decision Maker Guide - June
2014°** provides:

PERSONAL INFORMATION

6.66 Where a document contains personal information about a person (including a deceased
person), the accredited decision maker must consult the person (or, if the person is deceased,
the legal representative of that person) if:

e itisreasonably practicable to do so;

e itappearsthatthe person (or the representative) might reasonably wish to contend
that the document is conditionally exempt from disclosure under section 47F
(personal privacy); and

e itappearsthatthe person (or the representative) might reasonably wish to contend
that access to the document would, on balance, be contrary to the public interest for
the purpose of section 11A(5).

6.67 Although section 27A enables decision makers to exercise some discretion as to whether
they consult the person or their representative, it is strongly preferable that this be done,
except in the clearest of cases (where it is not possible to consult).

| understand that the Department relies on the reference to the Guidelines® that unless
special circumstances exist it would generally not be unreasonable to provide access to
public servant’s information which relate to their usual duties and responsibilities.

However, given that a consultation had taken place with the complainant over two
documents, | am satisfied that in these circumstances it would not have been unreasonable
for the Department to have consulted at the same time on the further documents.

| have given further weight to the consideration that the complainant raised objections to
the material that- was consulted on and it would be reasonable for the decision maker to

11 See Appendix B.

12 The Department in its submissions of 6 December 2019 advise that the manual was updated in February
2018. The wording of paras [6.66] and [6.67] remain the same.

13 FOI Guidelines [6.153].
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have turned their mind to the likelihood that the complainant may also raise objections to
the other information that the complainant was not consulted on.

| note that the Department in its submissions have not provided any explanation as to why
the Department, once notified by the complainant that- had objected to parts of the
information, did not consider further whether to conduct consultation on the remaining
documents.

Conclusions

There is an obligation to consider whether a person might reasonably wish to make a
contention that a document is conditionally exempt under s 47F of the FOI Act (s 27A(1)(b)).

The Department’s FOl manual at paras [6.66] and [6.67] sets out the procedure for
conducting consultations with third parties. The Department did not consult with the
complainant where it was ‘possible to consult’ and ‘reasonably practicable’ to do so.

There is no information before me which suggests that it would have been unreasonable for
the Department to consult with the complainant on all of the document which fell within the
scope of the FOI request.

Recommendation on how the Department can improve its processes

The purpose of my recommendation, as set out below, is to conclude the complaint
investigation and ensure the Department meets its obligations under the FOI Act, including
that the Department’s current and future processes and practices are consistent with the
objects of the FOI Act.

Pursuant to s 88 of the FOI Act, | have set out the following recommendation, being a formal
recommendation to the Department that | believe the Department ought to implement
within 4 weeks of this Notice:

1. lIssue a statement to staff engaged in processing FOI requests highlighting the
Department’s obligations under the FOI Act to consider whether a person might
reasonably wish to make a contention that a document is conditionally exempt
under s 47F of the FOI Act (s 27A(1)(b)). The statement should highlight the
importance of following the Department’s processes and procedures when
processing and making decisions on FOI requests particularly where third party
information is contained within documents that fall within the scope an FOI request.

9
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act ([N

_ and the Department of Home Affairs

On 16 August 2019, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant is |GG

The complainant alleges the Department failed to provide a decision on.FOI request of
17 May 2019* within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) ([N -

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines® which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 16 and 17 May 2019, the complainant made the FOI request to the Department
The request made on 17 May 2019 was agreed to by the complainant and
the Department to be the correct request.

Under s 15(5) of the FOI Act, the Department was required to provide a decision to the
complainant by 16 June 2019.

On 16 July 2019, the Department was deemed to have refused access pursuant to s 15AC of
the FOI Act. This followed an extension to the statutory processing period for third party
consultation under ss 27AB and 27 of the FOI Act.

On 31 July 2019, the complainant sought IC review of the deemed access refusal decision.

1 The Department’s response to s 75 Notice also notes that a duplicate request was also received.

]

3 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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On 14 August 2019, the complainant lodged a complaint under s 70 of the FOI Act about the
Department’s non-compliance with the statutory processing period.

On 19 August 2019, the Department provided a substantive decision to the complainant.

On 10 September 2019, the OAIC conducted preliminary inquiries with the Department. On 1
October 2019, the Department provided a response to the preliminary inquiries.

On 23 April 2021, the OAIC commenced an investigation into this complaint. On 3 June 2021,
the Department provided a response to the notice and request for information under s 75 of

the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.
Investigation results
Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and

conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods
Complainant’s allegation

The complainant alleges the Department failed to provide a decision on. FOl request of 17
May 2019 within the statutory timeframes set out in the FOI Act.*

Legislative framework

The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).
The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if

consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the

* The complainant also contested:
e the Department’s access refusal decision, and

e whether reasonable steps were taken by the Department to locate documents within the scope of the
request.

The complainant subsequently withdrew these allegations as the issues will be addressed in the related IC

review application (OAIC ref no [N
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statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken

to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either a single
extension ora
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

request from agency or
minister

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

3
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The statutory processing period does not include:

e the time that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB (8))

e the time elapsing between an applicant being notified that a charge is payable and

e either the applicant paying the charge (or a deposit on account of the charge) or the

e agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to complaint
Response to Preliminary Inquiries dated 1 October 2019

The Department provided a chronology of the request, and advised that:

e On 12 June 2019, the Department notified the complainant that it was undertaking third
party consultations because the document sought contained the personal information of
a third party. The complainant was advised that this extended the decision date by 30
days (to 16 July 2019). The Department asked the complainant to provide.consent to
the disclosure of. identity as the FOIl applicant.

e On 26 June 2019, the Department again asked the complainant to provide-consent to
the disclosure of. identity as the FOl applicant. On 27 June 2019, the complainant

provideciif consent.

e On 19 August 2019, the Department provided its decision to the complainant. The third
party objected to the disclosure of the document. On 27 September 2019, the Department
provided the document to the complainant upon the expiry of the third party review
rights.

Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
again provided a chronology of the processing of the request and advised that:
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o the Department did not seek extensions of time under either ss 15AB, 15AC or 54D of the
FOI Act

e the statutory processing period was extended for the purpose of conducting
consultations pursuant to ss 15(6) and (7) of the FOI Act, and

e the Department relied on its submissions to preliminary inquiries of 1 October 2019.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors (Attachment B).

On 3 August 2021° (Attachment C) and 14 September 2021° (Attachment D),” the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

e This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

e OurInformation Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

e This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

e Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

e This recommendation is well advanced. In line with the scope of the Cll, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we

5 Email from the Department of Home Affairs to the OAIC on 3 August 2021
¢ Email from the Department of Home Affairs to the OAIC on 14 September 2021

The Department provided its response of 14 September 2021 ( Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

e earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

e AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

e Theinternal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

e Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cl|
report but may make general observations on FOI processing by the Department as a
whole.

Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload,;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
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21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 17 May 2019. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 16 June 2019. This date
was extended for third party consultation under ss 15(6) and (7) of the FOI Act to 16 July
2019.

The Department provided its decision on 19 August 2019.

It was open to the Department to seek extensions of time under either ss 15AA, 15AB, 15AC or
54D of the FOI Act, but it did not do so.

.
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Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request
FA 19/05/01102, in that:

e Takinginto account the extension of time under ss 15(6) and (7) of the FOI Act, the
Department was required to provide a decision to the complainant by 16 July 2019
but did not do so until 19 August 2019.

e The Department did not seek extensions of time under ss 15 AA, 15AB, 15AC or 54D of
the FOI Act.

e The statutory timeframe was not affected by the time elapsing between an applicant
being notified that a charge is payable and either the applicant paying the charge (or
a deposit on account of the charge) or the agency varying the decision that a charge
is payable under s 31 of the FOI Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and
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c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

8 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act ([N

_ and the Department of Home Affairs

On 16 October 2019, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant is NG

The complainant alleges the Department failed to provide a decision on. FOIl request of
9 July 2019 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) (i EEEEEN-'

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines? which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 9 July 2019, the complainant made the FOI request to the Department
Under s 15(5) of the FOI Act, the Department was required to provide a decision to the
complainant by 8 August 2019.

On 8 August 2019, the Department was deemed to have refused access pursuant to s 15AC of
the FOI Act.

On 27 September 2019, the complainant sought IC review of the deemed access refusal
decision.

On 4 October 2019, the decision was provided to the complainant.

1 _was finalised on 31 October 2019 under s 54R of the FOI Act.

2 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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On 16 October 2019, the complainant lodged a complaint under s 70 of the FOI Act about the
Department’s non-compliance with the statutory processing period.

On 14 November 2019, the OAIC conducted preliminary inquiries with the Department. On
5 December 2019, the Department provided a response to the preliminary inquiries.

On 23 April 2021, the OAIC commenced an investigation into this complaint. On 3 June 2021,
the Department provided a response to the notice and request for information under s 75 of
the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.
Investigation results

Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and
conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on.FOI request of
9 July 2019 within the statutory timeframes set out in the FOI Act.

Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken
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to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either asingle
extension ora
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

request from agency or
minister

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

e thetime that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB (8))
e the time elapsing between an applicant being notified that a charge is payable and
e eitherthe applicant paying the charge (or a deposit on account of the charge) or the
e agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the

3
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applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:
The consequence of a deemed refusal is that an applicant may apply for IC review

(s 54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision

is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to complaint
Response to Preliminary Inquiries dated 5 December 2019

The Department provided a chronology of the request and advised that:

e The FOI decision was finalised and sent to the FOI applicant’s authorised contact on
4 October 2019, 87 days from receipt of the request. The allegation that it took the
Department 6 months to finalise the decision is not correct.

e The FOI decision was sent to the authorised contact on the same day it was finalised -
that is on 4 October 2019. There was no two-month delay between the making of the FOI
decision and its transmittal to the authorised contact.

e There was no intention to delay the processing of the FOI request and its finalisation. The
delay occurred due to the large number of FOI requests the Department was processing.
The Department is reviewing its processes to efficiently address its growing caseload.

Response to the Notice of investigation under s 75 of the FOI Act
On 3 June 2021, the Department provided its response to the complaint. The Department

provided a chronology of the processing of the request and advised that:

e The Department did not seek extensions of time under either ss 15AA, 15AB, 15AC or 54D
of the FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act, and

e The Department relied on its submissions to preliminary inquiries of 5 December 2019.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors (Attachment B).
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On 3 August 20213 (Attachment C) and 14 September 2021* (Attachment D),’ the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

e This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

e Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

e This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

e Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

e This recommendation is well advanced. In line with the scope of the Cll, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

e carlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

3 Email from the Department of Home Affairs to the OAIC on 3 August 2021
4 Email from the Department of Home Affairs to the OAIC on 14 September 2021

5The Department provided its response of 14 September 2021 ( Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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e AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

e Theinternal audit scheduled for late 2021 or early 2022 will focus on the Cll’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

e Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cll
report but may make general observations on FOI processing by the Department as a
whole.

Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload,;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.
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We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 9 July 2019. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 8 August 2019, but did not
do so until 4 October 2019.

It was open to the Department to seek extensions of time under either ss 15AA, 15AB, 15AC or
54D of the FOI Act, but it did not do so. The statutory processing period was not extended for
the purpose of conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

The Department submits that the delay was due to the large number of requests it was
processing at that time.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request

I - o

e The Department was due to provide a decision to the complainant by 8 August 2019, but
did not do so until 4 October 2019.
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e The Department did not seek extensions of time under ss 15AB, 15AC or 54D of the FOI
Act, and the statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.

¢ The statutory timeframe was not affected by a request consultation process under
s 24AB(8) or by the time elapsing between an applicant being notified that a charge is
payable and either the applicant paying the charge (or a deposit on account of the
charge) or the agency varying the decision that a charge is payable under s 31 of the FOI
Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, I make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.
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Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

6 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act (N

_ and the Department of Home Affairs

On 23 October 2019, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant is | NG

The complainant alleges the Department failed to provide a decision on. FOI request of
23 September 2019 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) (NN -

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines? which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 23 September 2019, the complainant made the FOI request to the Department
G U der s 15(5) of the FOI Act, the Department was required to provide a
decision to the complainant by 23 October 2019.

On 1 October 2019, the Department issued a request consultation notice under s 24AB of the
FOI Act to the complainant. On 2 October 2019, the complainant advised the Department
that [ refused to revise the scope of the request.

On 10 October 2019, the Department decided to accept the original scope of the applicant’s
request.

* N finatised on 1 April 2020 under s 54W of the FOI Act.

2 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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On 23 October 2019, the complainant lodged a complaint under s 70 of the FOI Act about the
Department’s non-compliance with the statutory processing period and sought IC review of
the deemed access refusal decision.

On 24 October 2019, the Department was deemed to have refused access pursuant to s 15AC
of the FOI Act.?

On 13 November 2019, the OAIC conducted preliminary inquiries with the Department. On 8
January 2020, the Department provided a response to the preliminary inquiries.

On 15 November 2019, the Department provided a substantive decision to the complainant.
On 23 April 2021, the OAIC commenced an investigation into this complaint. On 3 June 2021,
the Department provided a response to the notice and request for information under s 75 of

the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.
Investigation results
Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and

conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on. FOI request of
23 September 2019 within the statutory timeframes set out in the FOI Act.*

3 Inote thatin its submissions of 3 June 2021, the Department has advised that on 10 October 2019,
‘Department decides to accept original scope and processing according’. However, the complainant on
2 October 2019 indicated to the Department that they did not wish to revise the request pursuant to s
24AB(6)(c) of the FOI Act. As such, pursuant to s 24AB(8) of the FOI Act, the period to be disregarded is 1
day, rather than the 8 days indicated in the Department’s submissions. As such, | am satisfied a decision
was due to be provided on 24 October 2019, rather than 30 October 2019 as purported by the
Department’s submissions.

4 The complainant also raised issues related to the Department’s consultation process. This issue will be
dealt with separately from this investigation.
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Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken

to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either a single
extension ora
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

request from agency or
minister

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))
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Reason for extension Extension period | Determined by Notification requirement
Following a deemed as determined by Information no legislative requirement but
refusal (s 15AC(4)) the Information Commissioner, upon Commissioner may require
Commissioner request from agency or | agency or minister to notify
minister applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

e the time that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB (8))

e the time elapsing between an applicant being notified that a charge is payable and

e either the applicant paying the charge (or a deposit on account of the charge) or the

e agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to complaint
Response to Preliminary Inquiries dated 8 January 2020

The Department provided a chronology of the request and advised that the notice of
intention to refuse access was sent to the applicant to initiate the consultation process
under s 24AB of the FOI Act. There was no intention to intimidate or delay the decision but
rather to re-scope the request to a specific identified file so that the FOI Section could
streamline and expedite the processing of the request.

Department response to the s 75 Notice

On 3 June 2021, the Department provided its response to the complaint. The Department
again provided a chronology of the processing of the request and advised that:
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e Theinitial delay on this request was due to the applicant’s unwillingness to revise the
scope of their request following a practical refusal notice. The Department could have
refused the request on practical grounds however, it chose to engage with the applicant
and ultimately decided to process the request in its original scope. This was
communicated to the applicant on 24 October 2019, at which point the applicant agreed
to the Department having ‘any extension of time to provide the information sought’
(although a date was not specified).

e The Department asserts the processing clock stopped on 1 October 2019 with the
provision of the practical refusal notice, and restarted on 10 October 2019 when the
Department decided to process the request. This is not reflected in the OAIC’s calculation
of time.

e The Department did not seek extensions of time under either ss 15AA, 15AB, 15AC or 54D
of the FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors (Attachment B).

On 3 August 2021° (Attachment C) and 14 September 2021° (Attachment D),” the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

e This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

e Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

e This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin

5 Email from the Department of Home Affairs to the OAIC on 3 August 2021
& Email from the Department of Home Affairs to the OAIC on 14 September 2021

" The Department provided its response of 14 September 2021 ( Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

This recommendation is well advanced. In line with the scope of the ClI, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

The internal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cl|
report but may make general observations on FOI processing by the Department as a
whole.

Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,

such as:

pro-actively publishing a wider range of commonly requested statistics

business process reforms and administrative release of documents to reduce demand for
personal FOI requests
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e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload,;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.
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Discussion

The FOI request was made on 23 September 2019. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 23 October 2019. Taking into
account the stop clock for the practice refusal notice, the decision date was extended to 24
October 2019.

The Department provided its decision to the complainant on 15 November 2019.

The Department engaged in a request consultation process with the complainant under
s 24AB of the FOI Act, but the complainant refused to revise the scope of the request. The
Department subsequently accepted the original scope 10 days after notifying the
complainant of the practical refusal notice.

However, pursuant to section 24AB(8) of the FOI Act, the period of time to be disregarded
from the calculation of the processing period starts the day the notice under s 24AB (2) is
issued and ends the day the FOI applicant does one of the things mentioned at s 24AB(6)(b)
or (c). In this case, the complaint advised the Department the day after the notice was issued
that they did not wish to revise the request, and as such, | am satisfied a decision was due to
be provided on 24 October 2019.

It was open to the Department to seek extensions of time under either ss 15AA, 15AB, 15AC or
54D of the FOI Act, but it did not do so. The statutory processing period was not extended for
the purpose of conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request
FA 19/10/00027, in that:

e The Department was required to provide a decision to the complainant by 24
October 2019 but did not do so until 15 November 2019.

e The Department did not seek extensions of time under ss 15AA, 15AB, 15AC or 54D of
the FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e The statutory timeframe was affected by a request consultation process under s
24AB(8) (1 days).

e The statutory timeframe was not affected by the time elapsing between an applicant
being notified that a charge is payable and either the applicant paying the charge (or
a deposit on account of the charge) or the agency varying the decision that a charge
is payable under s 31 of the FOI Act.
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Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.
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When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

8 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Office of the Australian Information Commissioner

Notice on completion under s 86 of the FOI Act (|} N - IR

I 2nd the Australian National University

On 30 October 2019, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) from

R 2bout the Australian National University (the ANU) in its performance of
its functions and exercise of its powers under the FOI Act.

The complainant complained about the ANU’s processes for handling requests for access to
documents under the FOI Act, particularly regarding compliance with the statutory
timeframe and communication about the processing delays.

The FOI request which is the subject matter of this complaint was also subject to IC review of
the ANU’s access refusal decision () - ' have used the FOI request as a case study
during this investigation. A chronology of the processing of the FOI request can be found at
Appendix A.

Pursuant to s 86, upon completion of an investigation | am required to issue a notice on
completion which sets out:

e investigation results

e theinvestigation recommendations (if any), and

e the reasons for the investigation results and the making of the investigation
recommendations.

In making these conclusions, | have relied upon the submissions provided by the ANU and
the complainant.

Pursuant to s 88 of the FOI Act, | can make formal recommendations which | believe the ANU
ought to implement to improve its processing of FOI requests and compliance with the FOI
Actin general.

1 0On 13 November 2019, the ANU provided a response dated 12 November 2019 to the complainant’s FOI
request, granting access in full to three documents and partial access to 27 documents falling within
the scope of the FOI request; and refusing access to one document falling within the scope of the FOI
based on the exemptions under s 47F and s 22 of the FOI Act. The IC review in respect of these claimed

exemptions [N

1300363992 T+612 92849749 GPO Box 5218 www.oaic.gov.au
enquiries@oaic.gov.au F+612 9284 9666 Sydney NSW 2001  ABN 85249 230937
Page 221 of 353




FOIREQZ22/00008

Background

On 18 September 2019, the complainant lodged an FOI request with the ANU seeking access
to documents written or held by the Vice Chancellor that related to-.

On 20 September 2019, after discussions with the FOI officer, the complainant clarified the
scope of the request to be:

... any email, file, text document, sound recording, image or video written, composed or
held by the office of the vice chancellor--including anything written or composed by
[identified individual]--that concerns me, my conduct, my scholarship or a necessity to

infringe my academic freedom.

A background to the processing of the FOI request, the complainant’s application for IC
review, and the FOI complaint is at Appendix A.

Investigation results

Allegations

The complainant alleged that.‘ had ‘not been provided the documents by the due date’ in
accordance with s 15(5)(b) of the FOI Act.

The complainant also alleged that. ‘received no explanation from the ANU as to Why.
had] not been provided the documents’ within the statutory timeframe.

Legislative framework

Section 11 of the FOI Act provides that ‘every person has a legally enforceable right’ to obtain
access in accordance with the FOI Act to a document of an agency or a Minister where that
document is not exempt.

Statutory timeframe

Paragraph 15(5)(a) provides that an agency or Minister must take all reasonable steps to
enable an applicant to be notified that the request has been received as soon as practicable,
and no later than 14 days after receiving a request.

Paragraph 15(5)(b) requires an agency or Minister to take all reasonable steps to enable an
applicant to be notified of a decision on a request as soon as practicable, and no later than
30 days after receiving a request.

The FOI Guidelines provide at [3.139]:

... the 30-day processing period commences on the day after the day the agency or minister is
taken to have received a request that meets the formal requirements of s s15(2), (2A).
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The statutory processing period can be extended by up to 30 days with the applicant’s
agreement (s 15AA), by 30 days if consultation with a third party is undertaken (s 15(6)), and
by 30 days if consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may also apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the agency or minister is deemed to have
made a decision refusing access to the documents (s 15AC(3)).

The FOI Guidelines provide at [3.154] - [3.155]:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) ...

Where an access refusal decision is deemed to have been made before a substantive decision is
made, the agency or minister continues to have an obligation to provide a statement of reasons
on the FOI request. This obligation to provide a statement of reasons on the FOI request
continues until any IC review of the deemed decision is finalised...

The ANU’s submissions

During the course of the investigation, the ANU was invited to provide submissions in
response to the complainant’s allegations. In summary, the ANU submits:

e itacknowledged receipt of the complainant’s FOI request within the statutory
timeframe

e thedelayin processing the complainant’s request was due to the absence of key
staff in the relevant work area tasked with conducting searches. When it became
apparent that those absences would impact the timeliness of processing the
request, the ANU contacted the complainant to seek an extension of time pursuant
to s 15AA, which was refused

e it contacted the complainant by telephone after the statutory processing period had
lapsed to advise that it would provide a substantive decision on the request as soon
as possible, and

e the complainant’s request was processed in the context of an unusually high volume
of requests received in a short period of time. In particular, the complainant made 27
requests in the period 17 September to 15 October 2019, 12 of which were received
in a two-day period. The complainant’s requests constituted approximately one
third of the total average number of requests that the ANU receives annually.
Twenty-five of the complainant’s requests were framed broadly, requiring the ANU
to initiate a request consultation process to narrow the scope. The complainant did
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not respond to the majority of the ANU’s correspondence or responded up to 24 days
later. Only one of the applicant’s requests was finalised outside the statutory
processing timeframe.

Discussion
Delay

The FOI request was made on 18 September 2019. Pursuant to s 15(5)(b) of the FOI Act, the
ANU was due to provide a decision to the complainant no later than 18 October 2019.?

The ANU did not seek to extend the statutory processing period until 15 October 2019 - three
days before the end of the period - when it sought an extension by agreement pursuant to

s 15AA. The complainant advised on 17 October 2019 that.‘ did not agree to an extension of
time.

From the information before me, it does not appear that the ANU sought an extension of
time under s 15AB of the FOI Act following the complainant’s refusal to an extension of time
under s 15AA.

From my analysis of the chronology of the processing of the request, it appears that the FOI
request became a deemed access refusal decision on 18 October 2019 and remained an
access refusal decision until the ANU provided its substantive decision 26 days later, on 13
November 2019.3

There is no information to suggest that the ANU sought an extension of time pursuant to

s 15AC once the decision was deemed an access refusal as at 18 October 2019. Additionally,
it does not appear that the statutory processing period was extended for the purpose of
conducting consultations with third parties (ss 15(6), s 15(8), 26A, 27, 27A).

I acknowledge the increase in the volume of FOI applications experienced by the ANU at and
around this period and the complainant’s refusal to agree to an extension under s 15AA,
however | consider that it was open to ANU to seek an extension of time pursuant to s 15AC
which the ANU did not do in this case.

2 The ANU’s acknowledgement letter of 2 October 2019 to the complainant incorrectly stated that its
decision on the request was due 20 October 2019.

3 ANU’s decision refused the applicant access to one document in full, 27 document in part and gave
access in full to three documents.
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Communication

On 15 October 2019, the ANU contacted the complainant to seek.agreement toan
extension of time under s 15AA of the FOI Act. In that correspondence, the ANU provided the
following explanation for why it was requesting an extension of time:

We are currently experiencing delays regarding your request. The delays are due to staff
absences in the relevant work area resulting in processing delays.

The ANU submits that it also contacted the complainant by phone on or around 28 October
2019 to advise that it had been unable to finalise. request during the statutory processing
period and was working to provide- with a substantive decision on the request as soon as
possible.

Based on the information before me, | am satisfied that the ANU provided information to the
complainant about the processing of the request and provided reasons for the delay.

Conclusions
In relation to the processing of FOI request (ANU reference: || N :

1. The statutory timeframe of 30 days to process the FOI request under s 15(5)(b) was
not extended by agreement under s 15AA, or as a result of consultation (ss 15(6),
15(8), 26A, 27, 27A), or by the Information Commissioner under ss 15AB or 15AC.

2. The ANU was required to provide a decision to the complainant by 18 October 2019.
3. The ANU exceeded the statutory processing period by 26 days without authority.

4. The ANU provided information to the complainant about the processing of the
request and provided reasons for the delay.

Recommendations

The purpose of my recommendations, as set out below, are to conclude the complaint
investigation and ensure the ANU meets its obligations under the FOI Act, including that the
ANU’s current and future processes and practices are consistent with the objects of the FOI
Act.

Pursuant to s 88 of the FOI Act, | have set out the following recommendations, being formal
recommendations to the ANU that | believe the ANU ought to implement within one month
of this Notice:

1. The ANU should update its ‘Guideline 1.15: Freedom of Information processing
checklist’ and ‘Guideline 1.18: Freedom of Information request processing
timeframes’ to require staff to conduct an early assessment of whether an extension
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of time may be required and if so, to seek agreement with the FOIl applicant to
extend the processing period under s 15AA.

The ANU should update its ‘Guideline 1.15: Freedom of Information request
processing checklist’ and ‘Guideline 1.18: Freedom of Information request
processing timeframes’, to require staff to consider whether it is appropriate to seek
an extension of time pursuant to s 15AB where an applicant has not agreed to extend
the statutory processing period under s 15AA, or to seek an extension of time from
the Information Commissioner under s 15AC where a decision on an FOI request has
not been provided to the applicant within the statutory processing period.
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Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act ||

_ and the Department of Home Affairs

On 11 November 2019, the Office of the Australian Information Commissioner (OAIC)
received a complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act)
about the Department of Home Affairs (the Department) in the performance of its functions,
and the exercise of its powers, under the FOI Act.

The complainant is [ (<fe'red to as [N DY the Department).!

The complainant alleges the Department failed to provide a decision on. FOIl request of
16 July 2019, within the statutory timeframes set out in the FOI Act.?

The FOI request the subject of this FOl complaint is also the subject of an Information

Commissioner review (IC review) (N

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines* which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 4 June 2019 and 3 July 2019, OMARA?® received correspondence from the complainant.
The correspondence did not reference the FOI Act. OMARA did not forward the
correspondence to the FOI section.

On 16 July 2019, the complainant advised the OAIC that. had submitted a request under
the FOI Act and received no response.

! Department submissions to OAIC dated 3 June 2021 refer to NN ICHNNEENERNNEEIE

2 Department submissions to OAIC dated 3 June 2021 state |jjjjijJill initially made a request on 4 June
2019 but to the wrong agency and did not reference the FOI Act.

* RN

4 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.

5 Office of the Migration Agents Registration Authority.
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On 16 July 2019, OMARA received an email from the complainant expressing dissatisfaction
the lack of progress. Reference is made in this email to the FOI Act. Accordingly, this date is
taken by the Department to be the date of the FOI request to the Department.

On 15 August 2019, the Department is deemed to have refused access under s 15AC of the
FOI Act.

On 12 September 2019, the OAIC advises the Department of the complainant’s request for IC
review. The complainant lodges a complaint under s 70 of the FOI Act.

On 16 September 2019, OMARA advised the Department of the FOI request.
On 17 September 2019, the FOI section acknowledged the FOI request.
On 25 November 2019, the Department provides a decision to the complainant.

On 23 April 2021, the OAIC notified the Department that it would investigate the complaint
and requested the Department’s response to the complaint.

On 3 June 2021, the Department provided a response to the notice and request for
information under s 75 of the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.
Investigation results
Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and

conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on-FOI request of
16 July 2019 within the statutory timeframes set out in s 15(5) of the FOI Act.®

¢ The complainant also raised issues related to the Department’s access refusal decision. These issues
will be dealt with separately to this investigation.
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Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken

to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either a single
extension ora
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

request from agency or
minister

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

3
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Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information no legislative requirement but
Commissioner, upon Commissioner may require
request from agency or | agency or minister to notify
minister applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

Deemed access refusal

the time that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB (8))
the time elapsing between an applicant being notified that a charge is payable and
either the applicant paying the charge (or a deposit on account of the charge) or the
agency varying the decision that a charge is payable (s 31).

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to complaint

Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:

o OMARA received the initial request and did not refer it on to the FOI Section. The FOI
Section only became aware of the FOI request when the IC Review was initiated.

e The statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act, and

e The Department did not seek extensions of time under ss 15AA, 15AB, 15AC or 54D of

the FOI Act.
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Specifically, the Department submitted:
Additional comment

The Department has nominated channels for receiving FOI requests, including an online
form, email address and mailing address. The initial correspondence to the OMARA did not
reference the FOI Act. Subsequent correspondence did reference the FOI Act and should have
been forwarded by the OMARA to the FOI Section, which did not occur due to administrative
oversight. However, this delay could have been avoided by the applicant making their FOI
request through the appropriate channels.

The above chronology reflects OAIC’s view of the day the FOI request was received.

The Department asserts the better view is the FOI request was only properly received on 16
September 2019, when it was received at the nominated email address for FOI requests (see
para 3.140 of the Guidelines). This would have meant the decision, issued on 25 November
2019, was sent on day 38, rather than day 71.

While | note the Department’s submissions regarding the date it received the FOI request
from OMARA, a review of the relevant documents demonstrates that the complainant made
an FOI request which was received by OMARA on 16 July 2019. The OMARA website does not
make it clear as to where FOI requests to OMARA should be directed, and | note the
obligations under s 15(3) of the FOI Act to assist an FOIl applicant to make a request that
complies with s 15. On this basis | have taken the FOI request to be received by the
Department on 16 July 2019.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors (Attachment B).

On 3 August 20217 (Attachment C) and 14 September 20218 (Attachment D),° the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

" Email from the Department of Home Affairs to the OAIC on 3 August 2021
8 Email from the Department of Home Affairs to the OAIC on 14 September 2021

® The Department provided its response of 14 September 2021 ( Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

This recommendation is well advanced. In line with the scope of the Cll, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

The internal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cll
report but may make general observations on FOI processing by the Department as a
whole.
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Department’s submissions regarding its processing of FOI requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
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achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The date of the FOI request is taken as 16 July 2019 when the complainant emailed OMARA
and referenced the FOI Act. Pursuant to s 15(5)(b) of the FOI Act, the Department was due to
provide a decision to the complainant by 15 August 2019, but did not do so until

25 November 2019.

The Department did not seek extensions of time under either ss 15AB, 15AC or 54D of the FOI
Act, and the statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request

e The Department was required to provide a decision to the complainant by 15 August
2019, but did not do so until 25 November 2019.

e The Department did not seek extensions of time under ss 15AB, 15AC or 54D of the
FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e The statutory timeframe was not affected by a request consultation process under
s 24AB(8) or by the time elapsing between an applicant being notified that a charge is
payable and either the applicant paying the charge (or a deposit on account of the
charge) or the agency varying the decision that a charge is payable under s 31 of the
FOI Act.
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Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.
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When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.*

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

10 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act ([N

_ and the Department of Home Affairs

On 22 November 2019, the Office of the Australian Information Commissioner (OAIC)
received a complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act)
about the Department of Home Affairs (the Department) in the performance of its functions,
and the exercise of its powers, under the FOI Act.

The complainant is |G-

The complainant alleges the Department failed to provide a decision on.FOI request of
18 August 2019 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) (i}

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines? which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 18 August 2019, the complainant made the FOI request to the Department
).

Under s 15(5) of the FOI Act, the Department was required to provide a decision to the
complainant by 17 September 2019.

On 16 September 2019, the complainant agreed to an extension of time under s 15AA of the
FOI Act. This extended the decision date to 17 October 2019.

- I
2 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.

1300 363992 T+61292849749 GPO Box 5218 Www.oaic.gov.au
enquiries@oaic.gov.au F+612 9284 9666 Sydney NSW 2001  ABN 85249230937
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On 17 October 2019, the Department was deemed to have refused access pursuant to s 15AC
of the FOI Act.

On 22 November 2019, the complainant lodged a complaint under s 70 of the FOI Act about
the Department’s non-compliance with the statutory processing period.

On 7 February 2020, the complainant sought IC review of the deemed access refusal
decision.

On 10 July 2020, the Department provided two substantive decisions to the complainant.
On 23 April 2021, the OAIC commenced an investigation into this complaint. On 3 June 2021,
the Department provided a response to the notice and request for information under s 75 of

the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.
Investigation results
Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and

conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on. FOI request of
18 August 2019 within the statutory timeframes set out in the FOI Act.?

Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).
The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by

30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

3The complainant also raised issues in relation to the Department’s practical refusal decision and
consultation process. These issues will be dealt with separately to this investigation.
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An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken

to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either asingle
extension or a
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

request from agency or
minister

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

3
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the time that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB(8))

the time elapsing between an applicant being notified that a charge is payable and
— either the applicant paying the charge (or a deposit on account of the charge) or the

— agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to complaint

Department response to the s 75 Notice

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:

On 16 September 2019, the complainant agreed to an extension of time under s 15AA of
the FOI Act. This extended the decision date to 17 October 2019.

The documents in scope were provided by the business area on 1 October 2019.

On 1 October 2019, the Department requested that the complainant revise scope. On 8
November 2019, the Department issued the complainant with a Practical Refusal Notice
on the grounds that the request would be an unreasonable diversion of resources. On 22
November 2019, the complainant refused to modify the scope of the request.

Subsequent delays in processing were due to consultation with the business areas and
staff redeployment due to the COVID19 response.

The Department did not seek extensions of time under either ss 15AB, 15AC or 54D of the
FOI Act.
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The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors. (Attachment B).

On 3 August 2021 (Attachment C) and 14 September 2021° (Attachment D),° the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

e This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

e OurInformation Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

e This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

e Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

e This recommendation is well advanced. In line with the scope of the Cll, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

o carlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal

4 Email from the Department of Home Affairs to the OAIC on 3 August 2021
Email from the Department of Home Affairs to the OAIC on 14 September 2021

The Department provided its response of 14 September 2021 ( Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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and non-personal space. We are actively tracking the take up of this package across the
Department.

e AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

e Theinternal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

e Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cll
report but may make general observations on FOI processing by the Department as a
whole.

Department’s submissions regarding its processing of FOI requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload,;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;
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- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 18 August 2019. Taking into account the extension of time
under s 15AA of the FOI Act, the Department was due to provide a decision to the
complainant by 17 October 2019, but did not do so until 10 July 2020.

On 8 November 2019, the Department issued the complainant with a purported practical
refusal notice’ on the grounds that the request would be an unreasonable diversion of
resources. On 22 November 2019, the complainant refused to modify the scope of the
request.

The Department attributes delay after this time to consultation with the business areas and
staff redeployment due to the COVID19 response.

" The purported consultation process under s 24AB of the FOI Act commenced outside of the statutory
processing period.
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It was open to the Department to seek extensions of time under either ss 15AB, 15AC or 54D
of the FOI Act, but it did not do so.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request
FA 19/08/01062, in that, taking into account its use of the extension provision of s 15AA of the
FOI Act, the Department was required to provide a decision to the complainant by 17
October 2019. The Department did not provide the decision until 10 July 2020.

e The Department sought and received the complainant’s agreement to a 30-day
extension of time under s 15AA of the FOI Act to 17 October 2019.

e The statutory processing period was not affected by a request consultation process
under s 24AB (8). However, on 8 November 2019 after the decision was deemed to
have been refused the Department conducted a purported consultation process. The
complainant declined to revise scope.

e The Department did not seek extensions of time under ss 15AB, 15AC or 54D of the
FOI Act.

e The statutory timeframe was not affected by the time elapsing between an applicant
being notified that a charge is payable and either the applicant paying the charge (or
a deposit on account of the charge) or the agency varying the decision that a charge
is payable under s 31 of the FOI Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.
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Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

8 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act

_ and the Department of Home Affairs

On 16 December 2019, the Office of the Australian Information Commissioner (OAIC)received
a complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant is RN <presented by the NN

The complainant alleges the Department failed to provide a decision on. FOI request of
28 August 2019 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) (i EEEEEGNG-'

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines” which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

The background to the complaint is in dispute. The Department and the complainant
disagree over whether the request was properly deemed withdrawn by the Department on
16 October 2019.

On 28 August 2019, the complainant made the FOI request to the Department

"

On 30 August 2019, the Department issued the complainant with a request consultation
notice under s 24AB of the FOI Act.

On 3 September 2019, the complainant revised the scope of the request.

On 30 September 2019, the complainant agreed to an extension under s 15AA of the FOI Act
to 30 October 2019.

l_was finalised on 16 November 2021 under s 54R of the FOI Act.

2The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.

1300 363992 T+61292849749 GPO Box 5218 Www.oaic.gov.au
enquiries@oaic.gov.au F+612 9284 9666 Sydney NSW 2001  ABN 85249230937
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On 1 October 2019, the Department sent the complainant a second request consultation
notice. The Department considers that the notice was received by the applicant on 7 October
2019.

On 16 October 2019, the Department advised the complainant that it had taken the request
to be withdrawn as it had not received a response to the second request consultation
notice.?

On 18 October 2019, the complainant provided the Department with a timeline of
engagement with the Department but did not provide a copy of.response to the second
request consultation notice. The complainant requested an internal review of the deemed
withdrawal decision.

On 27 November 2019, the complainant sought IC review of the deemed access refusal
decision.*

On 16 December 2019, the complainant lodged an FOI complaint about the
Department’s non-compliance with the statutory processing period under s 70 of the

Fol Act (NN

On 14 February 2020, the Department reopened the FOI request on the grounds that the
complainant’s letter of 18 October 2019 satisfied the 14-day consultation period time
requirement.

Between 24 February and 6 April 2020, the Department and complainant consulted about
the scope of the request.

On 27 April 2020, the Department provided the substantive decision to the complainant.

On 23 April 2021, the OAIC commenced an investigation into this complaint. On 3 June 2021,
the Department provided a response to the notice and request for information under s 75 of
the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.

3 The complainant then claimed.had responded to the second request consultation notice..did not
supply details in support.

* OAIC reference: |l which was finalised on 16 November 2021 under s 54R of the FOI Act.
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Investigation results

Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and
conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision or- FOI request of
28 August 2019 within the statutory timeframes set out in s 15(5) of the FOI Act.’

Legislative framework

The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken
to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

5 The complainant also raised issues in relation to the Department’s consultation process. These issues
will be dealt with separately to this investigation.

3
Page 248 of 353



FOIREQZ22/00008

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either asingle
extension or a
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

request from agency or
minister

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

e the time that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB (8))
e thetime elapsing between an applicant being notified that a charge is payable and
e either the applicant paying the charge (or a deposit on account of the charge) or the
e agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

4
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The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to the complaint

Department’s response to the s 75 Notice

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:

The Department took all reasonable steps to work with the complainant on this request,
recognising that documents requested had been previously released to-

The Department asserts the decision on 16 October 2019 to deem the case withdrawn
was open to it. The complainant claimed that.‘ had responded to the second request
consultation notice. The Department’s chronology records that on 18 October 2019, the
complainant provided a timeline of. dealings with the Department, but at no time did
.‘ provide evidence of a response to the second request consultation notice.®

On 18 February 2020, the Department agreed to re-open the request in the interests of
assisting the complainant, and worked with the complainant to settle a scope that could
be responded to. The scope was ultimately only agreed to in April 2020, and the decision
was provided the same month.

The Department asserts that it took all reasonable steps within its control to meet the
complainant’s request, and the better view is that in the circumstances of this request,
the decision was provided within 30 days of the scope being settled.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors (Attachment B).

On 3 August 20217 (Attachment C) and 14 September 20218 (Attachment D),° the
Department provided further submissions on the steps that it has undertaken to extend the

The second request consultation notice was posted to complainant on 1 October 2019. Department
later advises that it accepts that the notice was received by the applicant on 7 October 2019.

Email from the Department of Home Affairs to the OAIC on 3 August 2021
Email from the Department of Home Affairs to the OAIC on 14 September 2021

The Department provided its response of 14 September 2021 (Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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recommendations made in the Final Report of the Cll into the Department’s processing of
FOIl requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (Pl) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

This recommendation is well advanced. In line with the scope of the ClI, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

The internal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cl|
report but may make general observations on FOI processing by the Department as a
whole.
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Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.
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However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 28 August 2019. Taking into account the stop clock for
consultation and the s 15AA extension (decision date extended to 30 October 2019), the
request was within the statutory processing period on 16 October 2019, when the
Department issued the ‘Deemed Withdrawal’ letter.

The Department submits that the request did not become deemed on the following grounds:

e It was open to the Department to issue the ‘Deemed Withdrawal Letter’ on 16 October
2019 because the complainant had not responded to the second request consultation
notice. The Department reopened the request in February 2020 to assist the complainant.

e From February to April 2020, the parties engaged in further consultation to revise the
scope of the request.

e The scope was clarified in April 2020 and the Department provided the substantive
decision to the complainant in April 2020.

The complainant essentially claims that. responded to the second request consultation
notice. This would mean that it was not open to the Department to take the request as
withdrawn. | note that whilst the complainant has not provided a copy of this
correspondence to either the Department of the OAIC, the Department later accepted the
complainant’s correspondence of 18 October 2019 as a response to the second request
consultation notice.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request

- ot

e Takinginto account the extension of time under s 15AA of the FOI Act and the
request consultation processes under s 24AB of the FOI Act, the Department was
required to provide a decision to the complainant by 11 November 2019 but did not
do so until 22 April 2020.*°

0 | note that the Department ‘reopened’ the matter on 18 February 2020 and during the related IC review
the Department worked with the complainant to reach a scope that could be processed. Once
agreement to the scope of the request was reached within the IC review process, the Department
provided its decision in a timely manner. However, this does not negate the fact the decision was
provided 238 days after the receipt of the FOI request.
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e The Department did not seek extensions of time under ss 15AB, 15AC or 54D of the
FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e The statutory timeframe was not affected by the time elapsing between an applicant
being notified that a charge is payable and either the applicant paying the charge (or
a deposit on account of the charge) or the agency varying the decision that a charge
is payable under s 31 of the FOI Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

C. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to

9
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address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website. ™

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

1 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act (N

_ and the Department of Home Affairs

On 4 January 2020, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act), about the
Department of Home Affairs (the Department) in the performance of its functions and the
exercise of its powers under the FOI Act.

The complainant is NG

The complainant alleges the Department failed to provide a decision on.FOI request of
4 November 2019 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) (M-

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines? which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making findings about the
allegation.

Background

On 4 November 2019, the complainant made the FOI request to the Department '

E—

Under s 15(5) of the FOI Act, the Department was required to provide a decision to the
complainant by 4 December 2019.

On 4 December 2019, the Department was deemed to have refused access pursuant to
s 15AC of the FOI Act.

On 19 December 2019, the complainant sought IC Review of the deemed access refusal
decision.

* I finalised on 17 February 2020 under s 54R of the FOI Act.

2 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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On 20 December 2019, the Department sought an extension of time under s 15AC from the
OAIC. On 24 December 2019, the OAIC refused the extension of time.

On 20 December 2019, the Department released tranche 1 decision and documents to the
complainant.

On 30 December 2019, the Department released tranche 2 decision and documents to the
complainant.

On 2 January 2020, the Department released tranche 3 decision and documents to the
complainant.

On 23 January 2020, the Department released tranche 4 decision and documents to the
complainant.

On 5 February 2020, the Department provided the final decision and documents to the
applicant.

On 23 April 2021, the OAIC notified the Department that it would investigate the complaint
and requested the Department’s response to the complaint.

On 3 June 2021, the Department provided a response to the notice and request for
information under s 75 of the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOI complaint are set out in Annexure A to this
Attachment.

Investigation results
Pursuant to s 87 of the FOI Act, the investigation results set out the matters that | have
investigated and my opinion and conclusions about the Department’s processing of the

complainant’s FOI request. | have considered all the material provided by the Department
and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on-FOI request of
4 November 2019 within the statutory timeframes set out in the FOI Act.?

3 The complainant also raised issues in relation to the Department’s access refusal decision. This issue
will be dealt with separately to this investigation.
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Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences

the day after the day the agency or minister is taken to have received a request that meets
the formal requirements of s s15(2), (2A). An agency should act promptly to assist an
applicant whose request does not meet the formal requirements in keeping with its
obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

consultation with a
State, or a personin
relation to personal
information or business
concerning personal or
business information

(s 15(6))

Third party consultation:

30 days

By operation of the law
if agency or minister
determines ss 26A, 27
or 27A apply

Agency or minister must
inform applicant of extension
as soon as practicable

(s 15(6)(b))

Consultation with
foreign entity if required
to determine if 33(a)(iii)
or 33(b) exemptions
apply (s 15(7),(8))

30days

By operation of law if
agency or minister
determines
consultation is
appropriate

Agency or minister must
inform applicant of extension
as soon as practicable

(s 15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

Up to 30 days, as
either asingle
extension or a
series of shorter
extensions. This
may be in addition
to an extension for

Agency or minister but
only with written
agreement of applicant

Agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

request from agency or
minister

third party

consultation.
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

3
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Following a deemed As determined by Information No legislative requirement but
refusal (s 15AC(4)) the Information Commissioner, upon Commissioner may require
Commissioner request from agency or | agency or minister to notify
minister applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

e thetime that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB(8))

e thetime elapsing between an applicant being notified that a charge is payable and
— either the applicant paying the charge (or a deposit on account of the charge) or the

— agency varying the decision that a charge is payable (s 31).
Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).
The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review
(s 54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to complaint
Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:
e The Department sought an extension of time under s15AC from the OAIC, but was
declined.

e The statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e Consultation was required with another agency.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information and the measures it is taking to address
those factors (Attachment B).
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On 3 August 2021 (Attachment C) and 14 September 2021° (Attachment D),° the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

This recommendation is well advanced. In line with the scope of the ClI, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

Email from the Department of Home Affairs to the OAIC on 3 August 2021
Email from the Department of Home Affairs to the OAIC on 14 September 2021

The Department provided its response of 14 September 2021 ( Attachment D) in response to my request

of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.

5
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4. Recommendation 4: Audit

e Theinternal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

e Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cll
report but may make general observations on FOI processing by the Department as a
whole.

Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the

6
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Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 4 November 2019. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 4 December 2019, but did
not do so until the final tranche of 5 February 2020.

On 20 December 2019, the Department sought an extension of time under s 15AC from the

OAIC, the application was declined (NN -

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request

B i e

e The Department was required to provide a decision to the complainant by 4 December
2019, but did not do so until its final tranche release of 5 February 2020.

e The Department did take steps to request an extension of time under s 15AC of the FOI
Act.

e The statutory timeframe was not affected by a request consultation process under
s 24AB(8) or by the time elapsing between an applicant being notified that a charge is
payable and either the applicant paying the charge (or a deposit on account of the
charge) or the agency varying the decision that a charge is payable under s 31 of the FOI
Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

.
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Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers) 28
March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.’

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

7 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Australian Government

Office of the Australian Information Commissioner

Notice on completion under s 86 of the FOI Act (_) —-
I - d Attorney-General’s Department

On 1 March 2020, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Attorney-General’s Department (the Department) in its performance of its functions and
exercise of its powers under the FOI Act.

The FOI complainant is the [

The complaint is outlined in detail in correspondence dated 24 February 2020 and the
submissions provided by the complainant on 1 March 2020 and 27 October 2020. Those
submissions have been provided to the Department so | will not reproduce them here. The
complainant has asked that the Information Commissioner investigate:

e the decision by the Attorney-General’s Department to accept the transfer of the freedom of
information request from the Attorney-General; and

e the Department’s processing of the freedom of information request (given that, for the
reasons set out below, it could not have possibly been satisfied that it had identified - or
could possibly identify - all or even most of the documents that fell within the scope of.

I covest)

In relation the second element of the complaint above, | note that the complainant
requested IC review of the Department’s decision in relation to the transferred FOI request
that is the subject of this complaint || - 'n that context, | consider the second limb
of the complaint relates to the Department’s decision to accept transfer of the complaint
from the Attorney-General in circumstances where the complainant submits it could not be
satisfied that it had or could identify all most of the documents within the scope of the
request.

Following preliminary inquiries, a notice of the decision to investigate this matter unders 75
of the FOI Act was sent to the Department on 29 April 2021.

For clarity, | note that a decision to transfer an FOI request under s 16 of the FOI Act is not an
‘IC reviewable decision’ subject to review by the Information Commissioner under Part VIl of
that Act. In addition, the Information Commissioner does not have jurisdiction to investigate
the conduct of ministers under Part VIIB of the FOI Act. Accordingly, the investigation of this
complaint related to the action taken by the Department in the performance of functions or

1 Submission from complainant 1 March 2020.

1300363992 T+612 92849749 GPO Box 5218 WWW.oaic.gov.au
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the exercise of powers under the FOI Act, with reference to its acceptance of the transfer of
the FOI request from the Attorney-General.

| have had regard to the complaint and submissions of the complainant described above and
the submissions provided by the Department dated 24 September 2020, 1 October 2020,

21 May 2021 and 19 July 2021.

Background

On 16 August 2019, the complainant made an FOI request to the Department (Departmental
reference | (the first request), requesting access to documents, including:

Also on 16 August 2019, the complainant made an FOI request to the Attorney-General (the
second request), seeking:
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On 30 October 2019 an adviser from the Attorney-General’s Office wrote to the Department
seeking agreement to the transfer of the second request to the Department. Later that day,
the Department agreed to the conditional transfer of the second request on the basis that
‘the Office has not identified any documents it holds that aren’t caught within the scope of
the similar request || made of us ) - Shortly thereafter, also on

30 October 2019, the adviser confirmed ‘I can confirm that the office does not hold any
additional documents to those that are not already captured by the department’s similar

The Department wrote to the complainant on 31 October 2019 to advise the complainant
that the Department had accepted transfer of the FOI request from the Attorney-General
(Departmental reference ||l - 'n that correspondence, the FOI officer advised that
‘The department accepted transfer on the same day as any documents identified by AGO
relevant to the request were already in the department’s possession’.

Legislation and Guidelines

Relevant to this complaint, s 16 of the FOI Act provides:

(1) Where a request is made to an agency for access to a document and:
(a) the document is not in the possession of that agency but is, to the knowledge of that
agency, in the possession of another agency; or
(b) the subject-matter of the document is more closely connected with the functions of
another agency than with those of the agency to which the request is made;
the agency to which the request is made may, with the agreement of the other agency,
transfer the request to the other agency.

(4) Where a request is transferred to an agency in accordance with this section, the agency
making the transfer shall inform the person making the request accordingly and, if it is
necessary to do so in order to enable the other agency to deal with the request, send the
document to the other agency.

(5) Where a request is transferred to an agency in accordance with this section, the request is
to be taken to be a request:

(a) made to the agency for access to the document that is the subject of the transfer;
and

(b) received by the agency at the time at which it was first received by an agency.
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(6) In this section, agency includes a Minister.

The FOI Guidelines are issued under s 93A of the FOI Act. Agencies and ministers are required
to have regard to the FOI Guidelines when performing a function or exercising a power under
the FOI Act. Relevant to this complaint, the FOI Guidelines provide:

3.64 An agency or minister who receives a request may transfer the request, or part of the
request, to another agency or minister with their agreement if:
e thedocumentis notin the first agency or minister’s possession but is to their
knowledge in the possession of another agency or minister, or

e the subject matter of the document is more closely connected with the functions
of another agency or minister (s 16(1)).

3.65 Itis implicit in those requirements that a request cannot be transferred solely as a matter
of administrative convenience, or because another agency or minister produced the
document requested or also has a copy of it. Equally, before a decision is made to transfer a
request an agency or minister should take whatever reasonable steps are necessary to
ascertain whether they have the documents that may meet the description in the FOI request.

3.66 Documents generated by the joint activities of a number of agencies (such as an
interdepartmental committee) might be ‘more closely connected’ with the agency that
chaired the committee or which initiated the production of the document.

Consideration

Subsection 16(1) of the FOI Act makes it clear that transfer from one agency to another is
both discretionary and subject to the agreement of the receiving agency.

The transfer correspondence between the Attorney-General’s adviser and the departmental
officer does not specify whether the transfer was proposed and accepted under s 16(1)(a) or
(b). For the purpose of this investigation, | have considered whether the Department could
reasonably be satisfied that the terms of either s 16(1)(a) or (b) applied before agreeing to
the transfer of the second request.

| note that it is also open to a receiving agency or minister to transfer part of a request under
s 16(3A) of the FOI Act while retaining and processing the remainder of the request. As that
provision was not applied in this matter | did not consider it during the course of this
investigation.

Paragraph 16(1)(a) of the FOI Act
Section 16(1)(a) requires the Department to reasonably form the view that both:

e the Attorney-General was not in the possession of the documents that were the
subject of the second request and
e the documents were in the possession of the Department.

5
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If both those conditions were met, it would reasonably be open to the Department to agree
to the transfer of the second request.

The Department has submitted that ‘the department considers it is clear that the documents
subject to the request were in the possession of the department at the time the request was
made, and that the department could be reasonably satisfied of this given the searches that
had already been undertaken for related FOI request .”However, in addition to the
documents being in the possession of the Department, s 16(1)(a) also requires that the
documents were not in the possession of the Attorney-General.

[ am not satisfied that the documents in the possession of the Department were not in the
possession of the Attorney-General (or his office). In relation to those parts of the first and
second requests that similarly related to documents containing correspondence between
the Attorney-General (or his office) and the Department, it is reasonable to conclude that
such documents (to the extent they existed), would be in the possession of both the
Department and the Attorney-General (or his office). The correspondence from the adviser of
30 October 2019 referred to above which stated ‘I can confirm that the office does not hold
any additional documents to those that are not already captured by the department’s
similar request - ||’ indicates that documents common to both requests were in the
possession of the Attorney-General (or his office).

In addition, there is no evidence before me to suggest that the Department would hold
documents that fell outside the first request to the Department and was solely the subject of
the second request to the Attorney-General.

The Department has not submitted that documents of this nature were
routinely provided to the Department by the Attorney-General.

| am of the view that it was not reasonably open to the Department to agree to the transfer of
the second request under s 16(1)(a) of the FOI Act.

Paragraph 16(1)(b) of the FOI Act

The alternative interpretation - that the Department agreed to the transfer on the basis that
s 16(1)(b) had been met - has some support in the submissions provided but is not explicitly
stated. Paragraph 16(1)(b) provides a discretion to transfer an FOI request with the
agreement of the receiving agency where ‘the subject matter of the document is more
closely connected with the functions of another agency than with those of the agency to
which the request is made’. A mere connection to the subject matter of the documents is
insufficient to enliven the provision; so is simply possessing some or all of the documents.
Rather, the provision requires weighing the relative functional connections of both agencies

6
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involved with the subject matter of the documents to determine which is ‘more closely’
connected with it. The FOI Guidelines provide? that:

It is implicit in those requirements [s16(1)] that a request cannot be transferred solely as a
matter of administrative convenience, or because another agency or minister produced the
document requested or also has a copy of it. Equally, before a decision is made to transfer a
request an agency or minister should take whatever reasonable steps are necessary to
ascertain whether they have the documents that may meet the description in the FOI request.

The Department has submitted that this assessment was conducted:

‘Moreover, the department considers that the documents subject to the request are closely
connected to the functions of the department and, in particular, to the department’s role in
providing the best available advice and evidence to the Attorney-General in his role as First Law
Officer.’

This submission notes the documents subject to the request ‘are’ closely connected to the
functions of the Department but does not articulate how they are ‘more closely’ connected
to the functions of the Department than the functions of the Attorney-General as required by
s 16(1)(b). This submission must be considered in the context of the terms of the second

request, which specified documents
The second

request referred to a broader description of documents than the first request and sought
documents containing

2 FOI Guidelines at 3.65

;
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In addition to that function, the Department maintains a register

Correspondence between the Attorney-General and those individuals named in the second
request would appear to be more closely aligned to the Attorney-General’s functions than

those of the Department,

| am of the view that it was not reasonably open to the Department to agree to the transfer of
the second request under s 16(1)(b) of the FOI Act. The second request was for documents

that related to
I il the Department provides support to the Attorney-General in relation to
that function, that support is temporally limited and the function itself is that of government.

8
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Investigation conclusions

Pursuant to s 87 of the FOI Act, the investigation conclusions will set out my opinions and
conclusions about the matters raised in this complaint.

Following this investigation, | have concluded that the Department did not correctly apply
the statutory testin s 16(1) of the FOI Act when it agreed to accept the transfer of the second
request. The Department could not be reasonably satisfied that the requirements of s 16(1)
were met at the time transfer was requested and should have not agreed to accept transfer
of the request on that basis.

Recommendation

The purpose of my recommendations, as set out below, is to conclude the complaint
investigation and ensure the Department meets its obligations in relation to the transfer of
requests under s 16 of the FOI Act.

Pursuant to s 88 of the FOI Act, | have set out the following recommendations, being formal
recommendations to the Department that | believe the Department ought to implement:

1. by 18 February 2022, that the Department update its AGD FOI Procedures Manual:
Standard procedures for processing FOI requests to the Attorney-General’s Department
in relation to the matters required to be considered in accepting the transfer of FOI
requests, including but not limited to:

e whether the transferring agency demonstrated that it took reasonable steps to
search for documents that are the subject of the FOI request and the Department
is reasonably satisfied that either:

o thetransferring agency is not in possession of the documents within
the scope of the request (s 16(1)(a)) or

o thetransferring agency or minister has indicated why, and the
Department agrees, that the subject matter is more closely connected
to the functions of the Department (s 16(1)(b))

e where the Department accepts a transfer under s 16(1), it should record the
reasons why it has accepted the transfer, including (where relevant) how the
agency demonstrated it is not in possession of the documents or why it
considers the subject matter to be more closely connected to the functions of
the Department

e the option of transferring or accepting the transfer of part of an FOI request in
accordance with s 16(3A) of the FOI Act.

2. by 30July 2022, that the Department provide a report to the OAIC on the
implementation of the amended procedures relevant to accepting the transfer of FOI
requests under s 16 of the FOI Act. This may take the form of a report following a
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review of matters transferred to the Department between 11 February and 30 June
2022 to ensure that the amended procedures have been implemented.

10
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENT A

Notice on completion under s 86 of the FOI Act ()

B - d the Department of Foreign Affairs and Trade

On 13 November 2020, the Office of the Australian Information Commissioner (OAIC)
received a complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act),
about the Department of Foreign Affairs and Trade (the Department) in the performance of
its functions and the exercise of its powers under the FOI Act.

The complainant is [N

The complainant alleges the Department failed to provide a decision on .two FOI requests
of 18 June 2020 within the statutory timeframes set out in the FOI Act (Agency references:
R - 12t the Department appears to have no administrative access
arrangements in place to provide documents to individuals other than through the FOI Act,
that the discretion of the Department is always exercised in favour of imposing a charge,
the Department requests extensions of time and provides the wrong form in circumstances
where the Department has agreed to refund a charge.

The FOI requests the subject of this FOl complaint were also the subject of Information

Commissioner reviews (IC review) (OAIC references: [N ) -

This Notice on Completion sets out the issues identified in the complaint raised by the
complainant. The complaint is assessed against the legislative framework and the FOI
Guidelines? to which agencies and ministers must have regard. | have considered the
complaint and the Department’s submissions in response before making findings about the
complaint.

Background

On 13 November 2020, the complainant lodged a complaint under s 70 of the FOI Act about
the Department’s processing of 2 FOI requests and sought IC review of the deemed access

refusal decisions (OAIC references: [N

The complainant stated:

! The IC review matters remain ongoing at this time.

2 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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There are important issues here regarding DFAT"s management of its FOI responsibilities. You
should take a look.

One application was for one document. DFAT apparently has no Administrative Access, exercises
the discretion regarding charges by always charging, argues the toss about the waving of charges,
asks for more time and when the OAIC decides it is not complex or voluminous goes into lock
down anyway, sends the wrong form when it recognises I'm due for a refund, all this before a
decision on access is made. The last straw is that despite a decentralised decision making system
the latest silence is because "Danielle is not in the office this week."'

The handling of this must have cost hundreds of dollars in APS time spent. Highly inefficient. Tip
of the iceberg?

On 2 September 2021, the OAIC notified the Department pursuant to s 75 of the FOI Act that
it would investigate the complaint and requested the Department’s submissions in
response.

On 23 September 2021 the Department provided a response to the notice and request for
information (Attachment C).

Atimeline of the processing the 2 FOI requests is at Attachment B.

Investigation results

Pursuant to s 87 of the FOI Act, the investigation results set out the matters that | have
investigated and my opinion and conclusions about the Department’s processing of the
complainant’s FOI requests. | have considered all the material provided by the Department
and the complainant in this matter.

Issue 1: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide decisions on. 2 FOl requests
made on 18 June 2020 within the statutory timeframes set out in the FOI Act.

Legislative framework

The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by 30
days if consultation with a third party is undertaken (s 15(6)), and by 30 days if consultation
with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

2
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The statutory processing period does not include:

e the time that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB(8))

e the time elapsing between an applicant being notified that a charge is payable and

— either the applicant paying the charge (or a deposit on account of the charge) or the

— agency varying the decision that a charge is payable (s 31).

Department’s submissions to complaint

The Department provided a chronology of the processing of the requests and advised that
both decisions were provided to the complainant outside the stautory processing period.
The Department submitted that:

a)

g

the FOI requests were received on 18 June 2020

the Department sought extensions of time under both ss 15AA and 15AB of the FOI
Act in realtion to both FOI requests

the complainant agreed to a 10-day extension of time in relation to ||l but
declined to agree to an extension in relation to

the OAIC granted a 30-day extension of time under s 15AB of the FOI Act in relation
to [l but an extension was not granted by the OAIC in relation to |||l
the statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act

that both requests ‘are connected to complex foreign policy issues concerning
Australia’s engagement in international organisations. The Department, therefore,
in processing the requests adopted a careful approach to consultation and
deliberation to mitigate the risk to Australia’s international relations and national
interest’, and

the Department provided a decision in relation to || 4 March 2021 andin
relation to [l on 30 November 2020.

The Department also made submissions regarding the complex considerations relevant to
processing FOI requests generally, as well as with regard to the complainant’s specific FOI
requests:

The department is committed to providing access to documents in accordance with the FOI
Act. However, the department must also ensure that Australia’s strategic foreign policy
interests are carefully considered and, where appropriate, documents are exempted in
accordance with the FOI Act. As such, the department’s FOI team works closely with decision-
makers and stakeholders to assess documents for sensitivities.

The documents sought by the complainant in [N 2c connected to complex
foreign policy issues concerning Australia’s engagement in international organisations. The
department, therefore, in processing the requests adopted a careful approach to consultation
and deliberation to mitigate the risk to Australia’s international relations and national interest.
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Discussion

The FOI requests were made on 18 June 2020 and acknowldged by the Department on
24 June 2020.

| am satisfied that the initial statutory processing period was otherwise extended as follows:

a) inrelation to |-

i. by arequest consultation periosd under s 24(8) of the FOI Act
ii. when the complainant agreed to a 10-day extension of time under s 15AA of the
FOI Act
iii. when the OAIC granted a 30-day extension of time under s 15AB of the FOI Act,
and

b) inrelationto
i. the statutory timeframe was affected by the time elapsing between the
complainant being notified that a charge is payable and the complainant
paying the charge pursuant to s 31 of the FOI Act.

| note the Department’s submissions regarding the nature of the documents requested in

relation to-:

As the Foreign Minster’s speech makes clear, these documents are connected to Australia’
[sic] strategic position for the management of relationships with multinational organisations
and other governments to advance the Australian national interest. The sensitivities
contained in the documents contributed to the complexity of processing of the requests.

In relation to-, the Department submitted that the processing period had been
impacted by the Department of Health declining to accept transfer of the request pursuant
to s 16 of the FOI Act. The Department consulted with the Department of Health in relation
to the potential transfer of this request on 29 June 2020 and the Department declined to
accept the transfer on 30 June 2020. Consequently, | do not consider that the engagement
with the Department of Health in relation to the potential transfer of the request
significantly impacted the timeliness of the Department in processing this request.

Taking into account the extensions of time that were obtained and any time periods to be
disregarded from the processing periods under the FOI Act, the Department was due to
provide the complainant with a decision in relation to || li] on 7 September 2020 and in

relation to [l on 31 August 2020.

The Department provided a decision to the applicant in relation to ||l on 4 March
2021; thatis, 178 calendar days after the processing period for this request elapsed.

The Department provided a decision to the applicant in relation to ||l o
30 November 2020; that is, 91 calendar days after the processing period for this request
elapsed.
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Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing the FOI

requests MMM i thet

a) the Department was required to provide a decision to the complainantin relation to
B by 7 September 2020, but did not do so until 4 March 2021, and

b) the Department was required to provide a decision to the complainantin relation to
B by 31 August 2020, but did not do so until 30 November 2020.

As such, | am satisifed that the Department’s decisions in relation to the 2 FOI requests were
provided significantly outside the statutory processing periods (by 178 and 91 calendar
days) set out in the FOI Act.

Issue 2: Administrative access arrangements within the Department

Allegation

The complainant alleges that the Department did not provide the requested documents
through administrative access arrangements and the Department does not appear to have
administrative access arrangements in place.

Department submissions

The Department’s submissions address its administrative access arrangements generally
and whether it was appropriate for the Department to consider the complainant’s FOI
requests under an administrative access arrangement.

The Department submits:

This department utilises administrative access arrangements for various matters including but
not limited to requests for information previously published by the department such as
Country Information Reports as well as access to a person’s own personal information relating
to passport and consular matters.

In deciding on whether an administrative access arrangement is an appropriate mechanism for
access, the FIO team and relevant business areas of the department review the request and
balance the complexity of any policy issues raised by the request and the types of information
sought against the FOI framework for decision-making.

In both R - ' "ile the complainant did request administrative access, the
requests were assessed as raising complex foreign policy issues and it was considered FOI

would provide a better decision-making framework in these instances. The department
respectfully submits that it is not realistic for the complainant to expect that the department
would process requests raising complex foreign policy issues under administrative access
arrangements.

5
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The department further notes that in both matters the department refused access to the
documents in full. In such circumstances, unless the complainant agreed to Withdraw-
requests without the department releasing any documents and without any review rights, it
would not have been possible for the department to finalise the requests under administrative
access arrangements.

Discussion

Disclosure of information through an administrative access arrangement may be
advantageous to both agencies and individuals seeking access to information, as it provides
an informal avenue for provision of government information, and may offer resourcing
benefits to the agency and potentially quicker processing times for applicants compared to
processing requests under the FOI Act.?

The FOI Guidelines at [3.5] advise that administrative access arrangements should operate
alongside the FOI Act, however ‘[w]here it appears that the document is likely to contain a
substantial number of redactions, it would generally be more appropriate for the request to
be processed under the FOI Act’.*

Conclusion

There is no information before me which indicates that the Department does not have
administrative access arrangements in place as alleged by the complainant in. FOI
complaint, or that these particular FOI requests would be more appropriately processed
under an administrative access arrangement.

In consideration of the above, | do not make any recommendations in relation to this issue.
Issue 3: Exercising a discretion to impose a charge

Allegation

The complainant alleges that the Department ‘exercises the discretion regarding charges by
always charging’.

Legislative framework

An agency or minister may impose a charge in respect of a request for access to a document
or for providing access to a document, under s 29 of the FOI Act. The charge must be
assessed in accordance with the Freedom of Information (Charges) Regulations 2019 (Charges
Regulations).

3 https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/administrative-access
4 See FOI Guidelines [3.5] footnote 3.
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Where the applicant objects to the estimated charge, they may contend that the charge has
been wrongly assessed or should be reduced or not imposed (s 29(1)(f)). The application
must:

e bemadeinwriting (s 29(1)(f))

e be made within 30 days of receiving the notice or such further period as the agency
or minister allows (s 29(1)(f))

e setoutthe applicant’s reasons for contending that the charge has been wrongly
assessed or should otherwise be reduced or not imposed (s 29(1)(f)(ii)).

Department submissions

In relation to the Department exercising its discretion to impose a charge, the Department
submits:

The department notes that in respect of the two FOI requests that are the subject of the
complaint, the department exercised its discretion to only issue charges in respect of one of the
requests |l - Furthermore, the department notes that it exercised its discretion to
reduce those charges in light of the contentions made by the complainant.

The department submits that it was appropriate for the department to exercise its

discretion to impose charges in |||l noting the complex foreign policy issues involved in
the request. While only one document was within scope of the request, processing the request
required consultation within the department and with PM&C, with access to the document
being refused on the basis of sections 34(1)(a), 33(a)(iii), and 33(a)(i) of the FOI Act.

Discussion

The FOI Guidelines [4.3] state:

Under s 8 of the Charges Regulations, an agency or minister has a discretion to impose or not
impose a charge, orimpose a charge that is lower than the applicable charge. In exercising
that discretion, the agency or minister should take account of the ‘lowest reasonable cost’
objective stated in the objects of the FOI Act (s 3(4)).

I note that in relation to the 2 FOI requests for access to non-personal information under
consideration in this FOI complaint, the Department exercised its discretion to impose a

charge in relation to ||l but not in relation to || N

In relation to || l], when the complainant contended the charge should be reduced or
not imposed, the Department reduced the charge in response to the contentions raised by
the complainant.

| have reviewed the Department’s annual FOI statistics, provided to the OAIC pursuant to s 93
of the FOI Act in relation to FOI processing. In 2020-21, the Department received 277 FOI
requests. Of those, 90 requests were for personal information, for which a charge cannot be
imposed; the remaining 187 were for non-personal information. The Department exercised
the discretion to impose a charge in relation to 48 of those non-personal requests.
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Conclusion

| am not satisfied that the Department exercises the discretion to impose a charge in relation
to FOI requests in relation to all or a significant majority of FOI requests.

In consideration of the above, | do not make any recommendations in relation to this issue.

Issue 4: Respondent sent the incorrect refund form
Allegation

The complainant alleges that the Department sent them the wrong form through which to
arrange a refund of a paid FOI charge.

Department submissions

In relation to the Department providing the incorrect refund form, the Department advises:
The complainant is correct that. was provided the incorrect form to process the refund of the
charges [ paid for the processing of |l The department regrets that the officer sent the
complainant the incorrect form and for any inconvenience that caused.
Following this error, the department reviewed and revised its refund procedures with the
department’s accounts team to ensure that the procedures for processing refunds are
streamlined and officers are aware of the correct forms to use.

Discussion

The Department has acknowledged that it provided the wrong form to the complainant in
this case and that it has taken steps to reduce the likelihood of that error occurring in the
future.

Conclusion

| am satisfied that the Department provided the wrong form to the complainant in relation to
the refund of a paid FOI charge. | am also satisfied that the Department has taken steps to

reduce the likelihood of that error recurring.

In consideration of the above, | do not make any recommendations in relation to this issue.
Recommendations

In considering whether it is appropriate to make recommendations in relation to the
Department’s compliance with statutory processing periods, | have considered the
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Department’s annual statistical returns, as provided to the OAIC for the 2019-20 and 2020-21
financial years:

Financial year Total FOlrequests Total FOl requests Compliance with
received processed in time statutory
timeframes
2019-20 136 117 86.0%
2020-21 168 115 68.4%

As noted in the table above, the Department’s statutory compliance reduced from 86% to
68.4% between 2019-20 and 2020-21. These statistics, as provided by the Department,
indicate that the Department’s compliance with the statutory processing period has
diminished.

To assist the Department in improving its compliance with the statutory processing period,
and pursuant to s 88 of the FOI Act, | make the following formal recommendations to the
Department that | believe the Department ought to implement within the timeframes
specified below:

1. The Department appoint an Information Champion® by 10 December 2021. The
Information Champion may be supported by an information governance board to
provide leadership, oversight and accountability necessary to promote and
operationalise the Department’s compliance with the FOI Act.

2. The Department should develop and implement a compliance action plan and
provide a copy of that plan to the OAIC by 10 February 2022. The compliance action
plan should include an explanation and assessment of the reasons for non-
compliance with the statutory processing period for the 2019-20 and 2020-21
financial years and proposals to improve compliance, including in relation to:

a) adequacy of resources
b) training

¢) operationalimprovements and

5 This recommendation is consistent with recommendations made by the Information Commissioner in
investigations into other agencies’ compliance with statutory processing timeframes. In those
investigations, the Information Commissioner recommended the appointment of an ‘Information
Champion’ to promote and operationalise compliance with the FOI Act, the preparation and
implementation of an operational manual for processing FOI requests and the provision of FOI training
to staff.
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d) proposals for how the Department will comply with the statutory processing
period in relation to any backlog of outstanding FOI requests as well as new
requests.

3. The Department should provide an implementation report to the OAIC by 10 May
2022, providing statistical evidence and analysis to demonstrate the effectiveness of
the implementation of the compliance action plan in recommendation 2 and
whether the reasons for non-compliance identified in the compliance action plan
have been rectified.

In developing the compliance action plan in response to recommendation 2, | suggest that
the Department have regard to the formal recommendations set out in the Information
Commissioner’s recent report on the Department of Home Affairs’ compliance with the
statutory processing requirements under the Freedom of Information Act 1982 in relation to
requests for non-personal information.

When considering the recommendations made above, the Department should consider
referring to relevant OAIC FOI resources which can be found on the OAIC website.

| request that the Department advise the OAIC of the implementation of each
recommendation within the timeframes specified.
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Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act ([N

_ and the Department of Home Affairs

On 8 February 2021, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant i< r<Presented by -

The complainant alleges the Department failed to provide a decision on their FOI request of
27 November 2020 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) (i NEEGNGD-

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines” which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 27 November 2020, the complainant made the FOI request to the Department

)

Under s 15(5) of the FOI Act, the Department was required to provide a decision to the
complainant by 27 December 2020.

On 27 December 2020, the Department was deemed to have refused access pursuant to
s 15AC of the FOI Act.

On 6 January 2021, the complainant sought IC review of the deemed access refusal decision.

RN
2The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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On 12 January 2021, the Department issued the complainant with a request consultation
notice under s 24AB of the FOI Act. The complainant clarified the scope of the request the
same day.

On 20 January 2021, the Department provided a substantive decision to the complainant.

On 21 January 2021, the complainant requested an internal review of the Department’s
decision. On 22 January 2021, the Department advised the complainant that this request
was invalid on the basis that as the decision became deemed under s 15AC, internal review is
unavailable.

On 8 February 2021, the complainant lodged an FOI complaint about the Department’s non-
compliance with the statutory processing period under s 70 of the FOI Act.

On 23 April 2021, the OAIC commenced an investigation into this complaint. On 3 June 2021,
the Department provided a response to the notice and request for information under s 75 of
the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.
Investigation results
Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and

conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on their FOI request of
27 November 2020 within the statutory timeframes set out in the FOI Act.?

Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if

3 The complainant also raised issues relating to the Department’s response to tehri request for internal
review. This issue will be dealt with separately to this investigation.
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consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken
to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either asingle
extension or a
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

request from agency or
minister

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

3
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The statutory processing period does not include:

the time that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB (8))

the time elapsing between an applicant being notified that a charge is payable and

either the applicant paying the charge (or a deposit on account of the charge) or the
agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to the complaint

Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:

The Department regretted that, due to a large backlog and staff leave over the
December/January holiday period, this request was not registered and acknowledged
until after it had already been deemed refused. The Department is confident recent
changes to its registration processes will mean this should not occur in the future.

The Department notes the decision was ultimately finalised 8 days after the revised scope
was agreed with the complainant.

The Department did not seek extensions of time under either ss 15AB, 15AC or 54D of the
FOI Act.

The statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.
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The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors (Attachment B).

On 3 August 2021 (Attachment C) and 14 September 2021° (Attachment D),° the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

e This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

e OurInformation Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

e This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

e Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

e This recommendation is well advanced. In line with the scope of the Cll, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

4 Email from the Department of Home Affairs to the OAIC on 3 August 2021
5 Email from the Department of Home Affairs to the OAIC on 14 September 2021

6The Department provided its response of 14 September 2021 (Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

The internal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the ClI
report but may make general observations on FOI processing by the Department as a
whole.

Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,

such as:

pro-actively publishing a wider range of commonly requested statistics

business process reforms and administrative release of documents to reduce demand for
personal FOI requests

robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

a successful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
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21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 27 November 2020. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 27 December 2020, but did
not do so until 20 January 2021.

The Department submits that the initial delay was due to staffing levels during the end of
year holiday period. Once the Department commenced processing the request, it provided a
decision within 8 days of the revised scope being finalised.

The Department did not seek extensions of time under either ss 15AB, 15AC or 54D of the FOI
Act, and the statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.
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Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request

B - "o

e The Department was due to provide a decision to the complainant by 27 December
2020, but did not do so until 20 January 2021.

e The Department did not seek extensions of time under ss 15AB, 15AC or 54D of the
FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e The statutory timeframe was not affected by the time elapsing between an applicant
being notified that a charge is payable and either the applicant paying the charge (or
a deposit on account of the charge) or the agency varying the decision that a charge
is payable under s 31 of the FOI Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022
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b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.’

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

7 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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ATTACHMENTA

Notice on completion under s 86 of the FOI Act (N

_ and the Department of Home Affairs

On 12 February 2021, the Office of the Australian Information Commissioner (OAIC) received
a complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant is N, <»esented by the

The complainant alleges the Department failed to provide a decision on-FOI request of
5 January 2021 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) (il

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines® which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 5 January 2021, the complainant made the FOI request to the Department

"

Under s 15 (5) of the FOI Act, the Department was required to provide a decision to the
complainant by 4 February 2021.

On 13 January 2021, the Department issued the complainant with a request consultation
notice under s 24AB of the FOI Act. The complainant responded that day, but did not revise
the scope of the request.

I s finalised on 6 April 2021 under s 54R of the FOI Act.

2 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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On 23 January 2021, the Department requested that a third party contractor conduct search
and retrieval for documents within their possession which would fall within the scope of the
request. These were received on 28 January 2021.

On 4 February 2021, the Department was deemed to have refused access pursuant to s 15AC
of the FOI Act.

On 12 February 2021, the complainant lodged a complaint under s 70 of the FOI Act about
the Department’s non-compliance with the statutory processing period.

On 23 February 2021, the complainant sought IC review of the deemed access refusal
decision.

On 31 March 2021, the Department provided a substantive decision to the complainant.
On 23 April 2021, the OAIC commenced an investigation into this complaint. On 3 June 2021,
the Department provided a response to the notice and request for information under s 75 of

the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOI complaint are set out in Annexure A to this Notice.
Investigation results
Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and

conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on.FOI request of
5 January 2021 within the statutory timeframes set out in the FOI Act.

Legislative framework

The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).
The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if

consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
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statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken

to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either asingle
extension ora
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

request from agency or
minister

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

e the time that an agency may take in a request consultation process to decide if a practical

refusal exists (s 24AB (8))

3
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e thetime elapsing between an applicant being notified that a charge is payable and
e either the applicant paying the charge (or a deposit on account of the charge) or the
e agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to the complaint
Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:
e there were delays in obtaining documents in scope held by a third party contractor

e therequestincluded police briefs and character assessments and the Department
needed to assess a substantial amount of information to determine documents in scope

e the documents required Quality Assessment by an FOI Manager, due to the complexity
and sensitivity of the subject matter

o the Department did not seek extensions of time under either ss 15 AA, 15AB, 15AC or 54D
of the FOI Act, and

e the statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors (Attachment B).
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On 3 August 20213 (Attachment C) and 14 September 2021* (Attachment D),’ the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

This recommendation is well advanced. In line with the scope of the ClI, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains

Email from the Department of Home Affairs to the OAIC on 3 August 2021
Email from the Department of Home Affairs to the OAIC on 14 September 2021

The Department provided its response of 14 September 2021 (Attachment D) in response to my request

of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

e Theinternal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

e Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cll
report but may make general observations on FOI processing by the Department as a
whole.

Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

a successful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.
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We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 5 January 2021. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 4 February 2021, but did not
do so until 31 March 2021.

The Department submits that the request was complex and voluminous requiring
managerial oversight. Further, the Department waited 5 days to receive the documents from
the third party.

It was open to the Department to seek extensions of time under either ss 15AA, 15AB, 15AC or
54D of the FOI Act, but it did not so. Further, the statutory processing period was not
extended for the purpose of conducting consultations pursuant to subsections 15(6) and (7)
of the FOI Act.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request
B

e The Department was required to provide a decision to the complainant by 4
February 2021, but did not do so until 31 March 2021.

.
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o The Department did not seek extensions of time under ss 15 AA, 15AB, 15AC or 54D of
the FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e The statutory timeframe was not affected by a request consultation process under
s 24AB (8) or by the time elapsing between an applicant being notified that a charge
is payable and either the applicant paying the charge (or a deposit on account of the
charge) or the agency varying the decision that a charge is payable under s 31 of the
FOI Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, I make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers) 28
March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.
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Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

6 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act (N

NN EEREHEI - the Department of

Home Affairs

On 22 March 2021, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant is RN <P csented by .The
Department refers to the complainant as A

The complainant alleges the Department failed to provide a decision on their FOI request of
6 January 2021 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) ([N -

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines® which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 6 January 2021, the complainant made the FOI request to the Department (N

-

Under s 15(5) of the FOI Act, the Department was required to provide a decision to the
complainant by 5 February 2021.

1 Department submission to the OAIC dated 3 June 2021

- N

3 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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On 14 January 2021, the Department issued the complainant with a request consultation
notice under s 24AB of the FOI Act. On the same day, the complainant refused to revise the
scope of the request.

On 5 February 2021, the Department was deemed to have refused access pursuant to s 15AC of
the FOI Act.

On 9 February 2021, the complainant sought IC review of the deemed access refusal Decision.
On 16 March 2021, the Department provided a substantive decision to the complainant.

On 16 March 2021, the complainant requested an internal review of the decision. On 18 March
2021, the Department advised the complainant that the internal review request is invalid.

On 22 March 2021, the complainant lodged a complaint under s 70 of the FOI Act about the
Department’s non-compliance with the statutory processing period.

On 23 April 2021, the OAIC commenced an investigation into this complaint. On 3 June 2021,
the Department provided a response to the notice and request for information under s 75 of

the FOI Act.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.
Investigation results
Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and

conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on their FOI request of
6 January 2021 within the statutory timeframes set out in the FOI Act.*

4 The complainant also raised issues in relation to the Department’s response to their request for internal
review. This issue will be dealt with separately to this investigation.
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Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken to
have received a request that meets the formal requirements of s s15(2), (2A). An agency should
act promptly to assist an applicant whose request does not meet the formal requirements in

keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either a single
extension ora
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

request from agency or
minister

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))
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Reason for extension

Extension period

Determined by

Notification requirement

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

e the time that an agency may take in a request consultation process to decide if a practical

refusal exists (s 24AB (8))
e the time elapsing between an applicant being notified that a charge is payable and
e either the applicant paying the charge (or a deposit on account of the charge) or the
e agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the

applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s

54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the agency

or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision is

made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department submissions

Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:

e The Department decided to process this request, despite there being grounds to practically
refuse it and the applicant being unwilling to revise the scope. The Department considers a

processing time of approximately 60 days to be consistent with the practical refusal

reasons set out in the original notice.

e The Department did not seek extensions of time under either ss 15AA, 15AB, 15AC or 54D of

the FOI Act.
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e The statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors (Attachment B).

On 3 August 2021° (Attachment C) and 14 September 2021° (Attachment D),” the Department
provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of FOI
requests for non-personal information, to its processes and procedures for processing FOI
requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

e This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

e Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

e This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin work
on a Procedural Instruction directed at personal FOI requests, noting that the majority of the
processes set out in the new Pl apply equally to personal FOI requests.

e Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion date
is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

e This recommendation is well advanced. In line with the scope of the Cll, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the Procedural
Instruction for personal FOI requests.

5 Email from the Department of Home Affairs to the OAIC on 3 August 2021
& Email from the Department of Home Affairs to the OAIC on 14 September 2021

" The Department provided its response of 14 September 2021 ( Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.

5
Page 306 of 353



FOIREQZ22/00008

o earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

e AGS training (decision maker and exemptions) is available for all staff who require a more in-
depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session has
generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

e Theinternal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

e Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the ClI
report but may make general observations on FOI processing by the Department as a whole.

Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more broadly,
the Department is considering options to facilitate the processing of FOI requests, such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time toward
processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding the
general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which do
not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on when
and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised more
cases older than 90 days in 2020-21 than in 2019-20;
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- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes for
non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of the
oldest non-personal request with no on-hand request older than 90 days. This was achieved
on the back of a further increase in the total number of non-personal requests in 2020-21; up
almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its reforms
and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process improvements
in the personal space will require similar decisions and trade-offs, noting the personal caseload
isa much larger program and has particular complexities in relation to identity resolution and
integrity.

Discussion

The FOI request was made on 6 January 2021. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 5 February 2021, but did not
do so until 16 March 2021.

The Department considers a processing time of approximately 60 days is consistent with the
practical refusal reasons set out in the original notice.

It was open to the Department to seek extensions of time under either ss 15AB, 15AC or 54D of
the FOI Act, but it did not do so.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request.

B ~ -

e The Department was required to provide a decision to the complainant by 5 February
2021 but did not do so until 16 March 2021.
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e The Department did not seek extensions of time under ss 15AB, 15AC or 54D of the FOI
Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e The statutory timeframe was not affected by the time elapsing between an applicant
being notified that a charge is payable and either the applicant paying the charge (or a
deposit on account of the charge) or the agency varying the decision that a charge is
payable under s 31 of the FOI Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account of
the improvements through implementing recommendation 1) and provide an action plan to
meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers) 28 March
2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.
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Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1,2 and 3 have been implemented
and operationalised and whether those actions have been sufficient to address the issues
identified in these complaints. The audit is to be undertaken by either the Department’s
internal auditors or by an external auditor, as determined by the Department. A copy of the
audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

8 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act ([N
- and the Department of Home Affairs

On 29 March 2021, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant is represented by [N The Department
refers to the complainant as L

The complainant alleges the Department failed to provide a decision or- FOI request of
9 October 2020 within the statutory timeframes set out in the FOI Act.

The FOI request the subject of this FOl complaint was also the subject of an Information

Commissioner review (IC review) |||} N -

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines® which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 9 October 2020, the complainant made the FOI request to the Department '

-

Under s 15(5) of the FOI Act, the Department was required to provide a decision to the
complainant by 8 November 2020.

! Department submissions to OAIC dated 3 June 2021
> I V' 2s finalised on 22 September 2021 under s 54W of the FOI Act.

3 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.

4 The OAIC’s s 75 Notice to the Department incorrectly dated the FOI request at 22 July 2020
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On 8 November 2020, the Department was deemed to have refused access pursuant to
s 15AC of the FOI Act °.

On 29 March 2021, the complainant lodged a complaint under s 70 of the FOI Act about the
Department’s non-compliance with the statutory processing period.

On 23 April 2021, the OAIC commenced an investigation into this complaint.
On 26 April 2021, the complainant sought IC Review of the deemed access refusal decision.

On 3 June 2021, the Department provided a response to the notice and request for
information under s 75 of the FOI Act.

On 29 April 2021, the Department provided a substantive decision to the complainant.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.
Investigation results
Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and

conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on-FOI request of
9 October 2020 within the statutory timeframes set out in the FOI Act.

Legislative framework

The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).
The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if

consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the

5Inits chronology dated 3 June 2021, the Department incorrectly states that the request became deemed
on 18 November 2020
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statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken

to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either a single
extension ora
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

request from agency or
minister

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

3
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The statutory processing period does not include:
e thetime that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB(8))

e thetime elapsing between an applicant being notified that a charge is payable and
— either the applicant paying the charge (or a deposit on account of the charge) or the

— agency varying the decision that a charge is payable (s 31).
Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department submissions
Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:

e The Department did not seek extensions of time under either ss 15 AA, 15AB, 15AC or 54D
of the FOI Act

e The statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.

The Department did not provide any further submissions in response to this complaint.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors (Attachment B).
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On 3 August 2021° (Attachment C) and 14 September 20217 (Attachment D),® the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

This recommendation is well advanced. In line with the scope of the ClI, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains

Email from the Department of Home Affairs to the OAIC on 3 August 2021
Email from the Department of Home Affairs to the OAIC on 14 September 2021

The Department provided its response of 14 September 2021 (Attachment D) in response to my request

of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

e Theinternal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

e Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cl|
report but may make general observations on FOI processing by the Department as a
whole.

Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

a successful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.
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We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 9 October 2020. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 8 November 2020, but did
not do so until 29 April 2021.

The Department did not seek extensions of time under either ss 15AB, 15AC or 54D of the FOI
Act, and the statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act. The Department did not
provide an explanation for the delay.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request

R . (ot

e The Department was required to provide a decision to the complainant by 8
November 2020, but did not do so until 29 April 2021.

e The Department did not seek extensions of time under ss 15 AA, 15AB, 15AC or 54D of
the FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.
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e The statutory timeframe was not affected by a request consultation process under
s 24AB(8) or by the time elapsing between an applicant being notified that a charge is
payable and either the applicant paying the charge (or a deposit on account of the
charge) or the agency varying the decision that a charge is payable under s 31 of the
FOI Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers) 28
March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
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address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

9 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act ([N

_ and the Department of Home Affairs

On 6 April 2021, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant is EEEENENNENERNER r<sented by IS

The complainant alleges the Department failed to provide a decision on. FOI request of
8 October 2020 within the statutory timeframes set out in the FOI Act.

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines® which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 8 October 2020, the complainant made the FOI request to the Department

)

Under s 15(5) of the FOI Act, the Department was required to provide a decision to the
complainant by 7 November 2020.

On 6 April 2021, the complainant lodged a complaint under s 70 of the FOI Act about the
Department’s non-compliance with the statutory processing period. The complainant did
not seek IC Review.

On 23 April 2021, the OAIC commenced an investigation into this complaint. On 3 June 2021,
the Department provided a response to the notice and request for information under s 75 of
the FOI Act.

1 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.

2 Inthe s 75 Notice to the Department, the OAIC incorrectly recorded the date of receipt as 22 July 2020.
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On 3 May 2021, the Department provided a substantive decision to the complainant.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOl complaint are set out in Annexure A to this Notice.
Investigation results

Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and
conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods
Complainant’s allegation

The complainant alleges the Department failed to provide a decision on-FOI request of
8 October 2020 within the statutory timeframes set out in the FOI Act.

Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken
to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).
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Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either asingle
extension or a
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

request from agency or
minister

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

e the time that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB (8))
e thetime elapsing between an applicant being notified that a charge is payable and
e either the applicant paying the charge (or a deposit on account of the charge) or the
e agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

3
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The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to the complaint

Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:

e The Department did not seek extensions of time under either ss 15 AA, 15AB, 15AC or 54D

of the FOI Act.

e The statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.

The Department did not provide an explanation for the delay in processing this request.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors (Attachment B).

On 3 August 20213 (Attachment C) and 14 September 2021* (Attachment D),’ the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

e This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

3 Email from the Department of Home Affairs to the OAIC on 3 August 2021
4 Email from the Department of Home Affairs to the OAIC on 14 September 2021

5The Department provided its response of 14 September 2021 ( Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

2. Recommendation 2: Operational Processes and Procedures

This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

3. Recommendation 3: Training

This recommendation is well advanced. In line with the scope of the Cll, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

4, Recommendation 4: Audit

The internal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the ClI
report but may make general observations on FOI processing by the Department as a
whole.
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Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
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the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was lodged on 8 October 2020. Under s 15 (5) of the FOI Act, the Department
was required to provide the complainant with a decision by 7 November 2020, but did not do
so until 3 May 2021.

It was open to the Department to seek extensions of time under either ss 15AA, 15AB, 15AC or
54D of the FOI Act, but it did not do so.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request
FA 20/10/00544 in that:

e The Department was required to provide a decision to the complainant by 7 November
2020, but did not do so until 3 May 2021.

e The Department did not seek extensions of time under ss 15AA, 15AB, 15AC or 54D of the
FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e The statutory timeframe was not affected by a request consultation process under
s 24AB(8) or by the time elapsing between an applicant being notified that a charge is
payable and either the applicant paying the charge (or a deposit on account of the
charge) or the agency varying the decision that a charge is payable under s 31 of the FOI
Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:

Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
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compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.

6 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act

_ and the Department of Home Affairs

On 6 April 2021, the Office of the Australian Information Commissioner (OAIC) received a
complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the
Department of Home Affairs (the Department) in the performance of its functions, and the
exercise of its powers, under the FOI Act.

The complainant - NN <»set< b EE

The complainant alleges the Department failed to provide a decision or- FOI request of
22 January 2021 within the statutory timeframes set out in the FOI Act.

This Notice on Completion sets out the issue as identified from the allegation raised by the
complainant. The allegation is assessed against the legislative framework and the FOI
Guidelines® which agencies and ministers must have regard to. | have considered the
complaint and the Department’s submissions in response before making conclusions about
the allegation.

Background

On 22 January 2021, the complainant made the FOI request to the Department

I

Under s 15(5) of the FOI Act, the Department was required to provide a decision to the
complainant by 21 February 2021.

On 21 February 2021, the Department was deemed to have refused access pursuant to
s 15AC of the FOI Act.

On 6 April 2021, the complainant lodged a complaint under s 70 of the FOI Act about the
Department’s non-compliance with the statutory processing period. The complainant has
not sought IC Review.

1 The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.

2 The OAIC s 75 letter to the Department noted the FOI request was received on 15 January 2021, this
should read ‘dated 15 January 2021 and received by the Department on 22 January 2021°.
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On 23 April 2021, the OAIC commenced an investigation into this complaint. On 3 June 2021,
the Department provided a response to the notice and request for information under s 75 of
the FOI Act.

On 30 April 2021, the Department provided the substantive decision to the complainant.

On 3 August 2021 and 14 September 2021, the Department provided further submissions in
response to the investigation notice of 23 April 2021.

The key procedural events in this FOI complaint are set out in Annexure A to this Notice.
Investigation results

Pursuant to s 87 of the FOI Act, the investigation conclusions set out my opinion and
conclusion on how the Department processed the complainant’s FOI request. | have
considered all the material provided by the Department and the complainant in this matter.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on their FOI request of
22 January 2021 within the statutory timeframes set out in the FOI Act.

Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by
30 days if consultation with a third party is undertaken (s 15(6)), and by 30 days if
consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a deemed
access refusal decision (s 15AC).

The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after receiving a
request, take all reasonable steps to enable the applicant to be notified of a decision on the
request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day processing period commences
on3 See also, FOI Guidelines at [3.125]. 4 the day after the day the agency or minister is taken
to have received a request that meets the formal requirements of s s15(2), (2A). An agency
should act promptly to assist an applicant whose request does not meet the formal
requirements in keeping with its obligations under s 15(3).

2
Page 329 of 353



FOIREQZ22/00008

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

Third party consultation:
consultation with a state,
or a person or business
concerning personal or
business information (s
15(6))

30 days

by default if agency or
minister determines ss
26A, 27 or 27A apply

agency or minister must
inform applicant of extension
as soon as practicable (s
15(6)(b))

Consultation with
foreign entity required to
determine if 33(a)(iii) or
33(b) exemptions apply
(s 15(7),(8))

30 days

by default if agency or
minister determines
consultation is needed

agency or minister must
inform applicant of extension
as soon as practicable (s
15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

up to 30 days, as
either asingle
extension or a
series of shorter
extensions. This
may be in addition
to an extension for

agency or minister but
only with written
agreement of applicant

agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

third party

consultation
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

request from agency or
minister

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

as determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

no legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))

The statutory processing period does not include:

e the time that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB (8))
e thetime elapsing between an applicant being notified that a charge is payable and
e either the applicant paying the charge (or a deposit on account of the charge) or the
e agency varying the decision that a charge is payable (s 31).

Deemed access refusal

Section 15AC provides that where a decision on an FOI request has not been provided to the
applicant within the statutory processing period, the principal officer of the agency or the
minister is deemed to have made a decision refusing access to the documents (s 15AC (3)).

3
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The FOI Guidelines at [3.154] - [3.155] explain:

The consequence of a deemed refusal is that an applicant may apply for IC review (s
54L(2)(a)) .... In addition, once the time has expired and there is a deemed decision, the
agency or minister cannot impose a charge for access...

Where an access refusal decision is deemed to have been made before a substantive decision
is made, the agency or minister continues to have an obligation to provide a statement of
reasons on the FOI request. This obligation to provide a statement of reasons on the FOI
request continues until any IC review of the deemed decision is finalised. ...

Department’s submissions to the complaint

Response to the Notice of investigation under s 75 of the FOI Act

On 3 June 2021, the Department provided its response to the complaint. The Department
provided a chronology of the processing of the request and advised that:

e The Department did not seek extensions of time under either ss 15AB, 15AC or 54D of the

FOI Act.

e The statutory processing period was not extended for the purpose of conducting
consultations pursuant to subsections 15(6) and (7) of the FOI Act.

The Department did not provide an explanation for the delay in processing this request.

The Department also provided submissions in relation to the general grounds for delay in
processing FOI requests for personal information, and the measures it is taking to address
those factors (Attachment B).

On 3 August 20213 (Attachment C) and 14 September 2021* (Attachment D),’ the
Department provided further submissions on the steps that it has undertaken to extend the
recommendations made in the Final Report of the Cll into the Department’s processing of
FOI requests for non-personal information, to its processes and procedures for processing
FOI requests for personal information. The Department advised that:

1. Recommendation 1: Appoint an Information Champion

e This recommendation is complete, noting the Information Champion’s role extends equally
to the non-personal and personal caseload.

3 Email from the Department of Home Affairs to the OAIC on 3 August 2021
4 Email from the Department of Home Affairs to the OAIC on 14 September 2021

5The Department provided its response of 14 September 2021 ( Attachment D) in response to my request
of 3 September 2021 for further information on the steps it has taken or is taking to extend the ClI
recommendations to its processing of FOI requests for personal information.
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Our Information Champion (SES Band 2) is actively engaged with the management and
oversight of the personal caseload as well as the non-personal caseload.

1. Recommendation 2: Operational Processes and Procedures

This recommendation is complete. In line with the scope of the Cll, the new Procedural
Instruction (PI) is focused on non-personal FOI requests. However, we will shortly begin
work on a Procedural Instruction directed at personal FOI requests, noting that the majority
of the processes set out in the new Pl apply equally to personal FOI requests.

Recommendations 2 and 3 related to the development of procedural guidance (procedural
instructions) and training in applying those instructions in the non-personal caseload. The
Department has finalised the procedural instruction for the non-personal caseload. The
Department is now developing procedural instructions for personal access and amendment
requests. This is an active project which will be completed by Q3 - an earlier completion
date is not possible while maintaining a focus on reducing backlogs across the caseload.

2. Recommendation 3: Training

This recommendation is well advanced. In line with the scope of the ClI, the new eLearning
package for FOI decision-makers is focused on non-personal FOI requests. In addition, we
will train Departmental staff involved in the processing of personal requests in the
Procedural Instruction for personal FOI requests.

earlier this month, the Department launched its new FOI eLearning package for all staff and
decision-makers. Module one includes an FOI overview that is relevant to both the personal
and non-personal space. We are actively tracking the take up of this package across the
Department.

AGS training (decision maker and exemptions) is available for all staff who require a more
in-depth understanding of FOI requirements and processes. The AGS module contains
information relevant to decision making, regardless of caseload. Our September session
has generated a lot of interest and we will run another two sessions in November 2021.

3. Recommendation 4: Audit

The internal audit scheduled for late 2021 or early 2022 will focus on the ClI’s
recommendations but we expect it will include observations on and recommendations for
the FOI caseload as a whole, including the personal case load.

Recommendation 4 requires us to complete an internal audit. This will necessarily focus on
the Department’s implementation of the Cll recommendations due to the nature of the Cll
report but may make general observations on FOI processing by the Department as a
whole.
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Department’s submissions regarding its processing of FOl requests in general

In its response of 3 August 2021, (Attachment C), the Department advised that, more
broadly, the Department is considering options to facilitate the processing of FOI requests,
such as:

e pro-actively publishing a wider range of commonly requested statistics

e business process reforms and administrative release of documents to reduce demand for
personal FOI requests

e robotic process automation of request registration so that we can redirect staff time
toward processing and decision-making.

In its response of 14 September 2021, the Department made further submissions regarding
the general processing of FOI requests as follows: (Attachment D)

While our immediate priority continues to be implementation of the recommendations of the
Cll, the Department has progressed a number of improvements in the personal space which
do not relate to Cll. These include:

- asuccessful extension of time trial - guidance is now being developed for officers on
when and how to use s15AA extensions;

- the development of dashboards, including daily updates to our on-hand data, which
increase management visibility of the caseload;

- increased management focus on priority parts of the caseload, including resources
dedicated to resolving our oldest and intractable cases in the personal caseload. In 2020-
21, in addition to processing new personal access requests, the Department finalised
more cases older than 90 days in 2020-21 than in 2019-20;

- maintenance of an improvements register which includes ideas for changes to the
personal caseload; and

- better management of complaints received into the inboxes.

We are also exploring the possibilities of automating registration processes, releasing
resources for decision making and expediting redactions. These are longer term projects and
subject to resourcing.

General comments

The very high volume of FOI requests received by the Department will mean continuing
pressures across the FOI program, including in the personal caseload. However, the
Department is committed to continuing to improve its processes for responding to FOI
requests, within its allocated resources. To this end, the Department has maintained a stable
level of resourcing in FOI, even when managing whole of government priorities such as the
humanitarian response in Afghanistan and the establishment of a border measures

program.

The impact of recent business process reforms, in response to the Cll and independently, has
led to a significant improvement in the Department’s compliance with statutory timeframes
for non-personal requests (up from 37 per cent to 65 per cent) and a reduction in the age of
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the oldest non-personal request with no on-hand request older than 90 days. This was
achieved on the back of a further increase in the total number of non-personal requests in
2020-21; up almost 15% when compared to the previous financial year.

However, to deliver these improvements quickly, the Department has had to phase its
reforms and transfer some resources internally, from the personal caseload to the business
improvement function and non-personal caseload. To deliver broader process
improvements in the personal space will require similar decisions and trade-offs, noting the
personal caseload is a much larger program and has particular complexities in relation to
identity resolution and integrity.

Discussion

The FOI request was made on 22 January 2021. Pursuant to s 15(5)(b) of the FOI Act, the
Department was due to provide a decision to the complainant by 21 February 2021, but did
not do so until 30 April 2021.

It was open to the Department to seek extensions of time under either ss 15AA, 15AB, 15AC or
54D of the FOI Act, but it did not do so.

The statutory processing period was not extended for the purpose of conducting consultations
pursuant to subsections 15(6) and (7) of the FOI Act.

Conclusions

The Department did not comply with s 15(5)(b) of the FOI Act when processing FOI request
FA 21/01/01494, in that:

e The Department was required to provide a decision to the complainant by 21
February 2021, but did not do so until 30 April 2021.

e The Department did not seek extensions of time under ss 15AB, 15AC or 54D of the
FOI Act, and the statutory processing period was not extended for the purpose of
conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

e The statutory timeframe was not affected by a request consultation process under
s 24AB(8) or by the time elapsing between an applicant being notified that a charge is
payable and either the applicant paying the charge (or a deposit on account of the
charge) or the agency varying the decision that a charge is payable under s 31 of the
FOI Act.

Recommendations

In light of the Department’s submissions, pursuant to s 88 of the FOI Act, | make the following
formal recommendations to the Department that | believe the Department ought to
implement within the timeframes specified below:
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Recommendation 1

The Department prepare and implement an operational manual for processing FOI requests
for personal information to be approved by the Information Champion by 28 February 2022.
The operational manual is to include, at a minimum, the steps that will be taken to ensure
compliance with statutory processing requirements. Consistent with the requirements of the
Information Publication Scheme, the operational manual should be made publicly available
by the Department on its website.

Recommendation 2

By 28 February 2022, the Department ascertain the additional resources (human or
otherwise) anticipated to be required in order to meet statutory timeframes (taking account
of the improvements through implementing recommendation 1) and provide an action plan
to meet those requirements.

Recommendation 3
The Department:

a. undertake and complete training on the operational manual for FOI Section staff and
other staff (both decision makers and other staff who assist decision makers)
28 March 2022

b. ensure that online training in processing FOI requests for personal information is
available to all staff of the Department by 28 March 2022, and

c. ensure that new staff joining the FOI Section are trained in relation to the operational
manual within 2 weeks of commencing in the FOI Section.

Recommendation 4

By 30 May 2022, the Department undertake an audit of the processing of FOI requests for
personal information to assess whether Recommendations 1, 2 and 3 have been
implemented and operationalised and whether those actions have been sufficient to
address the issues identified in these complaints. The audit is to be undertaken by either the
Department’s internal auditors or by an external auditor, as determined by the Department.
A copy of the audit report should be provided to the OAIC.

When considering the recommendations made above, the Department should refer to
relevant OAIC FOI resources which can be found on the OAIC website.®

6 See https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/. The OAIC’s FOI Essentials
toolkit, may be of particular assistance to the Department.
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| request that the Department advise the OAIC of the implementation of each of the
recommendations within the timeframes specified.
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENT A

Notice on completion under s 86 of the FOI Act (il 2nd
) B 2 d the Department of Veterans'

Affairs

On 16 March 2021, the Office of the Australian Information Commissioner (OAIC) received
two complaints under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about
the Department of Veterans' Affairs (the Department) in the performance of its functions and
the exercise of its powers under the FOI Act.

The complainant is N

The complainant alleges the Department failed to provide decisions onjjj two FOI requests
of 1 February 2021 within the statutory processing period set out in the FOI Act.

The two FOI requests relating to these two FOI complaints were also the subject of two
Information Commissioner reviews (IC review) (OAIC references: i 2"d

B 2nd Agency references: R IIDIIEEEERIE \which have now been

finalised.

This Notice on Completion assesses the complaints against the FOI Act and the FOI
Guidelines' to which agencies and ministers must have regard. | have considered the
complaints and the Department’s submissions in response when making these findings.

Background

On 1 February 2021, the complainant applied to the Department for access to documents,

submitting two separate FOI requests (Agency references: [ ISIDIIEEEEEE ) Under
s 15(5) of the FOI Act, the Department was required to provide decisions on the access

requests to the complainant by 3 March 2021.

On 2 March 2021, the Department applied to the OAIC for an extension of time in each matter

under s 15AB of the FOI Act (OAIC references: SR IIDINEEETRIEIEIE -

On 9 March 2021, the OAIC granted the Department extensions of time under s 15AB of the
FOI Act for each FOI request. As a result of those extensions of time, the Department was
required to provide the complainant with decisions in each matter by 12 March 2021.

! The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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On 16 March 2021, the complainant lodged two FOI complaints under s 70 of the FOI Act
about the Department’s non-compliance with the statutory processing period (this matter;

DD DNEEEEEEE] ) The complainant also sought two IC reviews as the

complainant contended that both FOI requests were deemed access refusal decisions (OAIC

references NNNNDNEIEVENENENE )

During the course of this investigation the Department advised the OAIC that on 10 March
2021, it informed the complainant that third party consultations were required under s 27 of
the FOI Act. Under s 15(6) of the FOI Act, the processing period was extended by 30 days to
conduct third party consultations, with the Department’s decisions in these matters due to
be provided to the complainant by 12 April 2021.

On 7 April 2021, the Department provided the complainant with one decision letter which set
out the reasons for decision for each of the two FOI requests (Agency references: |l

)
On 2 September 2021, in accordance with s 75 of the FOI Act, the OAIC notified the
Department that it would investigate the complaint and requested the Department’s

response to the complaint.

On 24 September 2021, the Department provided a response to the notice and request for
information (Annexure A).

Investigation results
Pursuant to s 87 of the FOI Act, the investigation results set out the matters that | have

investigated and my opinion and conclusions about the complaint. | have considered all the
material provided by the Department and the complainant in this investigation.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges that the Department failed to provide a decision for the two FOI
requests dated 1 February 2021 within the statutory processing period set out in the FOI Act.

> EOEDIEEERNEREE] vere finalised on 11 May 2021 and 29 June 2021 respectively under s 54 R
of the FOI Act.
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Legislative framework

The FOI Act provides a statutory processing period of 30 days to process an FOI request
(s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by 30
days if consultation with a third party is undertaken (s 15(6)), and by 30 days if consultation
with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory processing period for complex or voluminous requests (s 15AB) or following a
deemed access refusal decision (s 15AC).

The statutory processing period does not include:

e thetime that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB(8))

e the time elapsing between an applicant being notified that a charge is payable and
— either the applicant paying the charge (or a deposit on account of the charge) or the

— agency varying the decision that a charge is payable (s 31).
Department’s submissions to the complaints

On 24 September 2021 the Department provided its response to the OAIC notice under s 75
of the FOI Act, providing submissions addressing the complaints (Annexure A). The
Department provided a chronology of the processing of the requests, advised that both
decisions were provided to the complainant within the stautory processing period. The
Department submitted that:

a) the FOl requests were received on 1 February 2021

b) the Department attempted to obtain an agreement for an extension of time for both
FOI requests under s 15AA, however the complainant did not agree to the
extensions of time

c) the Department obtained an extention of time under s 15AB of the FOI Act for both
FOI requests from the OAIC

d) the statutory processing period was extended for the purpose of conducting
consultations pursuant to s 15(6) of the FOI Act for both FOI requests, and

e) the Department provided its decision in each matter on 7 April 2021.

Discussion

The FOI requests were made on 1 February 2021. On 2 March 2021, extensions to the
statutory processing time were sought by the Department under s 15AB of the FOI Act. On 9
March 2021, extensions were granted for the requests on the basis that the requests were
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considered complex. Following extensions of time granted under the FOI Act, the statutory
processing period for both requests was extended to 12 March 2021.

Following the decisions to grant the extensions of time to 12 March 2021, on 10 March 2021,
the Department informed the complainant that third party consultations were required
under s 27 of the FOI Act. Under s 15(6) of the FOI Act, the processing period was extended
by an additional 30 days to conduct third party consultations. This information was not
provided by the complainant in jj§FO! complaint submissions.

I have reviewed the Department’s correspondence to the complaint advising jjiij that the
statutory processing period had been extended under s 15(6) of the FOI Act for the purposes
of conducting third party consultations. | am satisfied that the Department’s
correspondence is compliant with s 15(6)(b).

Accordingly, the Department’s decisions were due to be provided to the complainant by the
extended decision date 12 April 2021. The Department provided one decision letter
encompassing both FOI requests to the complainant on 7 April 2021.

Conclusions
| am satisfied that the statutory processing period was extended as follows:

a) On9 March 2021, the statutory processing period for both requests was extended
under s 15AB of the Act. The statutory processing period for both requests was
extended to 12 March 2021.

b) On 10 March 2021, the complainant was notified that third party consultations were
required under s 27 of the FOI Act. The statutory processing period was extended by
an additional 30 days under s 15(6) of the FOI Act to 12 April 2021.

| am satisfied that the statutory processing period was not affected by a request
consultation process under s 24AB(8) or by the time elapsing between an applicant being
notified that a charge is payable and either the applicant paying the charge (or a deposit on
account of the charge) or the agency varying the decision that a charge is payable under

s 31 of the FOI Act.

As the Department provided one decision letter encompassing both FOI requests to the

complainant on 7 April 2021, | am satisfied that the Department’s decisions in relation to
FOIl requests were provided within the statutory processing period set out in the FOI Act.

Recommendations

In consideration of the above, | make no recommendations pursuant to s 88 of the FOI Act.

4
Page 340 of 353



DOCUMENT 36
FOIREQZ22/00008

Australian Government

Office of the Australian Information Commissioner

ATTACHMENT A

Notice on completion under s 86 of the FOI Act (il 2nd
I B 2 d the Department of Veterans'

Affairs

On 16 March 2021, the Office of the Australian Information Commissioner (OAIC) received
two complaints under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about
the Department of Veterans' Affairs (the Department) in the performance of its functions and
the exercise of its powers under the FOI Act.

The complainant is S

The complainant alleges the Department failed to provide decisions orijjjij two FOI requests
of 1 February 2021 within the statutory processing period set out in the FOI Act.

The two FOI requests relating to these two FOI complaints were also the subject of two
Information Commissioner reviews (IC review) (OAIC references: il 2nd

B 2nd Agency references: EEEIIDIIEEEEEE ) \which have now been

finalised.

This Notice on Completion assesses the complaints against the FOI Act and the FOI
Guidelines' to which agencies and ministers must have regard. | have considered the
complaints and the Department’s submissions in response when making these findings.

Background

On 1 February 2021, the complainant applied to the Department for access to documents,

submitting two separate FOI requests (Agency references: [ ISIDIIEEEEEE ) Under
s 15(5) of the FOI Act, the Department was required to provide decisions on the access

requests to the complainant by 3 March 2021.

On 2 March 2021, the Department applied to the OAIC for an extension of time in each matter

under s 15AB of the FOI Act (OAIC references: SR IIDINEEETRIEIEIE -

On 9 March 2021, the OAIC granted the Department extensions of time under s 15AB of the
FOI Act for each FOI request. As a result of those extensions of time, the Department was
required to provide the complainant with decisions in each matter by 12 March 2021.

! The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
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On 16 March 2021, the complainant lodged two FOI complaints under s 70 of the FOI Act
about the Department’s non-compliance with the statutory processing period (this matter;

DD DNEEEEEEE] ) The complainant also sought two IC reviews as the

complainant contended that both FOI requests were deemed access refusal decisions (OAIC

references NNNNDNEIEVENENENE )

During the course of this investigation the Department advised the OAIC that on 10 March
2021, it informed the complainant that third party consultations were required under s 27 of
the FOI Act. Under s 15(6) of the FOI Act, the processing period was extended by 30 days to
conduct third party consultations, with the Department’s decisions in these matters due to
be provided to the complainant by 12 April 2021.

On 7 April 2021, the Department provided the complainant with one decision letter which set

out the reasons for decision for each of the two FOI requests (Agency references: FOI 40586
and FOI 40589).

On 2 September 2021, in accordance with s 75 of the FOI Act, the OAIC notified the
Department that it would investigate the complaint and requested the Department’s

response to the complaint.

On 24 September 2021, the Department provided a response to the notice and request for
information (Annexure A).

Investigation results
Pursuant to s 87 of the FOI Act, the investigation results set out the matters that | have

investigated and my opinion and conclusions about the complaint. | have considered all the
material provided by the Department and the complainant in this investigation.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges that the Department failed to provide a decision for the two FOI
requests dated 1 February 2021 within the statutory processing period set out in the FOI Act.

> D NEE IR finalised on 11 May 2021 and 29 June 2021 respectively under s 54 R
of the FOI Act.
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Legislative framework

The FOI Act provides a statutory processing period of 30 days to process an FOI request
(s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by 30
days if consultation with a third party is undertaken (s 15(6)), and by 30 days if consultation
with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory processing period for complex or voluminous requests (s 15AB) or following a
deemed access refusal decision (s 15AC).

The statutory processing period does not include:

e thetime that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB(8))

e the time elapsing between an applicant being notified that a charge is payable and
— either the applicant paying the charge (or a deposit on account of the charge) or the

— agency varying the decision that a charge is payable (s 31).
Department’s submissions to the complaints

On 24 September 2021 the Department provided its response to the OAIC notice under s 75
of the FOI Act, providing submissions addressing the complaints (Annexure A). The
Department provided a chronology of the processing of the requests, advised that both
decisions were provided to the complainant within the stautory processing period. The
Department submitted that:

a) the FOl requests were received on 1 February 2021

b) the Department attempted to obtain an agreement for an extension of time for both
FOI requests under s 15AA, however the complainant did not agree to the
extensions of time

c) the Department obtained an extention of time under s 15AB of the FOI Act for both
FOI requests from the OAIC

d) the statutory processing period was extended for the purpose of conducting
consultations pursuant to s 15(6) of the FOI Act for both FOI requests, and

e) the Department provided its decision in each matter on 7 April 2021.

Discussion

The FOI requests were made on 1 February 2021. On 2 March 2021, extensions to the
statutory processing time were sought by the Department under s 15AB of the FOI Act. On 9
March 2021, extensions were granted for the requests on the basis that the requests were
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considered complex. Following extensions of time granted under the FOI Act, the statutory
processing period for both requests was extended to 12 March 2021.

Following the decisions to grant the extensions of time to 12 March 2021, on 10 March 2021,
the Department informed the complainant that third party consultations were required
under s 27 of the FOI Act. Under s 15(6) of the FOI Act, the processing period was extended
by an additional 30 days to conduct third party consultations. This information was not
provided by the complainant injjjiij FOI complaint submissions.

I have reviewed the Department’s correspondence to the complaint advising jjiij that the
statutory processing period had been extended under s 15(6) of the FOI Act for the purposes
of conducting third party consultations. | am satisfied that the Department’s
correspondence is compliant with s 15(6)(b).

Accordingly, the Department’s decisions were due to be provided to the complainant by the
extended decision date 12 April 2021. The Department provided one decision letter
encompassing both FOI requests to the complainant on 7 April 2021.

Conclusions
| am satisfied that the statutory processing period was extended as follows:

a) On9 March 2021, the statutory processing period for both requests was extended
under s 15AB of the Act. The statutory processing period for both requests was
extended to 12 March 2021.

b) On 10 March 2021, the complainant was notified that third party consultations were
required under s 27 of the FOI Act. The statutory processing period was extended by
an additional 30 days under s 15(6) of the FOI Act to 12 April 2021.

| am satisfied that the statutory processing period was not affected by a request
consultation process under s 24AB(8) or by the time elapsing between an applicant being
notified that a charge is payable and either the applicant paying the charge (or a deposit on
account of the charge) or the agency varying the decision that a charge is payable under

s 31 of the FOI Act.

As the Department provided one decision letter encompassing both FOI requests to the

complainant on 7 April 2021, | am satisfied that the Department’s decisions in relation to
FOIl requests were provided within the statutory processing period set out in the FOI Act.

Recommendations

In consideration of the above, | make no recommendations pursuant to s 88 of the FOI Act.

4
Page 344 of 353



FOIREQ22/00008 DOCUMENT 37

Australian Government

Office of the Australian Information Commissioner

Notice on completion under s 86 of the FOI Act ([N IR

- and the Department of Veterans’ Affairs

On 25 May 2021, the Office of the Australian Information Commissioner (OAIC) received a complaint
under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI Act) about the

Department of Veterans’ Affairs (the Department) in the performance of its functions and the
exercise of its powers under the FOI Act.

The complainant is TR

The complainant alleges that the Department failed to adhere to statutory processing timeframes
in relation tofjFO! request dated 6 January 2021 (-

This Notice on completion sets out the issues identified from the complainant’s allegations. The
allegations are assessed against the legislative framework and the FOI Guidelines,* to which
agencies and ministers must have regard in performing a function or exercising a power under the
FOI Act.

Background

On 6 January 2021 the complainant wrote to the Secretary to the Department in relation to a
matter that.‘ was seeking to have investigated. At the end of that 8-page correspondence.‘
requested documents under the FOI Act.

On 5 February 2021, the Department was due to provide the complainant a decision on the FOI
request.

On 11 March 2021 the complainant wrote to the Department in relation to a new FOI request and
referenced. earlier request of 6 January 2021. It was following receipt of that correspondence
that the Department re-examined the complainant’s letter to the Secretary of 6 January 2021 and
identified the FOI request contained therein and sent the request to the relevant team for
processing.

On 25 May 2021, the complainant lodged a complaint under s 70 of the FOI Act about the
Department’s non-compliance with the statutory processing period and sought IC review of the
deemed access refusal decision on 23 March 2021.

On 3 June 2021, the complainant withdrew i IC review application.

On 6 September 2021, the OAIC notified the Department that it would investigate the complaint
under s 75 of the FOI Act and requested the Department’s response to the complaint.

! Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act (the FOI Guidelines).
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On 5 October 2021, the Department provided a response to the notice and request for information.
Investigation results

Pursuant to s 87 of the FOI Act, the investigation results set out my opinions, conclusions and
suggestions arising from the investigation of this matter. During this investigation, | have had
regard to:

e the complaint

e the Department’s submissions of 5 October 2021

e theFOIlActand

e the Guidelines issued by the Australian Information Commissioner under 93A of the FOI
Act to which agencies must have regard in performing a function or exercising a power
under the FOI Act (FOI Guidelines).

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on. FOI request within the
statutory timeframes set out in the FOI Act.

Legislative framework
The FOI Act provides a statutory timeframe of 30 days to process an FOI request (s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement (s 15AA), by 30 days if
consultation with a third party is undertaken (s 15(6)), and by 30 days if consultation with a foreign
entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the statutory
timeframe for complex or voluminous requests (s 15AB) or following a deemed access refusal
decision (s 15AC).

The statutory processing period does not include:

e thetime that an agency may take in a request consultation process to decide if a practical
refusal exists (s 24AB(8))
e the time elapsing between an applicant being notified that a charge is payable and

— either the applicant paying the charge (or a deposit on account of the charge) or the

— agency varying the decision that a charge is payable (s 31).
Department’s submissions

In response to the OAIC’s investigation, the Department submits:
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On 11 March 2021, the Department became aware of the sentence where_ made an FOI
request and .email was referred to the correct electronic address and processing commenced. The
Department explained what occurred to  and adopted a consultative approach
throughout the processing of the FOI request. The officers engaged with to also apologise
that the request was not processed earlier and a decision was made within 30 days of the Department
becoming aware of the request. The decision maker notified of a decision to give part
access on 30 March 2021._ lodged a further FOI request in April 2021, which was
processed within the statutory timeframe.

The full submissions from the Department are at Attachment A.
Conclusions

The FOI request was made on 6 January 2021. Pursuant to s 15(5)(b) of the FOI Act, the Department
was due to provide a decision to the complainant by 5 February 2021 but did not do so until
30 March 2021.

It was open to the Department to seek extensions of time under either ss 15AA, 15AB, 15AC or 54D
of the FOI Act, but it did not do so. The statutory processing period was not extended for the
purpose of conducting consultations pursuant to subsections 15(6) and (7) of the FOI Act.

| have considered that when the request of 6 January 2021 was drawn to the Department’s
attention, it took appropriate steps to process the request, provided an explanation of what had
occurred to the complainant and apologised.

In response to the OAIC’s investigation notice, the Department submitted that it is ‘implementing
improvements to respond to FOI requests, including better communications with business areas
who receive potential FOI requests to ensure they identify such requests early and forward the
correspondence to the correct area within the Department as soon as practicable’.

Recommendations

In considering whether to make any recommendations which | believe the Department ought to
implement, | have considered the Department’s submissions explaining what had occurred in this
case and steps it was taking to ensure that FOI requests received by the Department other than
through its specified FOl email address are processed within statutory timeframes.

| have considered the steps that the Department took upon becoming aware that the FOI request
had been overlooked, including engaging with and providing an explanation to the complainant,
processing the request and apologising to the complainant.

Given the Department’s response to this complaint, and the steps it is taking to ensure that FOI
requests received other than through its specified FOIl email address are processed within
statutory timeframes, | do not consider any recommendations are warranted in this case.
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Australian Government

Office of the Australian Information Commissioner

ATTACHMENTA

Notice on completion under s 86 of the FOI Act ()
B 2nd the Department of the Prime Minister and Cabinet

On 9 June 2021 the Office of the Australian Information Commissioner (OAIC)
received a complaint under s 70 of the Freedom of Information Act 1982 (Cth) (the FOI
Act) about the Department of the Prime Minister and Cabinet (the Department) in the
performance of its functions and the exercise of its powers under the FOI Act.

The complainant is N

The complainant alleges the Department failed to provide a decision on their FOI
request of 3 April 2021 within the statutory timeframes set out in the FOI Act.

The FOI request related to this complaint is also the subject of an Information

Commissioner review (IC review) (il -

This Notice on Completion assesses the complaint against the FOI Act and the FOI
Guidelines? to which agencies and ministers must have regard. | have considered the
complaint and the Department’s submissions in response when making these
findings.

Background

On 3 April 20213, the complainant made the FOI request to the Department
() - Fo!lowing extensions of the statutory processing time permitted
under the FOI Act, the Department was required to provide a decision to the
complainant on 4 June 2021

1
s 22(1)(@)(n Irrelevantmaterial |
2The Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to which
agencies must have regard to in performing a function or exercising a power under the FOI Act.
3 The Department in its submissions of 29 September 2021 submit the lodgement date as 6 April 2021, the
Department’s decision of 5 July 2021 records the lodgement date as 3 April 2021.

* The statutory processing period was extended under s 15AB of the FOI Act (S EEEEEEEEEE
I
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On 4 June 2021, the Department was deemed to have refused access pursuant to
s 15AC of the FOI Act as it had not provided a decision to the complainant.

On 4 and 5 June 2021 the complainant sought IC review of the deemed access refusal
decision (Jillll) 2nd lodged a complaint under s 70 of the FOI Act about the
Department’s non-compliance with the statutory processing period.”

On 2 September 2021, in accordance with s 75 of the FOI Act, the OAIC notified the
Department that it would investigate the complaint and requested the Department’s
response to the complaint.

On 29 September 2021, the Department provided a response to the notice and
request for information (Annexure A).

Investigation results

Pursuant to s 87 of the FOI Act, the investigation results set out the matters that |
have investigated and my opinion and conclusions about the complaint. | have
considered the material provided by the Department and the complainant in this
investigation.

Issue: Compliance with statutory processing periods

Complainant’s allegation

The complainant alleges the Department failed to provide a decision on their FOI
request dated 3 April 2021 within the statutory timeframes set out in the FOI Act.

Legislative framework

The FOI Act provides a statutory timeframe of 30 days to process an FOI request
(s 15(5)).

The period can be extended by up to 30 days with the applicant’s agreement
(s 15AA), by 30 days if consultation with a third party is undertaken (s 15(6)), and by
30 days if consultation with a foreign entity is undertaken (s 15(8)).

An agency or minister may apply to the Information Commissioner for extension of the
statutory timeframe for complex or voluminous requests (s 15AB) or following a
deemed access refusal decision (s 15AC).

50n 5 July 2021, the Department provided a decision to the complainant in response to their FOI request
of 3 April 2021.
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The FOI Guidelines at [3.139] state:

An agency or minister must, as soon as practicable, and no later than 30 days after
receiving a request, take all reasonable steps to enable the applicant to be notified
of a decision on the request (s 15(5)(b)). Section 15(5)(b) provides that the 30-day
processing period commences the day after the day the agency or minister is taken
to have received a request that meets the formal requirements of s s15(2), (2A). An
agency should act promptly to assist an applicant whose request does not meet the
formal requirements in keeping with its obligations under s 15(3).

Table 1: Extension of time provisions

Reason for extension

Extension period

Determined by

Notification requirement

consultation with a
State, or a personin
relation to personal
information or business
concerning personal or
business information

(s 15(6))

Third party consultation:

30days

By operation of the law
if agency or minister
determines ss 26A, 27
or 27A apply

Agency or minister must
inform applicant of extension
as soon as practicable

(s 15(6)(b))

Consultation with
foreign entity if required
to determine if 33(a)(iii)
or 33(b) exemptions
apply (s 15(7),(8))

30 days

By operation of law if
agency or minister
determines
consultation is
appropriate

Agency or minister must
inform applicant of extension
as soon as practicable

(s 15(8)(b))

By agreement between
applicant and agency or
minister (s 15AA)

Up to 30 days, as
either asingle
extension or a
series of shorter
extensions. This
may be in addition
to an extension for

Agency or minister but
only with written
agreement of applicant

Agency or minister must give
written notice of the extension
to the Information
Commissioner as soon as
practicable (s 15AA(b))

request from agency or
minister

third party

consultation.
Complex or voluminous 30 days or other Information Commissioner must inform
request (s 15AB) period Commissioner, upon applicant and agency or

minister of an extension period
as soon as practicable where a
decision is made to grant the
extension (s 15AB(3))

Following a deemed
refusal (s 15AC(4))

As determined by
the Information
Commissioner

Information
Commissioner, upon
request from agency or
minister

No legislative requirement but
Commissioner may require
agency or minister to notify
applicant or third party as a
condition of granting the
extension (s 15AC(6))
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The statutory processing period does not include:

e thetime taken in a request consultation process where the agency or minister has
given the applicant a notice about a practical refusal reason (s 24AB(8))

e thetime elapsing between an applicant being notified that a charge is payable
and either

— the applicant paying the charge (or a deposit on account of the charge) or

— the agency varying the decision that a charge is payable (s 31).
Department’s submissions to complaint

On 29 September 2021, the Department provided its response to the complaint
(Annexure A). The Department provided a chronology of the processing of the
request and advised that the delay in finalising the request was due to:

a) therequest was complex and voluminous and required searching through
a large volume and range of complex and sensitive email and

b) all PM&C FOI decisions are to be noted by relevant Senior Executives and
the Prime Minister’s Office.

The Department did not explain to what extent the engagement with relevant
Senior Executives and the Prime Minister’s Office contributed to the processing
delay.

Discussion

The FOI request was made on 3 April 2021°. Extensions to the statutory processing
time were sought and provided to the Department under s 15AB of the FOI Act on
the basis that the FOI request was complex or voluminous. Following extensions of
time permitted under the FOI Act, the Department was required to provide a
decision to the complainant by 4 June 2021, but did not do so until 5 July 2021".

Extensions to the statutory processing time under s 15AB of the FOI Act are provided
to ensure that the agency has adequate time to finalise the processing of the FOI
request in circumstances where the standard processing time of 30 days is
insufficient due to its complexity or volume.

¢ Department decision letter dated 5 July 2021.
" Department decision letter dated 5 July 2021.
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Where agencies or ministers make an application to extend the processing
timeframe under the FOI Act and the OAIC grants the application and extends the
processing period, agencies are expected to finalise the FOI request within that
extended period. In making a decision to extend the processing timeframe, the OAIC
is cognisant of the impact of that decision, which delays the deeming effect of

s 15AC(3) of the FOI Act that is enlivened when an agency fails to process an FOI
request within the 30 day period. In this particular matter, the OAIC’s decisions to
extend the processing period were based on the information that the Department
had provided, including information about the time needed to process the FOI
request. Following the decisions to grant the extensions of time, the Department was
expected to be in a position to provide a well-reasoned decision by the extended
decision date.

Conclusions

The Department did not comply with the processing period extended twice under
s 15AB of the FOI Act when processing FOI request [l i» that:

a) the Department was required to provide a decision to the complainant by
4 June 2021, but did not do so until 5 July 2021

b) the Department sought and was granted extensions of time under s 15AB of
the FOI Act which were provided to the Department on the basis that the FOI
request was complex or voluminous

c) the Department considered the delay attributable to both the volume and
complexity of the FOI request and the Department’s internal clearance and
communication processes.

Recommendations

In considering whether to make any recommendations which | believe the
Department ought to implement, | have considered:

e the Department’s submissions of 29 September 2021
e recommendations made by the Information Commissioner into a
separate investigation about the Department’s compliance with
statutory timeframes which were implemented by the Department,
including recommendations that:
o astatement be issued to all staff highlighting the Department’s
obligations under the FOI Act
o the Department provide FOI training to new employees during
induction and annual refresher training to existing employees
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o the Department develop policies and procedures in relation to
administrative access to information

o the Department review its FOI processing guidance material and
conduct an audit into its compliance with statutory timeframes.?

Pursuant to s 88 of the FOI Act, | make the following formal recommendations to the
Department that | believe the Department ought to implement within the
timeframes specified below:

1. The Department appoint an Information Champion® by 5 November 2021.
The Information Champion may be supported by an information governance
board to provide leadership, oversight and accountability necessary to
promote and operationalise the Department’s compliance with the FOI Act.

2. The Department provide training to FOI Section staff and relevant Senior
Executives by 5 January 2022 about the obligations under the FOI Act to
comply with statutory processing periods.

| request that the Department advise the OAIC of the implementation of each
recommendation within the timeframes specified.

® OAIC reference numbers SN NN NSIEVERNENE

% This recommendation is consistent with recommendations made by the Information Commissioner in
investigations into other agencies’ compliance with statutory processing timeframes. In those
investigations, the Information Commissioner recommended the appointment of an ‘Information
Champion’ to promote and operationalise compliance with the FOI Act, the preparation and

implementation of an operational manual for processing FOI requests and the provision of FOI training to
staff.
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