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Compromise Amendment A
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Article 1
Subject-matter and scope

1. Fhis The purpose of this Regulation isto contribute to the proper functioning of the
internal market by laying down harmonised rules ensuring contestable and fair
markets for all businesses to the benefit of both business users and end usersin the
digital sector across the Union where gatekeepers are present so as to foster
innovation and increase consumer welfare.

2. This Regulation shall apply to core platform services provided or offered by
gatekeepers to business users established in the Union or end users established or
located in the Union, irrespective of the place of establishment or residence of the
gatekeepers and irrespective of the law otherwise applicable to the provision of
service.

3. This Regulation shall not apply to markets:

(8 related to eectronic communications networks as defined in point (1) of Article
2 of Directive (EU) 2018/1972 of the European Parliament and of the Council?;

(b) related to electronic communications se rvices as defined in point (4) of Article
2 of Directive (EU) 2018/1972 other than those related to number-independent
interpersonal communication services as defined in point {(4)(b) (7) of Article 2
of that Directive.

4, With regard to interpersonal communication services this Regulation is without
prejudice to the powers and tasks granted to the nationa regulatory and other
competent authorities by virtue of Article 61 of Directive (EU) 2018/1972.

5. In order to avoid the fragmentation of the internal market, Member States shall not
impose on gatekeepers within the meaning of this Regulation further obligations by
way of laws, regulations or administrative action for the purpose of ensuring
contestable and fair markets. This is without prejudice to rules pursuing other
legitimate public interests, in compliance with Union law. In particular, nothing in this
Regulation precludes Member States from imposing obligations, which are
compatible with Union law, on undertakings, including providers of core platform
services where these obligations are unrelated to the relevant undertakings having a
status of gatekeeper within the meaning of this Regulation in order to protect
consumers, er to fight against acts of unfair competition or to pursue other legitimate
public interests.

6. This Regulation iswithout prejudice to the application of Articles 101 and 102 TFEU.
It is aso without prejudice to the application of: national rules prohibiting

! Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018
establishing the European Electronic Communications Code (Recast) (OJ L 321, 17.12.2018, p. 36).
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anticompetitive agreements, decisions by associations of undertakings, concerted
practices and abuses of dominant positions; national competition rules prohibiting
other forms of unilatera conduct insofar as they these rules are applied to
undertakings other than gatekeeperswithin the meaning of this Regulation or amount
to imposing additional obligations on gatekeepers, Council Regulation (EC) No
139/2004? and natlonal rules concernlng merger control and Regulatlon (EU)

National authorities shall not take decisions which would run counter to a decision
adopted by the Commission under this Regulation. The Commission and Member
States shall work in close cooperation and coordination in their enforcement actions
on the basis of the principles established in Article 31d.

Article 31
Professional secrecy

The information collected pursuant to Articles 3, 42; 43; 19, 20, and 21 and 31d shall
be used only for the purposes of this Regulation.

Theinformation collected pursuant to Article 12 shall be used only for the purposes
of this Regulation and Regulation (EC) No. 139/2004.

Theinformation collected pursuant to Article 13 shall be used only for the purposes
of this Regulation and Regulation 2016/679/EU.

Without prejudice to the exchange and to the use of information provided for the
purpose of use pursuant to Articles 12, 13, 31d, 32 and 33, the Commission, the
authorities of the Member States, their officials, servants and other persons working
under the supervision of these authorities and any natural or legal person, including
auditors and experts appointed pursuant to Article 24(2), shal not disclose
information acquired or exchanged by them pursuant to this Regulation and of the
kind covered by the obligation of professional secrecy. Thisobligation shall also apply
to al representatives and experts of Member States participating in any of the
activities of the Digital Markets Advisory Committee pursuant to Article 32.

Article 31a
European High-Level Group of Digital Regulators

The Commission shall establish a European High-Level Group of Digital Regulators
(the “Group”) in the form of an expert group, consisting of a representative of the
Commission, a representative of relevant Union bodies, representatives of national
competent authorities and representatives of other national competent authoritiesin
specific sectorsincluding data protection, electronic communications and consumer
protection authorities.

For the purposes of paragraph 1, the relevant national competent authorities shall
be represented in the group by their respective heads. In order to facilitate the work

Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between
undertakl ngs (the EC Merger Regulatlon) (OJ L 24, 29 1 2004 p 1)
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of the Group, the Commission shall provide it with a secretariat.

3. Thework of the Group may be organised into expert working groups building cross-
regulator specialist teams that provide the Commission with high level of expertise.

Article 31b
Tasks of the European High-Level Group of Digital Regulators

1. The Group shall assist the Commission in ensuring the consistent application of this
Regulation and monitoring its compliance by means of advice, expertise and
recommendations. To that end, the Group shall have the following tasks:

() to consider matters related to cooperation and coordination between the
Commission and Member States in their enforcement actions by promoting the
exchange of information and best practices about their work and decision-making
principlesand practices with the aim of devel oping a consistent regulatory approach;

(b) to make recommendations to the Commission on the need to conduct market
investigations under Articles 14, 15, 16 and 17,

(c) to make recommendations to the Commission on the need to update the
obligations of the Regulation under Articles5 and 6;

(d) to provide advice and expertiseto the Commission in the preparation of legislative
proposals and policy initiatives including under Article 38;

(e) to provide advice and expertise to the Commission in the preparation of delegated
acts;

(f) where necessary, to provide advice and expertise in the early preparation of
implementing acts, before submisson to the committee in accordance with
Regulation (EU) N°182/2011; and

(g) at therequest of the Commission, to provide technical advice and expertise before
the adoption of a specification decision under Article 7.

2. The Group shall report every year on its activities to the European Parliament and
offer recommendations and policy suggestions related to the enforcement of this
Regulation and other matters contributing to the development of a consistent
regulatory approach to the digital single market.

3 The Group shall establish its rules of procedure in line with Commission expert
groups rules established by Commission decision C(2016)3301.

4, The Group meetings with stakeholders and gatekeepers shall be registered and
published on a monthly basisin line with the EU transparency register.

Article 31c

Role of national competition authorities and other competent authorities
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National competition authoritiesaswell asother competent authorities designated by
the Member State shall support the Commission in monitoring compliance with and
enforcement of the obligations laid down in this Regulation and report regularly to
the Commission on compliance with this Regulation.

National competition authorities as well as other competent authorities may, under
the coordination of the Commission, provide support to a market investigation or
proceedings pursuant to Article 7(2), 15, 16, 17, 19, 20, 21 by collecting information
and providing expertise.

National competition authorities as well as other competent authorities may collect
complaints in accordance with the procedure foreseen in Article 24a.

Article 31d
Cooperation and coordination with Member States

The Commission and Member States shall work in close cooperation and coordinate
thelr enforcement actions to ensure coherent, effective and complementary
enforcement of this Regulation.

Where a national authority intendsto launch an investigation on gatekeepers based
on national lawsreferred to in Article 1(6), it shall inform the Commission in writing
of thefirst formal investigative measure, before or immediately after the start of such
measure. Thisinformation may also be made available to the national competition
authorities as well as other competent authorities of the other Member States.

Where a national authority intends to impose obligations on gatekeepers based on
national laws referred to in Article 1(6), it shall, no later than 60 days before its
adoption, communicate the draft measure to the Commission stating the reasons for
the measure. This information may also be made available to the national
competition authorities as well as other competent authorities of the other Member
States. Where the Commission within those 60 days indicates to the national
authority concerned that the draft measure runs counter to this Regulation or to a
decision adopted by the Commission under this Regulation or contemplated in
proceedings initiated by the Commission, that national authority shall not adopt the
measure.

The Commission and the national competition authorities as well as other competent
authorities of the Member States enforcing therulesreferred to in Article 1(6) shall
have the power to provide one another with any matter of fact or of law, including
confidential information.

The national competition authorities as well as other competent authorities of the
Member States enforcing the rules referred to in Article 1(6) may consult the
Commission on any matter relating to the application of this Regulation.
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Article 32
Digital Markets Advisory Committee

1 The Commission shall be assisted by the Digital Markets Advisory Committee. That
Committee shall be a Committee within the meaning of Regulation (EU) No
182/2011.

la For meetings in which specific issues are being discussed, Member States shall be
entitled to appoint an additional representative from an authority with the relevant
expertise for the issues discussed. This iswithout prejudice to the right of members
of the Committee to be assisted by other experts from the Member States.

2. Where the opinion of the committee is to be obtained by written procedure, that
procedure shall be terminated without result when, within the time-limit for delivery
of the opinion, the chair of the committee so decides or asimple majority of committee
members so request.

3. The Commission shall communicate the opinion of the Digita Markets Advisory
Committee to the addressee of an individua decision, together with that decision. It
shall make the opinion public together with the individual decision, having regard to
the legitimate interest in the protection of professional secrecy.

4, Where reference is made to this paragraph, Article 4 of Regulation (EU) No 182/2011
shall apply.
da. Meetings of the Digital Markets Advisory Committee and the Commission with

representatives of gatekeepers and other stakeholders shall be registered and
published on a monthly basisin line with the EU transparency register.

Article 33
Request for a market investigation

1 Two or more national competition authorities or other ccompetent national

authorities may request When-three er-mere-Member-Statesrequest the Commission
to open an mvestl gation pursuant to Articles 15 16, 17 or 25 because they-consider

sheulel—bedestgnateel—asﬂargatekeeper—the Competent authorlty (|es) shall submlt
evidence in support of their request. The Commission shall within four months
examine whether there are reasonable grounds to open such an investigation. Where
the Commission considers that there are insufficient grounds for initiating
proceedings, it may reect such request and inform the respective competent
authority (ies) of its reasons. The Commission shall publish the results of its
assessment.

CORRESPONDING RECITALS:

Q) Digital services in general and online platforms in particular play an increasingly
important role in the economy, in particular in the internal market, by providing
business users with gateways to reach end users throughout the Union and beyond,
by facilitating cross-border trade and by opening entirely new business opportunities

to alarge number of companies in the Union and-facttating-eroess-berder-tradingto the

benefit of European consumers.
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Core platform services, at the sametime, feature anumber of characteristics that can be
exploited by their providers. These characteristics of core platform services include
among others extreme scale economies, which often result from nearly zero marginal
costs to add business users or end users. Other characteristics of core platform services
are very strong network effects, an ability to connect many business users with many
end users through the multi-sidedness of these services, a significant degree of
dependence of both business users and end users, lock-in effects, alack of multi-homing
for the same purpose by end users, vertical integration, and data driven-advantages. All
these characteristics combined with unfair conduct by providers of these services can
have the effect of substantially undermining the contestability of the core platform
services, as well as impacting the fairness of the commercial relationship between
providers of such services and their business users and end users, leading to rapid and
potentially far-reaching decreases in business users’ and end users’ choice in practice,
and therefore can confer to the provider of those services the position of a so-called
gatekeeper. At the same time, it should be recognised that services acting in a non-
commercial purpose capacity such as collaborative projects should not be considered
as core serevices for the purpose of this Regulation.

A smal number of large providers of core platform services have emerged with
considerable economic power. Typicaly, they feature an ability to connect many
business users with many end users through their services which, in turn, allows them
to leverage their advantages, such as their access to large amounts of data, from one
area of their activity to new ones. Some of these providers exercise control over whole
platform ecosystems in the digital economy and are structurally extremely difficult to
challenge or contest by existing or new market operators, irrespective of how innovative
and efficient these may be. Contestability is particularly reduced due to the existence
of very high barriersto entry or exit, including high investment costs, which cannot, or
not easily, be recuperated in case of exit, and absence of (or reduced access to) some
key inputsin the digital economy, such as data. As aresult, the likelihood increases that
the underlying markets do not function well — or will soon fail to function well.

The combination of those features of gatekeepers is likely to lead in many cases to
serious imbalances in bargaining power and, consequently, to unfair practices and
conditions for business users aswell as end users of core platform services provided by
gatekeepers, to the detriment of prices, quality, privacy and security standards, fair
competition, choice and innovation therein.

It follows that the market processes are often incapable of ensuring fair economic
outcomes with regard to core platform services. Whereas Articles 101 and 102 TFEU
remain applicable to the conduct of gatekeepers, their scope is limited to certain
instances of market power (e.g. dominance on specific markets) and of anti-competitive
behaviour, while enforcement occurs ex post and requires an extensive investigation of
often very complex facts on a case by case basis. Moreover, existing Union law does
not address, or does not address effectively, the identified challenges to the well-
functioning of the internal market posed by the conduct of gatekeepers, which are not
necessarily dominant in competition-law terms.

Gatekeepers have asignificant impact on the internal market, providing gateways for a
large number of business users, to reach end users, everywhere in the Union and on
different markets. The adverse impact of unfair practices on the internal market and
particularly weak contestability of core platform services, including their negative
societal and economic implications, have led national |egislators and sectoral regulators
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(7)

(8)

9)

(10)

to act. A number of natienal-regulatory solutions have already been adopted at national
level or proposed to address unfair practices and the contestability of digital services or
at least with regard to some of them. This has created a risk of divergent regulatory
solutions and thereby fragmentation of the internal market, thus raising the risk of
increased compliance costs due to different sets of national regulatory requirements.

Therefore, business users and end-users of core platform services provided by
gatekeepers should be afforded appropriate regul atory safeguards throughout the Union
against the unfair behaviour of gatekeepersin order to facilitate cross-border business
within the Union and thereby improve the proper functioning of the internal market and
to address existing or likely emerging fragmentation in the specific areas covered by
this Regulation. Moreover, while gatekeepers tend to adopt global or at least pan-
European business model s and algorithmic structures, they can adopt, and in some cases
have adopted, different business conditions and practices in different Member States,
which isliable to create disparities between the competitive conditions for the users of
core platform services provided by gatekeepers, to the detriment of integration within
the internal market.

By approximating diverging national laws, obstacles to the freedom to provide and
receive services, including retail services, within the internal market should be
eliminated. A targeted set of harmonised mandatory—+ules legal obligations should
therefore be established at Union level to ensure contestable and fair digital markets
featuring the presence of gatekeepers within the interna market to the benefit of the
European economy as whole and European consumersin particular.

A fragmentation of theinternal market can only be effectively averted if Member States
are prevented from applying on gatekeepers further rules or obligations rational-rutes
wh+elckfor the purpose of ensurlng contestable and falr markets are-specific-to-the

» tion: This is without
prejudlce to the ablllty of Member Statee to |mpose the same, stricter or differrent
obligations on gatekeepers in order to pursue other legitimate public interests, in
compliance with Union law. Those legitimate public interests can be, among others,
consumer protection, fight against acts of unfair competition and fostering media
freedom and pluralism, freedom of expression, as well as diversity in culture or in
languages. At the same time, since this Regulation aims at complementing the
enforcement of competition law, it should be specified that this Regulation is without
prejudice to Articles 101 and 102 TFEU, to the corresponding national competition
rules and to other national competition rules regarding unilateral behaviour that are
based on an individualised assessment of market positions and behaviour, including its
likely effects and the precise scope of the prohibited behaviour, and which provide for
the possibility of undertakingsto make efficiency and objective justification arguments
for the behaviour in question. However, the application of the latter rules should not
affect the obligations and prohibitions imposed on gatekeepers under this Regulation
and their uniform and effective application in the internal market.

Articles 101 and 102 TFEU and the corresponding national competition rules
concerning anticompetitive multilateral and unilateral conduct aswell as merger control
have as their objective the protection of undistorted competition on the market. This
Regulation pursues an objective that is complementary to, but different from that of
protecting undistorted competition on any given market, as defined in competition-law
terms, which is to ensure that markets where gatekeepers are present are and remain
contestable and fair, and to protect the respective rights of business users and end
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users, independently from the actual, likely or presumed effects of the conduct of a
given gatekeeper covered by this Regulation on competition on a given market. This
Regulation therefore aims at protecting a different legal interest from those rules and
should be without prejudice to their application.

This Regulation should aso complement, without prejudice to their application, the
rules resulting from other acts of Union law regulating certain aspects of the provision
of services covered by this Regulation, in particular Regulation (EU) 2019/1150 of the
European Parliament and of the Council®, Regulation (EU) xx/xx/EU [DSA] of the
European Parliament and of the Council®, Regulation (EU) 2016/679 of the European
Parliament and of the Council®, Directive (EU) 2019/790 of the European Parliament
and of the Council’, Directive 2002/58/EC, Directive (EU) 2015/2366 of the European
Parliament and of the Council®, Directive (EU) 2019/882, Directive(EU) 2018/1808
and Directive (EU) 2010/13 of the European Parliament and of the Council®, Directive
2005/29/EC of the European Parliament and of the Council and Council Directive
93/13/EEC as weII as natienal-rules at natlonal level adopted in accordance with
, ¢ Union legidation.
Concerm ng specifical Iy rules on consent to the processing of personal data set out in
Regulation (EU) 2016/679 and Directive 2002/58/EC, this Regulation applies these
rules without affecting them.

Weak contestability and unfair practices in the digital sector are more frequent and
pronounced for certain digital servicesthan for others. Thisisthe casein particular for
widespread and commonly used digital services that mostly directly intermediate
between business users and end users and where features such as extreme scale
economies, very strong network effects, an ability to connect many business users with
many end users through the multi-sidedness of these services, lock-in effects, alack of
multi-homing or vertical integration are the most prevalent. Often, there is only one or
very few large providers of those digital services. These providers of core platform
services have emerged most frequently as gatekeepers for business users and end users
with far-reaching impacts, gaining the ability to easily set commercial conditions and
terms in a unilateral and detrimental manner for their business users and end users.
Accordingly, it is necessary to focus only on those digital servicesthat are most broadly

Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting
fairness and transparency for business users of online intermediation services (OJ L 186, 11.7.2019, p.
57).

Regulation (EU) .../.. of the European Parliament and of the Council — proposal on a Single Market For
Digital Services (Digital Services Act) and amending Directive 2000/31/EC.

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (OJ L 119, 4.5.2016,
p. 1).

Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright
and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/ (OJ L
130, 17.5.2019, p. 92.).

Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on
payment services in the internal market, amending Directives 2002/65/EC, 2009/110/EC and
2013/36/EU and Regulation (EU) No 1093/2010, and repealing Directive 2007/64/EC ( OJ L 337,
23.12.2015, p. 35).

Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the
coordination of certain provisionslaid down by law, regulation or administrative actionin Member States
concerning the provision of audiovisual media services (Audiovisual Media Services Directive) (OJ L
95, 15.4.2010, p. 1).
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(75)

(75a)

(75b)

(77)

used by business users and end users and where-based-en-current-market-conditions,
concerns about weak contestability and unfair practices by gatekeepers are more
apparent and pressing from an internal market perspective.

In particular, online intermediation services, online search engines, operating systems
such as on smart devises, internet of things or embedded digital servicesin vehicles,
online social networking, video sharing platform services, number-independent
interpersonal communication services, cloud computing services, virtual assistant
services, web browsers, connected TV and online advertising services al have the
capacity to affect alarge number of end users and businesses alike, which entailsarisk
of unfair business practices. They therefore should be included in the definition of core
platform services and fall into the scope of this Regulation. Online intermediation
services may also be activein thefield of financial services, and they may intermediate
or be used to provide such services as listed non-exhaustively in Annex 1l to Directive
(EU) 2015/1535 of the European Parliament and of the Council®®. In certain
circumstances, the notion of end users should encompass users that are traditionally
considered business users, but in a given situation do not use the core platform services
to provide goods or services to other end users, such as for example businesses relying
on cloud computing services for their own purposes.

In the context of proceedings carried out under this Regulation, the undertakings
concerned should be accorded the right to be heard by the Commission and the
decisions taken should be widely publicised. While ensuring the rights to good
administration and the rights of defence of the undertakings concerned, in particular,
the right of access to the file and the right to be heard, it is essential that confidential
and sensitive commercial information, which could affect the privacy of trade secrets,
be protected. Furthermore, while respecting the confidentiality of the information, the
Commission should ensure that any information relied on for the purpose of the decision
Isdisclosed to an extent that allows the addressee of the decision to understand the facts
and considerations that led up to the decision. Finally, under certain conditions certain
business records, such as communication between lawyers and their clients, may be
considered confidentia if the relevant conditions are met.

In order to facilitate cooperation and coordination between the Commission and
Member States in their enforcement actions, a high-level group of regulators with
responsibilitiesin thedigital sector should be established with the power to advisethe
Commission. Establishing that group of regulators should enable the exchange of
information and best practices among the Members States, and enhance better
monitoring and thus strengthen the implementation of this Regulation.

The Commission shall apply the provisions of this Regulation in close cooperation
with the competent national authorities, to ensure effective enforceability as well as
coherent implementation of this Regulation and to facilitate the cooperation with
national authorities.

The advisory committee established in accordance with Regulation (EU) No 182//2011
should also deliver opinions on certain individual decisions of the Commission issued
under this Regulation. In order to ensure contestable and fair markets in the digital
sector across the Union where gatekeepers are present, the power to adopt acts in

10

Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015 laying
down a procedure for the provision of information in the field of technical regulations and of rules on
Information Society services, OJL 241, 17.9.2015, p. 1.
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(77a)

(79)

(79 @)

accordance with Article 290 of the Treaty should be delegated to the Commission to
supplement this Regulation. In particular, delegated acts should be adopted in respect
of the methodology for determining the quantltatlve thresholds for deagnatlon of
gatekeepers under thls Regulatlon a eS , ‘ !

eent&stab#ﬁyeﬁeereplaﬁermeenﬂe%eeareeniam Itis of partlcular |mportance that

the Commission carries out appropriate consultations and that those consultations be
conducted in accordance with the principles lad down in the Interinstitutional
Agreement on Better Law-Making of 13 April 2016%. In particular, to ensure equal
participation in the preparation of delegated acts, the European Parliament and the
Council receive all documents at the same time as Member States' experts, and their
experts systematically have access to meetings of Commission expert groups dealing
with the preparation of delegated acts.

National courts will have an important role in applying this Regulation and should
be allowed to ask the Commission to send them information or opinionson questions
concerning the application of this Regulation. At the same time, the Commission
should be able to submit oral or written observations to courts of the Member States.

The objective of this Regulation is to ensure a contestable and fair digital sector in
general and core platform services in particular, with a view to promoting innovation,
high quality of digital products and services, fair and competitive prices, as well as a
high quality and choice for end usersin the digital sector. This cannot be sufficiently
achieved by the Member States, but can only, by reason of the business model and
operations of the gatekeepers and the scale and effects of their operations, be fully
achieved at Union level. The Union may adopt measures, in accordance with the
principle of subsidiarity as set out in Article 5 of the Treaty on European Union. In
accordance with the principle of proportionality, as set out in that Article, this
Regulation does not go beyond what is necessary in order to achieve that objective.

Without prejudice to the budgetary procedure and through existing financial
instruments, adequate human, financial and technical resources should be allocated
to the Commission to ensure that it can effectively perform its duties and exercise its
powers in respect of the enforcement of this Regulation.

(79b) This Regulation respects the fundamental rights and observes the principles recognised

in particular by the Charter of Fundamental Rights of the European Union, in particular
Articles 16, 47 and 50 thereof. Accordingly, this Regulation should be interpreted and
applied with respect to those rights and principles.

11

Interinstitutional Agreement between the European Parliament, the Council of the European Union and
the European Commission on Better Law-Making (OJ L 123, 12.5.2016, p.1).
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Compromise Amendment B
on Definitionsreplacing all relevant amendments, including AM s 33-36, 413-490 ,
ECON: 9, 65-78, ITRE: 63-78, CULT: 7-8, 41-49, JURI: 11, 57-72, LIBE: 27-32, TRAN:
27

Article 2
Definitions

For the purposes of this Regulation, the following definitions apply:

Q) ‘Gatekeeper’ means a provider of core platform services designated pursuant to
Article 3;
2 ‘Core platform service’ means any of the following:

(@ onlineintermediation services,

(b) online search engines;

(c) onlinesocia networking services;

(d) video-sharing platform services;

(60  number-independent interpersonal communication services;
(f) operating systems,

(fa) web browsers,

(fb) virtual assistants;

(fc) connected TV;

(9 cloud computing services;

(h) online advertising services, including any advertising networks, advertising
exchanges and any other advertising intermediation services, provided by a
provider where the undertaking to which it belongsis also a provider of any
of the core platform serviceslisted in points (a) to (g);

3 ‘Information society service’ means any service within the meaning of point (b) of
Article 1(1) of Directive (EU) 2015/1535;

4) ‘Digital sector’ means the sector of products and services provided by means of or
through information society services;

(5) ‘Online intermediation services’ means services as defined in point 2 of Article 2 of
Regulation (EU) 2019/1150;

(6) ‘Online search engine’ means a digital service as defined in point 5 of Article 2 of

Regulation (EU) 2019/1150 thus excluding the search functions on other online
intermediation services;

) ‘Online social networking service’ means a platform that enables end users to connect,
share, discover and communicate with each other across multiple devices and, in
particular, via chats, posts, videos and recommendations,
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(8)
9)
(10)

(10a)

(10 b)

10¢)

(11)
(12)
(13)

(14)

(14a)

(15

‘Video-sharing platform service’ means a service as defined in point (aa) of Article
1(1) of Directive (EU) 2010/13%;

‘Number-independent interpersonal communications service’ means a service as
defined in point 7 of Article 2 of Directive (EU) 2018/1972;

‘Operating system’ means a system software which controls the basic functions of the
hardware or software and enables software applicationsto run onit;

Web browser’ means software application that enables users to access and interact
with web content hosted on servers that are connected to networks such as the
I nternet, including standalone web browsers as well as web browsers integrated or
embedded in software or similar

‘Virtual assistants’ means software that is incorporated or inter-connected with a
good, within the meaning of Directive 2019/771, that can process demands, tasks or
guestions based on audio, imaging or other cognitive-computing technologies,
including augmented reality services, and based on those demands, tasks or
guestions access their own and third party services or control their own and third
party devices.

”connected TV” means a system software or software application that controls a
television set connected to the internet that enables software applicationsto run on
itincluding for the provision of music and video streaming, or viewing of pictures;

‘Cloud computing services’ means a digital service as defined in point 19 of Article4
of Directive (EU) 2016/1148 of the European Parliament and of the Council?;

‘Software application stores’ means a type of online intermediation services, which is
focused on software applications as the intermediated product or service;

‘Software application” means any digital product or service that runs on an operating
system;

‘Ancillary service’ means services provided in the context of or together with core
platform services, including payment services as defined in point 3 of Article 4,
technical services which support the provision of payment services as defined in
Article 3(j) of Directive (EU) 2015/2366, in-app payment systems, fulfilment,
including parcel delivery as defined in Article 2 paragraph 2 of Regulation (EU)
2018/644, freight transport, identification or advertising services,

In-app payment system’ means an application, service or user interface to process
the payments from users of an app.

‘Identification service’ means a type of ancillary services that enables any type of
verification of theidentity of end users or business users, regardless of the technol ogy
used;

Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the
coordination of certain provisionslaid down by law, regulation or administrative actionin Member States
concerning the provision of audiovisual media services (Audiovisual Media Services Directive) (OJ L
95, 15.4.2010, p. 1).

Directive (EU) 2016/1148 of the European Parliament and of the Council of 6 July 2016 concerning
measures for a high common level of security of network and information systems across the Union (OJ
L 194, 19.7.2016, p. 1).
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(16)

(17)

(18)

(18 a)

(19)

(20)
(21)

(22)

(23)

(23b)

‘End user’ means any natural or legal person using core platform services other than
as a business user;

‘Business user’ means any natural or legal person acting in a commercia or
professional capacity using core platform services en—the-basis—of —contractual
relationships-with-the-provider—of-these serviees for the purpose of or in the course

of providing goods or servicesto end users;
‘Ranking’ means the relative prominence given to goods or services offered through

oentneintermediation-serviecesor-ontine sockal-netweorking-coreplatform services,

or the relevance given to search results by online search engines, as presented,
organised or communicated by the core platform service providers ef—eni—i—ne

oni-me%arehengr—n&—r&peemreiy Whateqcer—theirrespectiveiy of thetechnological

means used for such presentation, organisation or communication;

‘Search results’ means any information in any format, including texts, graphics,
voice or other output, returned in response and related to a written or oral search
guery, irrespective of whether the information is an organic result, a paid result, a
direct answer or any product, service or information offered in connection with, or
displayed along with, or partly or entirely embedded in, the organic results;

‘Data’ means any digital representation of acts, facts or information and any
compilation of such acts, facts or information, including in the form of sound, visua
or audiovisua recording;

‘Personal data’ means any information as defined in point 1 of Article 4 of Regulation
(EV) 2016/679;

‘Non-personal data’ means data other than personal data as defined in point 1 of
Article 4 of Regulation (EU) 2016/679;

‘Undertaking’ means all linked enterprises or connected undertakings that form a
group through the direct or indirect control of an enterprise or undertaking by another
and that are engaged in an economic activity, regardless of their legal status and the
way in which they are financed,

‘Control’ means the possibility of exercising decisive influence on an undertaking, as
understood in Regulation (EU) No 139/2004.

‘Interoperability’ means the ability to exchange information and mutually use the
information which hasbeen exchanged so that all elements of hardware or software
relevant for a given service and used by its provider effectively work with hardware
or software relevant for a given services provided by third party providers different
from the elements through which theinformation concerned isoriginally provided.
This shall include the ability to access such information without having to use an
application software or other technologiesfor conversion.

CORRESPONDING RECITALS

(14)

A number of other ancillary services, such as identification services, payment services,
technical services which support the provision of payment services or in-app payement
systems, may be provided by gatekeepers together with their core platform services. As
gatekeepers frequently provide the portfolio of their services as part of an integrated
ecosystem to which third-party providers of such ancillary services do not have access,
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at least not subject to equal conditions, and can link the access to the core platform
service to take-up of one or more ancillary services, the gatekeepers are likely to have
an increased ability and incentive to leverage their gatekeeper power from their core

platform services to these ancillary services, to the detriment of choice and
contestability of these services.
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Compromise Amendment C

on gatekeeper designation replacing all relevant amendments, including AM 37-51, 491
- 591, ECON: 10-19, 49, 79-100, I TRE: 10-14, 79-98, CULT: 9-12, 50-54, JURI: 12-18,
73-87, LIBE: 3-4, 33, TRAN: 4-12, 28-39

Article 3
Designation of gatekeepers

1 A—provider of coreplatform—services An undertaking shall be designated as
gatekeeper if:

(&8 it hasasignificant impact on the internal market;

(b) it operates a core platform service which serves as an important gateway for
business users er and end usersto reach other end users; and

(c) itenjoysan entrenched and durable positioninits operationsor it isforeseeable
that it will enjoy such aposition in the near future.

2. A-provider of-coreplatform-serviees An undertaking shall be presumed to satisfy:
(@ the requirement in paragraph 1 point (a) where the-undertaking-to-which-t
belengsit achieves an annual EEA turnover equal to or above EUR 6.5 8 hillion
in the last three financial years, or where the average market capitalisation or
the equivalent fair market val ue of the undertaking te-which--belenrgsamounted
to at least EUR 65 80 billion in the last financial year, and it provides a core
platform servicein at |least three Member States;

(b) therequirement in paragraph 1 point (b) where it provides one or more a core
platform services that each of which has more than 45 million monthly aetive
end users established or located in the YUnater EEA and more than 10 000 yearly
aetive business users established in the Unten EEA in the last financial year.

(c) therequirement in paragraph 1 point (c) where the thresholds in point (b) were
met in each of the last two three financial years.

For the purpose of point (b),

(i) monthly end users and yearly business users shall be measured taking into
account the indicators set out in the Annex to this Regulation; and

(i) monthly end users shall refer to the average number of monthly end users
during a period of at least six months within the last financial year;

3. Where a-providerof an undertaking providing core platform services meets al the
thresholds in paragraph 2, it shall notify the Commission thereof without delay and
in any case within three two months after those thresholds are satisfied and provide it
with therelevant information identified in paragraph 2.. That notification shall include
the relevant information identified in paragraph 2 for each of the core platform
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4.a

services of the previder undertaking that meets the thresholds in paragraph 2 point
(b). The notification shall be updated whenever other core platform services
individually meet the thresholds in paragraph 2 point (b).

A fallure by a relevant provider of core platform services to notify the required
information pursuant to this paragraph shall not prevent the Commission from
designating these providers as gatekeepers pursuant to paragraph 4 at any time.

The Commission shall, without undue delay and at the latest 60 days after receiving
the complete information referred to in paragraph 3, designate the undertaking
providing previder—ef core platform services that meets al the thresholds of
paragraph 2 as a gatekeeper;-untessthat-provider- The undertaking may present, with
its notification, presents—sufficiently substantiated compelling arguments to
demonstrate that, |n the circumstances in which the rel evant core platform service

Where the undertaking providing the core platform service fails to notify the
Commission, to provide the information required in paragraph 3 or to provide within
the deadine set by the Commission all the relevant information that is required to
assess its designation as gatekeeper pursuant to paragraphs (2) and (6), the
Commission shall be entitled to designate that undertaking as a gatekeeper at any
time based on information available to the Commission pursuant to paragraph 4.

The Commission is empowered to adopt delegated acts in accordance with Article 37
to specify the methodology for determining whether the quantitative thresholds laid

down in paragraph 2 of this Article are met, and-update the list of-indicators set-out
n-the-Annex-te-this Regulation_and to regularly adjust the methodology to market
and technological developments where necessary,—h—particular—asregards-the

thresheld-in—paragraph—2—peint{a). The Commission is empowered to adopt
delegated acts in accordance with Article 37 to update the list of indicators set out

in the Annex to this Regulation.

The Commission may shall -identify asagatekeeper, in accordance with the procedure
laid down in Article 15, any undertaking providing previder—ef core platform
services, excluding Medium-sized, Small or Micro enterprises as defined in the
Commission Recommendation 2003/361/EC, that meets each of the requirements of
paragraph 1 of this Article, but does not satisfy each of the thresholds of paragraph 2

of this Article, or has presented sufficiently substantiated arguments in
accor dance with paragraph 4.

For that purpose, the Commission shall take into account the following elements:

(@) the size, including turnover and market capitalisation, operations and position
of the undertaking providing previder—of core platform services;

(b) the number of business users depending on the core platform service to reach
end users and the number of end users,
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(c) entry barriers derived from network effects and data driven advantages, in
particular in relation to the previder undertaking’s access to and collection of
personal and non-personal data or analytics capabilities,

(d) scaeand scope effects the provider undertaking benefits from, including with
regard to data;

(e) business user or end user lock-in;
(ea) the degree of multi-homing among business;

(eb) the ability of the undertaking to implement conglomerate strategies, in
particular through itsvertical integration or itssignificant leveragein related
markets;

(f)  other structural market characteristics.

In conducting its assessment, the Commission shall take into account foreseeable
developments of these elements including any planned concentrations involving
another provider of core platform services or of any other services provided in the
digital sector.

7. For each undertaking gatekeeper designated as gatekeeper identified pursuant to
paragraph 4 or paragraph 6, the Commission shall identify within the deadline set
under paragraph 4 the relevant-undertaking-to-which-it-bdongs-and-tst the
relevant core platform services that are provided within that same undertaking and
whichindividually serve asan important gateway for business usersto reach end users
asreferred to in paragraph 1(b).

8. The gatekeeper shall comply with the obligations laid down in Articles 5 and 6 as
soon as possible, and in any case no later than four six months after a core platform
service has been included in the list pursuant to paragraph 7 of this Article.

Article4
Review of the status of gatekeepers

1 The Commission may upon request or its own initiative reconsider, amend or repeal
at any moment a decision adopted pursuant to Article 3 for one of the following
reasons:
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(@) therehasbeen asubstantial changein any of the facts on which the decision was
based,;

(b) the decision was based on incomplete, incorrect or misleading information
provided by the undertakings.

2. The Commission shall regularly, and at least every 2 three years, review whether the
designated gatekeepers continue to satisfy the requirements laid down in Article 3(1),
and at least every year er whether new undertakings-providing-providers-of core
platform services satisfy those requirements. The regular review shall also examine
whether the list of affected core platform services of the gatekeeper needs to be
adjusted. The review shall have no suspending effect on the gatekeeper’s
obligations.

Where the Commission, on the basis of that review pursuant to thefirst subparagraph,
findsthat the facts on which the designation of the undertakings providing previders
of core platform services as gatekeepers was based, have changed, it shall adopt a
corresponding decision.

3. The Commission shall publish and update the list of undertakings designated as
gatekeepers and the list of the core platform services for which they need to comply
with the obligations laid down in Articles 5 and 6 on an on-going basis. The
Commission shall publish an annual report setting out thefindings of itsmonitoring
activitiesincluding theimpact on business-users especially small and medium-sized
enterprises and end-users and present it to the European Parliament and the
Council.
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a.

1

Annex |

‘General’

The present annex aims at specifying the methodology for identifying and calculating the “end
users’ and the ‘business users’ for each core platform service defined in Article 2(2) for the
purpose of point (b) of Article 3(2). It provides a reference to enable an undertaking to assess
whether its core platforms services meet the quantitative thresholds set out in Article 3(2)(b)
and would therefore be presumed to meet the requirement in Article 3(1)(b). It will therefore
equally be of relevance to any broader assessment under Article 3(6). It isthe responsibility of
the undertaking to come to the best approximation possible in line with the common principles
and specific methodology set out in thisannex. Nothing in thisannex precludesthe Commission
from requiring the undertaking providing core platform services to provide any information
necessary to identify and calculate the ‘end users’ and the *business users’. In doing so, the
Commission is bound by the timelines laid down in the relevant provisions of this Regulation.
Nothing in the present annex should constitute alegal basisfor tracking users. The methodol ogy
contained in this annex is also without prejudice to any of the obligations in the Regulation,
notably including those laid down in Article 3(3), Article 3(6) and Article 11(1). In particular,
the required compliance with Article 11(1) also means identifying and calculating end users
and business users based either on a precise measurement or on the best approximation
available — in line with the actual identification and calculation capacities that the undertaking
providing core platform services possesses at the relevant point in time. These measurements
or the best approximation available shall be consistent with, and include, those reported under
Article 13.

Article 2(16) and (17) set out the definitions of ‘end user’ and ‘business user’, which are
common to al core platform services.

In order to identify and calculate the number of ‘end users’ and ‘business users’, the present
annex refers to the concept of “‘unique users’. The concept of ‘unique users’ encompasses ‘end
users’ and * business users’ counted only once, for the relevant core platform service, over the
course of a specified time period (i.e. month in case of ‘end users’ and year in case of ‘business
users’), no matter how many times they engaged with the relevant core platform service over
that period. This is without prejudice to the fact that the same natural or legal person can
simultaneoudly constitute an end user or business user for different core platform services.

‘end users’

Number of ‘uniqueusers’ as regards ‘end users’: unique users shall beidentified according to
the most accurate metric reported by the undertaking providing any of the core platform
services, specifically:

a. Itisconsidered that collecting data about the use of core platform services from signed-
in or logged-in environments would prima facie present the lowest risk of duplication,
for example in relation to user behaviour across devices or platforms. Hence, the
undertaking shall submit aggregate anonymized data on the number of unique users per
respective core platform service based on signed-in or logged-in environments if such
data exists.
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b. In the case of core platform services which are (also) accessed by end users outside
signed-in or logged-in environments, the undertaking shall additionally submit
aggregate anonymized data on the number of unique end users of the respective core
platform service based on an aternate metric capturing also end users outside signed-
in or logged-in environments such as internet protocol addresses, cookie identifiers or
other identifiers such as radio frequency identification tags provided that those
addresses or identifiers are (objectively) necessary for the provision of the core
platform services.

5. Atrticle 3(2) also requires that the number of ‘monthly end users’ is based on the average
number of monthly end users during a period of at least six monthswithin the last financial
year. An undertaking providing core platform service(s) can discount outlier figuresin agiven
year. Outlier figuresinherently mean figures that fall outside the normal values such as a sales
peak that occurred during asingle month in agiven year but do not include the annual regular
and predictable sales.

c. ‘ business users’

6. Number of ‘unique users’ as regards ‘business users’, ‘unique users’ are to be determined,
where applicable, at the account level with each distinct business account associated with the
use of a core platform service provided by the undertaking constituting one unique business
user of that respective core platform service. If the notion of “business account” does not apply
to agiven core platform service, the relevant undertaking providing core platform services shall
determine the number of unique business users by referring to the relevant undertaking.

d. ‘Submission of information’

7. Theundertaking submitting information concerning the number of end usersand businessusers
per core platform service shall be responsible for ensuring the completeness and accuracy of
that information. In that regard:

a. Theundertaking shall be responsible for submitting data for a respective core platform
service that avoids under-counting and over-counting the number of end users and
business users (for example where users access the core platform services across
different platforms or devices) in the information provided to the Commission.

b. The undertaking shall be responsible for providing precise and succinct explanations
about the methodology used to arrive at the information provided to the Commission
and of any risk of under-counting or over-counting of the number of end users and
business users for a respective core platform service and of the solutions adopted to
address that risk.

c. The undertaking shall provide the Commission data that is based on an alternative
metric when the Commission has concerns about the accuracy of data provided by the
undertaking providing core platform service(s).

8. For the purpose of calculating the number of “ end users” and “ business users’:

a. The undertaking providing core platform service(s) shall not identify core platform
services that belong to the same category of core platform services pursuant to Article
2(2) asdistinct mainly on the basisthat they are provided using different domain names
— whether country code top-level domains (ccTLDs) or generic top-level domains
(gTLDs) - or any geographic attributes.
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b. The undertaking providing core platform service(s) shal consider as distinct core
platform services those core platform services, which despite belonging to the same
category of core platform services pursuant to Article 2(2) are used for different
purposes by either their end users or their business users, or both, even if their end users
and business users may be the same.

c. The undertaking providing core platform service(s) shall consider as distinct core
platform services those services which the relevant undertaking offersin an integrated
way but which (i) do not bel ong to the same category of core platform services pursuant
to Article 2(2) or (ii) despite belonging to the same category of core platform services
pursuant to Article 2(2), are used for different purposes by either their end usersor their
business users, or bath, even if their end users and business users may be the same.

e. ‘Specific definitions’

9. Specific definitions per core platform service: The below list sets out specific definitions of
“ end users’ and ‘ business users’ for each core platform service.

Coreplatform service

end users

business users

Online intermediation services

Number of unique end users who
engaged with the online
intermediation service at least
once in the month for example
through actively logging-in, ,
making a query, clicking or
scrolling or concluded a
transaction through the online
intermediation service at |east
once in the month.

Number of unique business users
who had at least oneitem listed in
the online intermediation service
during the whole year or
concluded a transaction enabled
by the online intermediation
service during the year.

Online search engines

Number of unique end users who
engaged with the online search
engine at least once in the month,
for example through making a

query.

Number of unique business users
with business websites (i.e.
website used in commercial or
professional capacity) indexed by
or part of the index of the online
search engine during the year.

Online social networking services

Number of unique end users who
engaged with the online social
networking service at least oncein
the month, for example through
actively logging-in, opening a
page, scrolling, clicking, liking,
making a query, posting or
commenting.

Number of unique business users
who have a business listing or
business account in the online
social networking service and
have engaged in any way with the
service at least once during the
year, for example through actively
logging-in, opening a page,
scrolling, clicking, liking, making
aquery, posting, commenting or
using itstools for businesses.
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Video-sharing platform services

Number of unique end users who
engaged with the video-sharing
platform service at least once in
the month, for example through
playing a segment of audiovisual
content, making a query or
uploading a piece of audiovisual
content, notably including user-
generated videos.

Number of unique business users
who provided at least one piece of
audiovisual content uploaded or
played on the video-sharing
platform service during the year.

Number-independent interpersonal
communication services

Number of unique end users who
initiated or participated in any way
in a communication through the
number-independent interpersonal
communication service at least
once in the month.

Number of unique business users
who used a business account or
otherwise initiated or participated
in any way in a communication
through the number-independent
interpersonal communication
service to communicate directly
with an end user at least once
during the year.

Operating systems

Number of unique end users who
utilised a device with the
operating system, which has been
activated, updated or used at least
once in the month.

Number of unique developers who
published, updated or offered at
least one software application or
software program using the
programming language or any
software development tools of, or
running in any way on, the
operating system during the year.

Cloud computing services

Number of unique end users who
engaged with any cloud
computing services from the
relevant provider of cloud
computing services at least oncein
the month, in return for any type
of remuneration, regardless of
whether this remuneration occurs
in the same month.

Number of unique business users
who provided any cloud
computing services hosted in the
cloud infrastructure of the relevant
provider of cloud computing
services during the year.

Advertising services

Proprietary sales of advertising

Proprietary sales of advertising

Space

Number of unique end users who
were exposed to an advertisement
impression at least once in the
month.

Advertising intermediation
(including advertising networks,

space

Number of unique advertisers who
had at least one adverti sement
impression displayed during the
year.

Advertising intermediation
(including advertising networks,

advertising exchanges and any

advertising exchanges and any

other advertising intermediation

other advertising intermediation
services

Number of unique end users who
were exposed to an advertisement

services

Number of unique business users
(including advertisers, publishers
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impression which triggered the
advertising intermediation service
at least once in the month.

or other intermediators) who
interacted via or were served by
the advertising intermediation
service during the year.
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CORRESPONDING RECITALS

(15)

(16)

(17)

(18)

The fact that a digital service qualifies as a core platform service in light of its
widespread and common use and its importance for connecting business users and end
users does not as such give rise to sufficiently serious concerns of contestability and
unfair practices. It is only when a core platform service constitutes an important
gateway and is operated by a provider with a significant impact in the internal market
and an entrenched and durable position, or by aprovider that will foreseeably have such
aposition in the near future, that such concerns arise. Accordingly, the targeted set of
harmonised rules laid down in this Regulation should apply only to undertakings
designated on the basis of these three objective criteria, and they should only apply to
those of their core platform services that individually constitute an important gateway
for business users to reach end users.

In order to ensure the effective application of this Regulation to providers of core
platform services which are most likely to satisfy these objective requirements, and
where unfair conduct weakening contestability is most prevalent and impactful, the
Commission should be able to directly designate as gatekeepers those providers of core
platform services which meet certain quantitative thresholds. Such undertakings should
in any event be subject to afast designation process which should start upon the entry
into force of this Regulation.

A very significant turnover in the Union and the provision of a core platform servicein
a least three Member States constitute compelling indications that the provider of a
core platform service has a significant impact on the internal market. This is equally
true where a provider of a core platform servicein at least three Member States has a
very significant market capitalisation or equivalent fair market value. Therefore, a
provider of a core platform service should be presumed to have a significant impact on
the internal market where it provides a core platform service in at least three Member
States and where either its group turnover realised in the EEA is equal to or exceeds a
specific, high threshold or the market capitalisation of the group is equal to or exceeds
a certain high absolute value. For providers of core platform services that belong to
undertakingsthat are not publicly listed, the equivalent fair market value above acertain
high absolute value should be referred to. The Commission should use its power to
adopt delegated acts to develop an objective methodology to calculate that value. A
high EEA group turnover in conjunction with the threshold of users in the Union of
core platform servicesreflects arelatively strong ability to monetise these users. A high
market capitalisation relative to the same threshold number of users in the Union
reflects arelatively significant potential to monetise these usersin the near future. This
monetisation potential in turn reflects in principle the gateway position of the
undertakings concerned. Both indicators are in addition reflective of their financial
capacity, including their ability to leverage their accessto financial marketsto reinforce
their position. This may for example happen where this superior access is used to
acquire other undertakings, which ability has in turn been shown to have potentia
negative effects on innovation. Market capitalisation can aso be reflective of the
expected future position and effect on the internal market of the providers concerned,
notwithstanding a potentially relatively low current turnover. The market capitalisation
value can be based on alevel that reflectsthe average market capitalisation of thelargest
publicly listed undertakings in the Union over an appropriate period.

A sustained market capitalisation of the provider of core platform services at or above
the threshold level over three or more years should be considered as strengthening the
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(19)

(20)

(21)

(22)

(23)

presumption that the provider of core platform services has a significant impact on the
internal market.

There may be a number of factors concerning market capitalisation that would require
an in-depth assessment in determining whether a provider of core platform services
should be deemed to have a significant impact on the internal market. This may be the
case where the market capitalisation of the provider of core platform services in
preceding financia years was significantly lower than the average of the equity market,
the volatility of its market capitalisation over the observed period was disproportionate
to overall equity market volatility or its market capitalisation trgjectory relative to
market trends was inconsistent with arapid and unidirectional growth.

A very high number of business users that depend on a core platform serviceto reach a
very high number of monthly aetive-end users alow the provider of that service to
influence the operations of a substantial part of business users to its advantage and
indicate in principle that the provider serves as an important gateway. The respective
relevant levels for those numbers should be set representing a substantive percentage
of the entire population of the Union when it comes to end users and of the entire
population of businesses using platforms to determine the threshold for business users.

An entrenched and durable position in its operations or the foreseeability of achieving
such a position future occurs notably where the contestability of the position of the
provider of the core platform serviceislimited. Thisislikely to be the case where that
provider has provided a core platform service in at least three Member States to avery
high number of business users and end users during at least three years. A list of
indicators to be used by the providers of core platforms services when measuring
monthly end usersand yearly business users should be provided in an Annex to
this Regulation.

Such thresholds can be impacted by market and technical developments. The
Commission should therefore be empowered to adopt delegated acts to specify the
methodology for determining whether the quantitative thresholds are met and update
thelist of indicators set out in the Annex to this Regulation, and to regularly adjust
it to market and technological developments where necessary. This is particularly
relevant in relation to the threshold referring to market capitalisation, which should be
indexed in appropriate intervals.

Providers of core platform services should be able to demonstrate that, despite
meeting the guantitative thresholds, dueto the exceptional circunstancesin which
the relevant core platform service operates, they do not fulfil the objective
requirements to qualify as a gatekeeper which-meet-the-gquantitative thresholds but
only if they are able o present suff|C|entIy sclbstantrateel oerlllng arguments to
demonstratethls hal ! val

: stigation The burden of addu0| ng
omgellmg evldence that the presumption derivi ng from the fulfilment of quantitative
threshol ds should not apply to aspecmc prow der should be borne by that prow der Jrn
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(24)

(25)

(26)

(27)

! an » - The Commission
should be able to take a deC|S|0n by relyi ng on the quantltatlve thresholds and facts
available_where the provider significantly obstructs the investigation by failing to
comply with theinvestigative measurestaken by the Commission. I n view of improving
market transparency, the Commission may require that information provided
regarding business and end users is verified by third party audience measurement
providers qualified to provide such servicesin accordance with market standardsand
codes of conduct applicablein the European Union.

Provision should also be made for the assessment of the gatekeeper role of providers of
core platform services which do not satisfy al of the quantitative thresholds, in light of
the overal objective requirements that they have a significant impact on the internal
market, act as an important gateway for business users to reach end users and benefit
from adurable and entrenched position in their operationsor it isforeseeable that it will
do so in the near future.

Such an assessment can only be done in light of a market investigation, while taking
into account the quantitative thresholds. In its assessment the Commission should
pursue the objectives of preserving and fostering the level of innovation, the quality of
digital products and services, the degree to which prices are fair and competitive, and
the degree to which quality or choice for business users and for end usersis or remains
high. Elements that are specific to the providers of core platform services concerned,
such as extreme scale economies, very strong network effects, an ability to connect
many business users with many end users through the multi-sidedness of these services,
lock-in effects, alack of multi-homing or vertical integration, can be taken into account.
In addition, a very high market capitalisation, a very high ratio of equity value over
profit or a very high turnover derived from end users of a single core platform service
can point to thetipping of the market or leveraging potential of such providers. Together
with market capitalisation, high growth rates, or decelerating growth rates read together
with profitability growth, are examples of dynamic parameters that are particularly
relevant to identifying such providers of core platform services that are foreseen to
become entrenched. The Commission should be able to take a decision by drawing
adverse inferences from facts available where the provider significantly obstructs the
investigation by failing to comply with the investigative measures taken by the
Commission.

A particular subset of rules should apply to those providers of core platform services
that are foreseen to enjoy an entrenched and durable position in the near future. The
same specific features of core platform services make them prone to tipping: once a
service provider has obtained a certain advantage over rivals or potential challengersin
terms of scale or intermediation power, its position may become unassailable and the
situation may evolve to the point that it is likely to become durable and entrenched in
the near future. Undertakings can try to induce this tipping and emerge as gatekeeper
by using some of the unfair conditions and practices regulated in this Regulation. In
such a situation, it appears appropriate to intervene before the market tipsirreversibly.

However, such an early intervention should be limited to imposing only those
obligations that are necessary and appropriate to ensure that the services in question
remain contestable and allow to avoid the qualified risk of unfair conditions and
practices. Obligations that prevent the provider of core platform services concerned
from achieving an entrenched and durable position in its operations, such as those
preventing unfair leveraging, and those that facilitate switching and multi-homing are
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(28)

(29)

(30)

(63)

(77)

more directly geared towards this purpose. To ensure proportionality, the Commission
should moreover apply from that subset of obligations only those that are necessary and
proportionate to achieve the objectives of this Regulation and should regularly review
whether such obligations should be maintained, suppressed or adapted.

This should allow the Commission to intervene in time and effectively, while fully
respecting the proportionality of the considered measures. It should also reassure actual
or potential market participants about the fairness and contestability of the services
concerned.

Designated gatekeepers should comply with the obligations laid down in this
Regulation in respect of each of the core platform services listed in the relevant
designation decision. The mandatory rules should apply taking into account the
conglomerate position of gatekeepers, where applicable. Furthermore, implementing
measures that the Commission may by decision impose on the gatekeeper fellowing-a
regutatery-didlegue-should be designed in an effective manner, having regard to the
features of core platform services as well as possible circumvention risks and in
compliance with the principle of proportionality and the fundamenta rights of the
undertakings concerned as well as those of third parties.

The very rapidly changing and complex technological nature of core platform services
requires aregular review of the status of gatekeepers, including those that are foreseen
to enjoy a durable and entrenched position in their operations in the near future. To
provide all of the market participants, including the gatekeepers, with the required
certainty as to the applicable legal obligations, atime limit for such regular reviews is
necessary. It is aso important to conduct such reviews on aregular basis and at least
every two years.

Following a market investigation, an undertaking providing a core platform service
could be found to fulfil al of the overarching qualitative criteriafor being identified as
a gatekeeper. It should then, in principle, comply with all of the relevant obligations
laid down by this Regulation. However, for gatekeepers that have been designated by
the Commission aslikely to enjoy an entrenched and durabl e position in the near future,
the Commission should only impose those obligations that are necessary and
appropriate to prevent that the gatekeeper concerned achieves an entrenched and
durable position in its operations. With respect to such emerging gatekeepers, the
Commission should take into account that this status is in principle of a temporary
nature, and it should therefore be decided at a given moment whether such a provider
of core platform services should be subjected to the full set of gatekeeper obligations
because it has acquired an entrenched and durable position, or conditions for
designation are ultimately not met and therefore al previously imposed obligations
should be waived.

The advisory committee established in accordance with Regulation (EU) No 182//2011
should also deliver opinions on certain individua decisions of the Commission issued
under this Regulation. In order to ensure contestable and fair markets in the digital
sector across the Union where gatekeepers are present, the power to adopt acts in
accordance with Article 290 of the Treaty should be delegated to the Commission to
supplement this Regulation. In particular, delegated acts should be adopted in respect
of the methodology for determining the quantltatlve thresholds for desgnatlon of
gatekeepers under th|s Regulatlon t \ . ,
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contestability-of-core platform-servicesorare-unfair. It is of particular importance that
the Commission carries out appropriate consultations and that those consultations be
conducted in accordance with the principles lad down in the Interinstitutional
Agreement on Better Law-Making of 13 April 2016%. In particular, to ensure equal
participation in the preparation of delegated acts, the European Parliament and the
Council receive all documents at the same time as Member States' experts, and their
experts systematically have access to meetings of Commission expert groups dealing
with the preparation of delegated acts.

1

Interinstitutional Agreement between the European Parliament, the Council of the European Union and
the European Commission on Better Law-Making (OJ L 123, 12.5.2016, p.1).
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2.

2a.

56, 60, TRAN: 17-20, 53, 60-64

Article 10
Updating obligations for gatekeepers

The Commission is empowered to adopt del egated acts in accordance with Article 34
37 to-update amending the-obligations-taid-down-n Articles 5 and 6 by adding

obligations where, based on a market investigation pursuant to Article 17, it has
identified the—needfornewobligations that this is needed in order to address
addressing practicesthat limit the contestability of core platform servicesor are unfair
in the same way as the practices addressed by the obligations laid down in Articles 5
and 6. Those delegated acts may only add new obligations to those listed under
Articles5 and 6.

The Commission is empowered to adopt delegated acts in accordance with Article
37 supplementing this Regulation in respect of the obligationslaid down in Article
5 and 6. Those delegated acts shall provide for only the following:

(a) the extent to which an obligation appliesto certain core platform services,

(b) the extent to which an obligation applies only to a subset of business users or
end users; or

(c) how the abligations shall be performed in order to ensure the effectiveness of
those obligations

A practice within the meaning of paragraph 1 shall be considered to be unfair or limit
the contestability of core platform services where:

(@) there is an imbaance of rights and obligations on business users and the
gatekeeper is obtaining an advantage from business users that is
disproportionate to the service provided by the gatekeeper to business users or
end users; or

(b) the contestability of markets is weakened as a consequence of such a practice
engaged in by gatekeepers.

In relation to the obligation laid down in article 6(1) fb, the Commission shall adopt
in 18 months after the entry into force of this regulation a delegated act defining
the appropriate scope and featuresfor theinterconnection of the gatekeepersonline
social networking services as well as standards or technical specifications of such
interconnection. Such standards or technical specifications shall ensure high level
of security and protection of personal data. When developing standards or technical
specifications the Commission may consult standardisation bodies or other relevant
stakeholders as foreseen in the in Regulation (EU) 1025/2012.
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3.a

Article 14
Opening of a market investigation

When the Commission intends to carry out a market investigation in view of the
possible adoption of decisions pursuant to Articles 15, 16 and 17, it shall adopt a
decision opening a market investigation.

The opening decision shall specify:

(@) thedate of opening of theinvestigation;

(b) thedescription of the issue to which the investigation relates to;

(c) thepurpose of the investigation.

The Commission may reopen a market investigation that it has closed where:

(@) there has been a materia change in any of the facts on which the decision was
based; or

(b) the decision was based on incomplete, incorrect or misleading information
provided by the undertakings concerned.

The Commission may also ask one or more competent national authorities to
support its market investigation.

Article 15
Market investigation for designating gatekeepers

The Commission may conduct a market investigation for the purpose of examining
whether a provider of core platform services should be designated as a gatekeeper
pursuant to Article 3(6), or in order to identify core platform services for a gatekeeper
pursuant to Article 3(7). # The Commission shall conclude shal-endeavourto
conetude-its investigation by adopting a decision in-aecordance-with-the-advisory
proecedurereferred-to-in-Articte-32(4) within twelve monthsfrem-the-epening-of-the
ket i ation,

In the course of amarket investigation pursuant to paragraph 1, the Commission shall
endeavour-to communicate its preliminary findings to the provider of core platform
services concerned as soon as possible and in any case no later than within six
months from the opening of the investigation. In the preliminary findings, the
Commission shall explain whether it considers, on a provisiona basis, that the
provider of core platform services should be designated as a gatekeeper pursuant to
Article 3(6).

When the Commission pursuant to Article 3(6) designates as a gatekeeper a provider
of core platform services that does not yet enjoy an entrenched and durable position
in its operations, but it is foreseeable that it will enjoy such a position in the near
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la.

future, it shall declare applicable to that gatekeeper enty the obligations laid down in
Art|cIe5€b) and ArtlcleGQQ—pemts{e)—éf}—Qh)—and-@asepeemed—mthedwgnaﬂen

review such ades gnatlon in accordance Wlth thepreeedHFeJard—dewam Article 4.

Article 16
Mar ket investigation into systematic non-compliance

The Commission may conduct a market investigation for the purpose of examining
whether a gatekeeper has engaged in systematic non-compliance. Where the market
investigation shows that agatekeeper has systematl cal Iy |nfr| nged the obl | gatl onslad
down in Artlcles 5and 6 a

32(4} |mpose on sueh that gatekeeper any such behavloural or structural remedles
which are propertionate-to-the-infringerment-committed-effective and necessary to
ensure compliance with this Regulation. The Commission shall, where appropriate,
be entitled to require the remedies to be tested to optimise their effectiveness. The
Commission shall conclude its investigation by adopting a decision as soon as
possibleand in any event no later than twelve months from the opening of the market
investigation.

Pursuant to paragraph 1, the Commission may for a limited period restrict
gatekeepers from making acquisitions in areas relevant to this Regulation provided
that such restrictionsare proportionate, and necessary in order to remedy the damage
caused by repeated infringements or to prevent further damage to the contestability
and fairness of the internal market.

A gatekeeper shall be deemed to have engaged in a systematic non-compliance with
the obligations laid down in Articles 5 and 6, where the Commission has issued at
least three two non-compliance or fining decisions pursuant to Articles 25 and 26
respectively against a gatekeeper in relation to any of its core platform services within
a period of five ten years prior to the adoption of the decision opening a market
investigation in view of the possible adoption of a decision pursuant to this Article.

The Commission shall communicate its objections to the gatekeeper concerned as
soon as possible and in any event no later than within-six four months from the
opening of the investigation. In its objections, the Commission shall explain whether
it preliminarily considersthat the conditions of paragraph 1 are met and which remedy
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or remedies it pretmtnarthy considers on a preliminary basis, to be effective and
necessary ang-proportionate.

In the course of the market investigation, Fthe Commission may at-any-tire-during
the-market-investigation extend its duration where the such extension is justified on
objective grounds and proportionate. The extension may apply to the deadline by
which the Commission has to issue its objections, or to the deadline for adoption of
the final decision. The total duration of any extension or extensions pursuant to this

paragraph shall not exceed six months. Fhe-Commission-may-consider-commitments
pursuant-to-Article 23-and-make them-binding- s decision:

6a. In order to ensure effective compliance by the gatekeeper with its obligations
laid down in Articles 5 or 6, the Commission shall regularly review the remedies that
it imposes in accordance with paragraph 1 of this Article. The Commission shall be
entitled to modify those remedies if, following an investigation, it finds that they are
not effective

Article 17
Mar ket investigation into new services and new practices

The Commission may conduct a market investigation with the purpose of examining
whether one or more services within the digital sector should be added to the list of
core platform services or to detect types of practices that may limit the contestability
of core platform services or may be unfair and which are not effectively addressed by
this Regulation. It shall issue a public report at the latest within 24 18 months from
the opening of the market investigation.

Where appropriate, that report shall:

@ be accompanied by a proposal to amend this Regulation in order to include
additional services within the digital sector in the list of core platform services laid
down in point 2 of Article 2;

(b) be accompanied by a delegated act amending Articles 5 or 6 as provided for in
Article 10.

(ba) TheCommission shall be entitled to imposeinterim measuresif thereisarisk
of serious and immediate damage for business users or end users of gatekeepers.

CORRESPONDING RECITALS

33, 62, 64, 65, 66, 67

(33)

The obligations laid down in this Regulation are limited to what is necessary and
justified to address the unfairness of the identified practices by gatekeepers and to
ensure contestability in relation to core platform services provided by gatekeepers.
Therefore, the obligations should correspond to those practices that are considered
unfair by taking into account the features of the digital sector and where experience
gained, for example in the enforcement of the EU competition rules, shows that they
have a particularly negative direct impact on the business users and end users. The
obligations laid down in the Regulation should take into account the nature of the
core platform services provided and the presence of different business models. In
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(62)

(64)

addition, it is necessary to provide for the possibility of a regulatory dialogue with
gatekeepers to tailor those obligations that are likely to require specific implementing
measures in order to ensure their effectiveness and proportionality. The obligations
should only be updated after a thorough investigation on the nature and impact of
specific practices that may be newly identified;-feHewing-an-in-depth-trvestigation, as
unfair or limiting contestability in the same manner as the unfair practiceslaid downin
this Regulation while potentially escaping the scope of the current set of obligations.

In order to ensure the full and lasting achievement of the objectives of this Regulation,
the Commission should be able to assess whether a provider of core platform services
should be designated as a gatekeeper without meeting the quantitative thresholds laid
down in this Regulation; whether systematic non-compliance by a gatekeeper warrants
imposing additional remedies; and whether the list of obligations addressing unfair
practices by gatekeepers should be reviewed; and whether additional practices that are
similarly unfair and limiting the contestability of digital markets sheuld need to be
tdentified investigated. Such assessment should be based on market investigations to
be run carried out in an appropriate timeframe, by using clear procedures and binding
deadlines, in order to support the ex ante effect of this Regulation on contestability and
fairnessin the digital sector, and to provide the requisite degree of legal certainty.

The Commission should investigate and assess whether additional behavioural, or,
where appropriate, structural remedies are justified, in order to ensure that the
gatekeeper cannot frustrate the objectives of this Regulation by systematically ren-
comphianee net-complying failing to comply with one or severa of the obligationslaid
down in this Regulatron—whreh%esturtheeﬂrengmenedrn%getdeeepeepestrenihrs

should therefore in such cases of systematic non-compliance havethe power to impose
any remedy, whether behavioural or structural that is necessary to ensure effective
compliance with this Regulation. The Commission might prohibit gatekeepers from
engaging on acquisitions (including “killer-acquisitions”) in eertairthe areas
relevant to this regulation such as digital or to the use of data related sectors e.g.
gaming, research ingtitutes, consumer goods, fitness devices, health tracking
financial services, and for a limited period of time where this is necessary and
proportionate to undue the damage caused by repeated infringements or to prevent
further damage to the contestability and fairness of the internal market. In doing so,
the Commission might take into account different elements, such as likely network
effects, data consolidation, and possible long-term effects or whether and when the
acquisition of targets with specific data resources can significantly put in danger the
contestability and the competltlveness of the markets through horlzontal vertrcal or
conglomerate effects. haw t iy
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(65)

(65a)

(66)

The services and practices in core platform services and markets in which these

mtervene can change quickly and toas gnlflcant extent. Fepexampte—rt—lsﬁesa-bte%hat

aeed—te—beaddedd—te—theJBt—ef—eeFepLatfeﬁn—seﬁﬁe% To ensure that thls Regulatlon

remains up to date and constitutes an effective and holistic regulatory response to the
problems posed by gatekeepers, it is important to provide for a regular review of the
lists of core platform services as well as of the obligations provided for in this
Regulation. This is particularly important to ensure that behaviour that may limit the
contestability of core platform services or is unfair is identified. While it is important
to conduct a review on a regular basis, given the dynamically changing nature of the
digital sector, in order to ensure lega certainty as to the regulatory conditions, any
reviews should be conducted within a reasonable and appropriate time-frame. Market
investigations should also ensure that the Commission has a solid evidentiary basis on
which it can assess whether it should propose to amend this Regulation in order to
expand, or further detail, the lists of core platform services. They should equally ensure
that the Commission has a solid evidentiary basis on which it can assess whether it
should propose to amend the obligations laid down in this Regulation or whether it
should adopt a delegated act updating such obligations.

I nterim measures can be an important tool to ensure that, while an investigation is
ongoing, the infringement being investigated does not lead to serious and immediate
damage for business users or end users of gatekeepers. In case of urgency, where a
risk of serious and immediate damage for business users or end-users of gatekeepers
could result from new practices that may undermine contestability of core platform
services, the Commission should be empowered to impose interim measures by
temporarily imposing obligations to the gatekeeper concerned. These interim
measures should be limited to what is necessary and justified. They should apply
pending the conclusion of the market investigation and the corresponding final
decision of the Commission pursuant to Article 17.

In the event that gatekeepers engage in behaviour that is unfair or that limits the
contestability of the core platform services that are already designated under this
Regulation but without these behaviours being explicitly covered by the obligations,
the Commission should be able to update this Regulation through delegated acts. Such
updates by way of delegated act should be subject to the same investigatory standard
and therefore following a market investigation. The Commission should also apply a
predefined standard in identifying such behaviours. This legal standard should ensure
that the type of obligations that gatekeepers may at any time face under this Regulation
are sufficiently predictable.
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50, 59, TRAN: 13, 15-16, 40-47, 57-59

Article5
Obligations for gatekeepers

In respect of each of its core platform services identified pursuant to Article 3(7), a
gatekeeper shall:

@

(b)

(©

(ca)

(d)

(€

refrain from combining and cross-using personal data sourced from these core
platform services with personal datafrom any other services offered by the gatekeeper
or with personal datafrom third-party services, and from signing in end users to other
services of the gatekeeper in order to combine persona data, unless the end user has
been presented with the specific choice in a explicit and clear manner, and has
provided consent in the sense of Regulation (EU) 2016/679;

allew refrain from applying contractual obligations that prevent business users to
offer from offering the same products or services to end users through third party
online intermediation services or through their own direct online sales channel at
prices or conditions that are different from those offered through the online
intermediation services of the gatekeeper;

allow business users to communicate and promote offers including under different
purchasing conditions to end users acquired viathe core platform service or through
other channels, and to conclude contracts with these end users or receive payments
for services provided regardless of whether they use for that purpose they-use the core
platform services of the gatekeeper ernet—and-alow-end-users-to-access-and-use;

allow end users to access and use, through the core platform services of the
gatekeeper, content, subscriptions, features or other items by using the software
application of a business user, even where these items have been acquired by the
end users from the relevant business user without using the core platform services
of the gatekeeper, unless the gatekeeper can demonstrate that such access
undermines end users data protection or cybersecurity.

refrain from directly or indirectly preventing or restricting business users or end users
from raising issues with any relevant public authority, including national courts,
relating to any practice of gatekeepers,

refrain from requiring business usersto use, offer or interoperate with an identification
service or any other ancillary service of the gatekeeper in the context of services
offered by the business users using the core platform services of that gatekeeper;
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(f)

(9)

(9)a)

refrain-from-requiring not require business users or end users to subscribe to or

register with any other core platform services identified-pursuant-to-Article-3-or
which-meetsthe thresholdsin-Article 3(2}(b) as a condition for being able to use,

access, sign up for or registering with te any of their core platform services identified
pursuant to that Article;

provide advertisers and publishers or third parties authorised by the advertisers or
publishers, to which it supplies digital advertising services, upen-theirreguest with

Hfermation-conecerning free of charge, high-quality, effective, continuous and real -
time access to full information on the visibility and availability of advertisement

portfolio, including:

(i) the pricing conditions concerning the bids placed by advertisers and advertising
intermediaries,

(if) the price-setting mechanisms and schemes for the calculation of the fees
including the non-price citeria in the auction process,

(iii) the price and fees paid by the advertiser and publisher, including any deductions
and surcharges; aswel-as

(iv) the amount er and remuneration paid to the publisher, for the publishing of agiven
advertisement; and

(v) the amount and remuneration paid to the publisher for each of the relevant
advertising services provided by the gatekeeper.

refrain from using, in competition with business users, any data not publicly available,

(ab)

which is generated through or in the context of activities-by-those business-users;
meluding by theend usersof these businessusers; obitsthe use of therelevant core
platform services or ancillary services provided by those business users including by
the end users of these business users of its core platform services or ancillary services
or provided by those business users of its core platform services or ancillary services
or by the end users of these business users; [moved from Article 6]

adlow and technically enable end users to un-install any pre-installed software

applications on its core-platform-service an operating system that the gatekeeper
provides or effectively controls as easily as any software application installed by end
users at any stage, and to change default settings on an operating system that direct
or steer end usersto servicesor_products offered by the gatekeeper, without prejudice
to the possibility for a gatekeeper to restrict such un-instalation in relation to software
applications that are essential for the functioning of the operating system or of the
device and which cannot technically be offered on a standalone basis by third-parties;
[moved from Article 6.]

For the purposes of point (g)a of paragraph 1 data that is not publicly available
shall include any aggr egated and non-aggr egated data gener ated by businessusers
that can be inferred from, or collected through, the commercial activities of
businessusersor their customerson the core platform service or ancillary services
of the gatekeeper.[moved from Article 6]
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1.

Article 6

Obligations for gatekeepers susceptible of being further specified

In respect of each of its core platform services identified pursuant to Article 3(7), a
gatekeeper shall:

(©

(d)

(€

[M oved to Artlcle 5]

for itsown commercial purposes, and the placement of third-party advertising
in its own services, refrain from combining personal data for the purpose of
delivering targeted or micro-targeted advertising, except if a clear, explicit,
renewed, informed consent has been given to the gatekeeper in line with the
procedure foreseen in the Regulation (EU) 2016/679 by an end-user that is
not a minor.

allow and technically enable the installation and effective use of third party
software applications or software application stores using, or interoperating
with, operating systems of that gatekeeper and allow these software applications
or software application stores to be accessed by means other than the relevant
core platform services of that gatekeeper. The gatekeeper shall, whererelevant,
ask the end users to decide whether they want to make the downloaded
application or application storetheir default setting. The gatekeeper shall not
be prevented from taking measures that are both necessary and proportionate
measuresto ensurethat third party software applications or software application
stores do not endanger the integrity of the hardware or operating system
provided by the gatekeeper or undermine end-user data protection or cyber
security provided that such necessary and proportionate measures are duly
justified by the gatekeeper;

refrain-from-treating not treat more favourably in ranking or other settings,
services and products offered by the gatekeeper itself or by any third party

belonging to the same undertaking compared to similar services or products of
third party and apply transparent, fair and non-discriminatory conditions to
such third party services or products ranking;

not refrath-from restrict technically or otherwise restrieting the ability of end
users to switch between and subscnbe to different software applications and
i 2l , including

asregards the ch0| ce of Internet access pI’OVI der for end users;

refrain from practices that obstruct the possibility for the end-user to
unsubscribe from a core platform service.
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(f)

fa

fb

(9)

(h)

allow business users, and providers of services and providers of hardware
aneiHary free of charge access to and interoperability with the same hardware
and softwarefeatures acce&ed or controlled VI aan operatl ng system, hardware

ef—any—aneHJraFy—%Fwe&s prowded that the operatlng wstem IS |dent|f|ed

pursuant to Article 3(7), that are available to services or hardware provided
by the gatekeeper. Providers of ancillary services shall further be allowed
access to and interoperability with the same operating system, hardware or
software features, regardless of whether those software features are part of an
operating system, that are available to ancillary services provided by a
gatekeeper. The gatekeeper shall not be prevented from taking indispensable
measures to ensure that interoperability does not compromise the integrity of
the operating system, hardware or software features provided by the
gatekeeper or undermine end-user data protection or cyber security provided
that such indispensable measures are duly justified by the gatekeeper.

allow any providers of number independent interpersonal communication
services upon their request and free of charge to interconnect with the
gatekeepers number independent interpersonal communication services
identified pursuant to Article 3(7). Interconnection shall be provided under
objectively the same conditions and quality that are available or used by the
gatekeeper, its subsidiaries or its partners, thus allowing for a functional
interaction with these services, while guaranteeing a high level of security and
personal data protection.

allow any providers of social network services upon their request and free of
charge to interconnect with the gatekeepers social network services identified
pursuant to Article 3(7). I nterconnection shall be provided under objectively
the same conditions and quality that are available or used by the gatekeeper,
itssubsidiaries or its partners, thus allowing for a functional interaction with
these services, while guaranteeing a high level of security and personal data
protection. The implementation of this obligation is subjected to the
Commission's specification under Article 10 (2) b.

provide advertisers and publishers, and third parties authorised by advertisers
and publishers upon their request and free of charge, with access to the
performance measuring tools of the gatekeeper and the information necessary
for advertisers and publishersto carry out their own independent verification of
the ad inventory including aggregated and non-aggregated data and
performance data in a manner that would allow advertisers and publishersto
run thelr own verification and measurement tools to assess performance of
the core services provided for by the gatekeepers;

provide end users or third parties authorised by an end user, upon ther
request and free of charge, with effective portability of data provided by the
end user or generated through their-the activity ef-a-businessuser-or-end-user
in the context of the use on the relevant core platform service and-shal—+n
partieutar; including by provideing free of charge tools fer—end-users to
facilitate the effective exercise of such data portability, in line with Regulation
EU 2016/679, and including by the provision of continuous and real-time
access,
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(i) providebusinessusers, or third parties authorised by abusiness user, upon their
request, free of charge, with effective-high-guality; continuous and real-time
access and use of aggregated and er non-aggregated data, that is provided for or
generated in the context of the use of the relevant core platform services or
ancillary services offered by the gatekeeper by those business users and theend
users engaging with the products or services provided by those business users;
This shall include, at the request of the business user, the possibility and
necessary tools to access and analyse data “in-situ” without a transfer from
the gatekeeper. for persona data, provide access and use only where directly
connected with the use effectuated by the end user in respect of the products or
services offered by the relevant business user through the relevant core platform
service, and when the end user optsin to such sharing with aconsent in the sense
of the Regulation (EU) 2016/679;

() provideto any third party providers of online search engines, upon their request,
with access on fair, reasonable and non-discriminatory terms to ranking, query,
click and view datain relation to free and paid search generated by end users on
online search engines of the gatekeeper, subject to anonymisation for the query,
click and view datathat constitutes personal data;

(k) apply transparent, fair, reasonable and non-discriminatory general conditions
of access and conditions that are not less favourable than the conditions
applied to its own service for business users to its core platform services s

SGf—t—WGFE—&pBl—I—G@I—I-GH—SEGFe designated pursuant to Article 3 of this Regulatl on.

Article 12
Obligation to inform about concentrations

1. A gatekeeper shall inform the Commission and-competent-rational-authorities of any
intended concentration within the meaning of Article 3 of Regulation (EC) No

139/2004 involving another provider of core platform servicesor of any other services
provided-n-the-digital—sector irrespective of whether it is notifiable to a Union
competition authority under Regulation (EC) No 139/2004 or to a competent national
competition authority under national merger rules.

A gatekeeper shall inform the Commission of such a concentration prior to its
implementation and following the conclusion of the agreement, the announcement of
the public bid, or the acquisition of a controlling interest.

The Commission shall inform competent national authorities of such naotifications

2. The notification pursuant to paragraph 1 shall at least describe for the acquisition
targets their EEA and worldwide annual turnover, for any relevant core platform
services their respective EEA annual turnover, their number of yearly active business
users and the number of monthly active end users, as well as the rationae of the
intended concentration.
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3.

4a

If, following any concentration as provided in paragraph 1, additiona core platform
services individually satisfy the thresholds in point (b) of Article 3(2), the gatekeeper
concerned shal inform the Commission thereof within three months from the
implementation of the concentration and provide the Commission with the
information referred to in Article 3(2).

The competent national authorities may use the information received under
paragraph 1 to request the Commission to examine the concentration pursuant to
Article 22 of Regulation (EC) No 139/2004.

Article 13
Obligation of an audit

Within six months after its designation pursuant to Article 3, a gatekeeper shall submit
to the Commission and the Hight Level Group of Digital Regulators an independently
audited description of any techniques for profiling of consumers that the gatekeeper
applies to or across its core platform services identified pursuant to Article 3. This
description shall be updated at least annualy. The Commission shall develop, in
consultation with the EU Data Protection Supervisor, the European Data Protection
Board, civil society and experts, the standards and procedure of the audit.

The gatekeper shall make publicly available an overview of the audited description
referred to in the first paragraph, taking into account the need to respect business
SECrecy.

CORRESPONDING RECITALS 33 - 57

(34)

(35)

(36)

(36)a

The combination of these different mechanisms for imposing and adapting obligations
should ensure that the obligations do not extend beyond observed unfair practices, while
at the same time ensuring that new or evolving practices can be the subject of
intervention where necessary and justified.

The obligations laid down in this Regulation are necessary to address identified public
policy concerns, there being no aternative and less restrictive measures that would
effectively achieve the same result, having regard to need to safeguard public order,
protect privacy and fight fraudulent and deceptive commercial practices.

The conduct of combining end user data from different sources or signing in users to
different services of gatekeepers gives them potential advantages in terms of
accumulation of data, thereby raising barriers to entry. To ensure that gatekeepers do
not unfairly undermine the contestability of core platform services, they should enable
their end users to freely choose to opt-in to such business practices by offering a less
personalised but equivalent alternative. The less personalized alternative should not
be different or of degraded quality compared to the service offered to the end users
who provide consent to the combining of their personal data. The possibility should
cover al possible sources of persona data, including own services of the gatekeeper as
well as third party websites, and should be proactively presented to the end user in an
explicit, clear and straightforward manner.

Minors merit specific protection with regard to their personal data, in particular as
regards the usefor the purposes of marketing or creating personality or user profiles
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(37)

(38)

and the collection of personal data. Therefore, personal data of minors collected or
otherwise generated by gatekeepers shall not be processed for commercial purposes,
such asdirect marketing, profiling and behaviourally targeted advertising.

In order to safeguard a fair end user choice, refusing consent should not be more
difficult than giving consent. In addition, to safeguard the end users rights and
freedoms, the processing of personal data for advertising purposes shall be in line
with the requirements of data minimisation under Article5 (1)(c) of Regulation (EU)
2016/679; furthermore, the processing of personal data revealing racial or ethnic
origin, political opinions, religious or philosophical beliefs, or trade union
membership, as well as the data concerning health or a natural person's sex life or
sexual orientation shall be strictly limited and subject to the appropriate safeguards
asoutlined in Article 9 of the Regulation (EU) 2016/679.

Because of their position, gatekeepers might in certain cases, through the imposition
of contractual termsand conditions, restrict the ability of business users of their online
intermediation services to offer their goods or services to end users under more
favourable conditions, including price, through other online intermediation services or
through direct business channels. Such restrictions have a significant deterrent effect
on the business users of gatekeepers in terms of their use of aternative online
intermediation services or direct distribution channels, limiting inter-platform
contestability, which in turn limits choice of aternative online intermediation channels
for end users. To ensure that business users of online intermediation services of
gatekeepers can freely choose aternative online intermediation services or other direct
distribution channels and differentiate the conditions under which they offer their
products or services to their end users, it should not be accepted that gatekeepers limit
business users from choosing to differentiate commercial conditions, including price.
Such a restriction should apply to any measure with equivalent effect, such as for
example increased commission rates or de-listing of the offers of business users.

To prevent further reinforcing their dependence on the core platform services of
gatekeepers, the business users of these gatekeepers should be free in promoting and
choosing the distribution channel they consider most appropriate to interact with any
end usersthat these business users have a ready acquired through core platform services
provided by the gatekeeper or through other channels. An acquired end user is an
end user who has already entered into a contractual relationship with the business
user. Such contractual relationships may be on either a paid or afreebasis(e.g., free
trials, free service tiers) and may have been entered into either on the gatekeeper’s
coreplatform service or through any other channel. Conversely, end users should also
be free to choose offers of such business users and to enter into contracts with them
either through core platform services of the gatekeeper, if applicable, or from a direct
distribution channel of the business user or another indirect distribution channel such
business user may use. This should apply to the promotion of offers, communication
and conclusion of contracts between business users and end users. Moreover, the ability
of end usersto freely acquire content, subscriptions, features or other items outside the
core platform services of the gatekeeper should not be undermined or restricted. In
particular, it should be avoided that gatekeepers restrict end users from access to and
use of such services via a software application running on their core platform service.
For example, subscribers to online content purchased outside a software application
download or purchased from a software application store should not be prevented from
accessing such online content on a software application on the gatekeeper’s core
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(40)

(41)

(42)

platform service simply because it was purchased outside such software application or
software application store.

To safeguard afair commercia environment and protect the contestability of the digital
sector it isimportant to safeguard the right of business users and end users, including
whistleblowers to raise concerns about unfair behaviour by gatekeepers with any
relevant administrative or other public authorities. For example, business users or end
users may want to complain about different types of unfair practices, such as
discriminatory access conditions, unjustified closing of business user accounts or
unclear grounds for product de-listings. Any practice that would in any way inhibit or
hinder such a possibility of raising concerns or seeking available redress, for instance
by means of confidentiality clauses in agreements or other written terms, should
therefore be prohibited. This should be without prejudice to the right of business users
and gatekeepers to lay down in their agreements the terms of use including the use of
lawful complaints-handling mechanisms, including any use of aternative dispute
resolution mechanisms or of the jurisdiction of specific courts in compliance with
respective Union and national law This should therefore also be without prejudice to
the role gatekeepers play in the fight against illegal content online.

Gatekeepers offer a range of ancillary—ldentification services. To ensure
contestability, it isare crucial that fer-business users are free to choose such ancillary
services without having to fear any detrimental effects for the provision of the core
platform service and to conduct their business, as these can allow them not only to
optimise services, to the extent allowed under Regulation (EU) 2016/679 and Directive
2002/58/EC of the European Parliament and of the Council, but also to inject trust in
online transactions, in compliance with Union or national law. Gatekeepers should
therefore not use their position as provider of core platform services to require their
dependent business usersto use, offer or include any ancillary service provided by the
gatekeeper or a particular third party, where other ancillary services are available to
such business users. irelude Gatekeepers should eventully not use their position as
provider of core platform services to require their dependent business users to include
any identification services provided by the gatekeeper itself as part of the provision of
servicesor products by these business usersto their end users, where other identification
services are available to such business users.

Gatekeepers should not restrict the free choice of end users by technically preventing
switching between or subscription to different software applications and services.
Gatekeepers should therefore ensure a free choice irrespective of whether they are the
manufacturer of any hardware by means of which such software applications or services
are accessed and should not raise artificial technical barriers so as to make switching
more difficult Hmpessible or ineffective. The mere offering of a given product or
service to end users, including by means of pre-installation, aswell the improvement of
end user offering, such as better pricesor increased quality, would not initself constitute
abarrier to switching.

The conditions under which gatekeepers provide online advertising services to business
users including both advertisers and publishers are often non-transparent and opague.
This opacity is partly linked to the practices of afew platforms, but is also due to the
sheer complexity of modern day programmatic advertising. The sector is considered to

Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the
processing of personal data and the protection of privacy in the electronic communications sector
(Directive on privacy and electronic communications) (OJ L 201, 31.7.2002, p. 37).



Andreas Schwab - Digital Markets Act
FINAL Version of 17-11-2021

(43)

(44)

(45)

have become more non-transparent after the introduction of new privacy legislation,
and is expected to become even more opaque with the announced removal of third-
party cookies. This often leads to a lack of information and knowledge for advertisers
and publishers about the conditions of the advertising services they purchased and
underminestheir ability to switch to alternative providers of online advertising services.
Furthermore, the costs of online advertising are likely to be higher than they would be
in afairer, more transparent and contestable platform environment. These higher costs
are likely to be reflected in the prices that end users pay for many daily products and
services relying on the use of online advertising. Transparency obligations should
therefore require gatekeepersto provide advertisers and publishersto whom they supply
online advertising services, with free of charge, effective, high-quality, continuous
and real-time when requested and to the extent possible, with information that allows
both sides to understand the price paid for each of the different advertising services
provided as part of the relevant advertising value chain and the availability and
visibility of advertisement.

A gatekeeper may in certain circumstances have a dual role as a provider of core
platform serviceswhereby it providesacore platform servicetoitsbusiness users, while
also competing with those same business users in the provision of the same or similar
services or products to the same end users. In these circumstances, a gatekeeper may
take advantage of its dual role to use data, generated from transactions by its business
users on the core platform, for the purpose of its own servicesthat offer similar services
to that of its business users. This may be the case, for instance, where a gatekeeper
provides an online marketplace or app store to business users, and at the sametime offer
services as an online retailer or provider of application software against those business
users. To prevent gatekeepers from unfairly benefitting from their dua role, it should
be ensured that they refrain from using any aggregated or non-aggregated data, which
may include anonymised and personal datathat isnot publicly availableto offer similar
servicesto those of their business users. This obligation should apply to the gatekeeper
asawhole, including but not limited to its business unit that competes with the business
users of a core platform service.

Business users may also purchase advertising services from a provider of core platform
services for the purpose of providing goods and services to end users. In this case, it
may occur that the data are not generated on the core platform service, but are provided
to the core platform service by the business user or are generated based on its operations
through the core platform service concerned. In certain instances, that core platform
service providing advertising may have adual role, as intermediary and as provider of
advertising services. Accordingly, the obligation prohibiting a dual role gatekeeper
from using data of business users should apply also with respect to the datathat a core
platform service has received from businesses for the purpose of providing advertising
services related to that core platform service. Moreover the gatekeeper should refrain
from disclosing any commercially sensitive information obtained in connection with
one of its advertising services to any third party belonging to the same undertaking
and from using such commercially sensitive information for any purposes other than
the provision of the specific advertising service unless thisis necessary for carrying
out a business transaction.

In relation to cloud computing services, this obligation should extend to data provided
or generated by business users of the gatekeeper in the context of their use of the cloud
computing service of the gatekeeper, or through its software application store that
allows end users of cloud computing services access to software applications. This
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(47)

(48)

obligation should not affect theright of gatekeepersto use aggregated datafor providing
ancillary data anal ytics services, subject to compliance with Regulation 2016/679 and
Directive 2002/58/EC as well as with the relevant obligations in this Regulation
concerning ancillary services.

A gatekeeper may use different meansto favour its own services or products on its core
platform service, to the detriment of the same or similar services that end users could
obtain through third parties. This may for instance be the case where certain software
applications or services are pre-installed by a gatekeeper. To enable end user choice,
gatekeepers should not prevent end users from un-installing any pre-installed software
applications on its core platform service and thereby favour their own software
applications. The gatekeeper may restrict such un-installation when such
applications are essential to the functioning of the operating system or the device.

The rules that the gatekeepers set for the distribution of software applications may in
certain circumstances restrict the ability of end usersto install and effectively use third
party software applications or software application stores on operating systems or
hardware of the relevant gatekeeper and restrict the ability of end users to access these
software applications or software application stores outside the core platform services
of that gatekeeper. Such restrictions may limit the ability of developers of software
applications to use aternative distribution channels and the ability of end users to
choose between different software applications from different distribution channels and
should be prohibited as unfair and liable to weaken the contestability of core platform
services. To ensure contestability, the gatekeeper should prompt where relevant the
end user to decide whether the downloaded application or app store should become
the default. In order to ensure that third party software applications or software
application stores do not endanger the integrity of the hardware or operating system
provided by the gatekeeper the gatekeeper concerned may implement proportionate
technical or contractual measures to achieve that goal if the gatekeeper demonstrates
that such measures are necessary and justified and that there are no less restrictive
means to safeguard the integrity of the hardware or operating system.

Gatekeepers are often vertically integrated and offer certain products or servicesto end
users through their own core platform services, or through a business user over which
they exercise control which frequently leads to conflicts of interest. This can include
the situation whereby a gatekeeper offersits own onlineintermediation servicesthrough
an online search engine. When offering those products or services on the core platform
service, gatekeepers can reserve a better position to their own offering, in terms of
ranking, as opposed to the products of third parties also operating on that core platform
service. This can occur for instance with products or services, including other core
platform services, which are ranked in the results communicated by online search
engines, or which are partly or entirely embedded in online search engines results,
groups of results specialised in a certain topic, displayed along with the results of an
online search engine, which are considered or used by certain end users as a service
distinct or additional to the online search engine. Such preferential or embedded
display of a separate online intermediation service shall constitute a favouring
irrespective of whether the information or results within the favoured groups of
specialised results may al so be provided by competing servicesand are as such ranked
in a non-discriminatory way. Other instances are those of software applications which
aredistributed through software application stores, or productsor servicesthat are given
prominence and display in the newsfeed of a social network, or products or services
ranked in search results or displayed on an online marketplace. In those circumstances,
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the gatekeeper isin adual-role position as intermediary for third party providers and as
direct provider of products or services of the gatekeeper leading to conflicts of interest.
Consequently, these gatekeepers have the ability to undermine directly the
contestability for those products or services on these core platform services, to the
detriment of business users which are not controlled by the gatekeeper.

In such situations, the gatekeeper should not engage in any form of differentiated or
preferential treatment in ranking on the core platform service, whether through legal,
commercia or technica means, in favour of products or services it offers itself or
through a business user which it controls. To ensure that this obligation is effective, it
should also be ensured that the conditions that apply to such ranking are also generally
fair. Ranking should in this context cover all forms of relative prominence, including
display, rating, linking or voice results. To ensure that this obligation is effective and
cannot be circumvented it should also apply to any measure that may have an equivalent
effect to the differentiated or preferential treatment in ranking. In addition, to avoid
any conflicts of interest, gatekeepers should be required to treat its own product or
services, as a separate commercial entity that iscommercially viable as a stand-alone
service. The guidelines adopted pursuant to Article 5 of Regulation (EU) 2019/1150
should aso facilitate the implementation and enforcement of this obligation.?

Gatekeepers should not restrict or prevent the free choice of end users by technically
preventing switching between or subscription to different software applications and
services. This would alow more providers to offer their services, thereby ultimately
providing greater choice to the end user. Gatekeepers should ensure a free choice
irrespective of whether they are the manufacturer of any hardware by means of which
such software applications or services are accessed and shall not raise artificial technical
barriers so asto make switching impossible or ineffective. The mere offering of agiven
product or service to consumers, including by means of pre-installation, as well as the
improvement of the offering to end users, such as price reductions or increased quality,
should not be construed as constituting a prohibited barrier to switching.

Gatekeepers can hamper the ability of end users to access online content and services
including software applications. Therefore, rules should be established to ensure that
the rights of end users to access an open internet are not compromised by the conduct
of gatekeepers. Gatekeepers can also technically limit the ability of end users to
effectively switch between different Internet access service providers, in particular
through their control over operating systems or hardware. Thisdistortsthelevel playing
field for Internet access services and ultimately harms end users. It should therefore be
ensured that gatekeepers do not unduly restrict end users in choosing their Internet
access service provider.

Gatekeepers may also have a dual role as developers of operating systems and device
manufacturers, including any technical functionality that such a device may have. For
example, a gatekeeper that is a manufacturer of a device may restrict access to some of
the functionalities in this device, such as near-field-communication technology and the
software used to operate that technology, which may be required for the effective
provision of an ancillary service by the gatekeeper as well as by any potential third
party provider of such an ancillary service. Such access may equally be required by
software applications related to the relevant ancillary services in order to effectively
provide similar functionalities as those offered by gatekeepers. If such a dua role is

Commission Notice: Guidelines on ranking transparency pursuant to Regulation (EU) 2019/1150 of the
European Parliament and of the Council (OJ C 424, 8.12.2020, p. 1).
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used in amanner that prevents alternative providers of ancillary services or of software
applications to have access under equal conditions to the same operating system,
hardware or software features that are available or used in the provision by the
gatekeeper of any ancillary services, this could significantly undermine innovation by
providers of such ancillary services as well as choice for end users of such ancillary
services. The gatekeepers should therefore be obliged to ensure access under equal
conditions to, and interoperability with, the same operating system, hardware or
software features that are available or used in the provision of any ancillary services by
the gatekeeper.

Thelack of interconnection featuresamong the gatekeeper services may substantially
affect users choice and ability to switch due to the incapacity for end user to
reconstruct social connections and networks provided by the gatekeeper even if multi-
homing is possible. Therefore, it should be allowed for any providers of equivalent
core platform services to interconnect with the gatekeepers number independent
interpersonal communication services or social network services upon their request
and free of charge. Interconnection shall be provided under the conditions and
quality that are available or used by the gatekeeper, while ensuring a high level of
security and personal data protection. In the particular case of number-dependant
intercommunication services, interconnection requirements should mean giving the
possibility for third-party providersto request access and interconnection for features
such as text, video, voice and picture, while it should provide access and
interconnection on basic features such as posts, likes and comments for social
networking services. Interconnection measures of number-independent
interpersonal communication services should be imposed in accordance with the
provisions of the Electronic Communications Code and particularly the conditions
and procedures foreseen in Article 61 thereof. It should nevertheless presume that
the providers of number-independent interpersonal communications services that
has been designated as a gatekeeper, reaches the conditions required to trigger the
procedures, namely they reach a significant level of coverage and user uptake, and
should therefore provide for minimum applicable interoperability requirements.

The conditions under which gatekeepers provide online advertising services to business
users including both advertisers and publishers are often non-transparent and opague.
This often leads to alack of information for advertisers and publishers about the effect
of a given ad. To further enhance fairness, transparency and contestability of online
advertising services designated under this Regulation as well as those that are fully
integrated with other core platform services of the same provider, the designated
gatekeepers should therefore provide advertisers and publishers for entire disclosure
and transparency of the parameters and data used for decision making, execution
and measurement of the intermediation services, A gatekeeper shall further provide
when requested, with free of charge access to the performance measuring tools of the
gatekeeper and the information necessary for advertisers, advertising agencies acting
on behalf of a company placing advertising, as well as for publishersto carry out their
own independent verification of the provision of the relevant online advertising
services.

Gatekeepers benefit from access to vast amounts of data that they collect while
providing the core platform services as well as other digital services. To ensure that
gatekeepers do not undermine the contestability of core platform services aswell asthe
innovation potentia of the dynamic digital sector by restricting the ability of business
users to effectively port their data, business users and end users should be granted
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effective and immediate access to the data they provided or generated in the context of
their use of the relevant core platform services of the gatekeeper, in a structured,
commonly used and machine-readable format. This should apply also to any other data
at different levels of aggregation that may be necessary to effectively enable such
portability. It should aso be ensured that business users and end users can port that data
in rea time effectively, such as for example through high quality application
programming interfaces. Facilitating switching or multi-homing should lead, in turn, to
an increased choice for business users and end users and an incentive for gatekeepers
and business users to innovate.

Business users that use large core platform services provided by gatekeepers and end
users of such business users provide and generate a vast amount of data, including data
inferred from such use. In order to ensure that business users have accessto the relevant
datathus generated, the gatekeeper should, upon their request, allow unhindered access,
free of charge, to such data. Such access should also be given to third parties contracted
by the business user, who are acting as processors of this data for the business user.
Data provided or generated by the same business users and the same end users of these
business users in the context of other services provided by the same gatekeeper may be
concerned where this is inextricably linked to the relevant request. To this end, a
gatekeeper should not use any contractual or other restrictions to prevent business users
from accessing rel evant data and should enabl e business users to obtain consent of their
end users for such data access and retrieval, where such consent is required under
Regulation (EU) 2016/679 and Directive 2002/58/EC. Gatekeepers should also
facilitate access to these datain real time by means of appropriate technical measures,
such as for example putting in place high quality application programming interfaces.

The vaue of online search engines to their respective business users and end users
increases as the total number of such usersincreases. Providers of online search engines
collect and store aggregated datasets contai ning information about what users searched
for, and how they interacted with, the results that they were served. Providers of online
search engine services collect these data from searches undertaken on their own online
search engine service and, where applicable, searches undertaken on the platforms of
their downstream commercial partners. Access by gatekeepers to such ranking, query,
click and view data constitutes an important barrier to entry and expansion, which
undermines the contestability of online search engine services. Gatekeepers should
therefore be obliged to provide access, on fair, reasonable and non-discriminatory
terms, to these ranking, query, click and view data in relation to free and paid search
generated by consumers on online search engine services to other providers of such
services, so that these third-party providers can optimise their services and contest the
relevant core platform services. Such access should aso be given to third parties
contracted by a search engine provider, who are acting as processors of this datafor that
search engine. When providing access to its search data, a gatekeeper should ensure the
protection of the personal data of end users by appropriate means, without substantially
degrading the quality or usefulness of the data.

In particular gatekeepers which provide access to core platform services serve as an
important gateway for business users that seek to reach end users. In view of the
imbalance in bargaining power between those gatekeepers and business users of
theircore platform services, those gatekeepers should not be alowed to impose general
conditions, including pricing conditions, that would be unfair or lead to unjustified
differentiation. Pricing or other general access conditions should be considered unfair
if they lead to an imbalance of rights and obligations imposed on business users or
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confer an advantage on the gatekeeper which is disproportionate to the service provided
by the gatekeeper to business users or lead to a disadvantage for business users in
providing the same or similar services as the gatekeeper. The following benchmarks
can serve as a yardstick to determine the fairness of general access conditions: prices
charged or conditions imposed for the same or similar services by other providers
ofcore platform services ; prices charged or conditions imposed by the provider of the
software application store for different related or similar services or to different types
of end users; prices charged or conditions imposed by the provider of the software
application store for the same servicein different geographic regions; prices charged or
conditions imposed by the provider of the software application store for the same
service the gatekeeper offers to itself. This obligation should not establish an access
right and it should be without prejudice to the ability of providers of core platform
services to take the required responsibility in the fight against illegal and unwanted
content as set out in Regulation [Digital Services Act].

Recital on Article 12

(31)

To ensure the effectiveness of the review of gatekeeper status as well as the possibility
to adjust the list of core platform services provided by a gatekeeper, the gatekeepers
should inform the Commission and-the-competent-national-autherities of al of ther
intended and concluded acquisitions of other providers of core platform services or any
other services provided within thedigital sector. Such information should not only serve
the review process mentioned above, regarding the status of individual gatekeepers, but
will also provide information that is crucial to monitoring broader contestability trends
inthe digital sector and can therefore be a useful factor for consideration in the context
of the market investigations foreseen by this Regulation. The Commission should
inform competent national authorities of such naotifications. The information
gathered may be use to trigger the referral system set out in article 22 of the
Regulation (EC) no. 139/2004.

Recital on Article 13 - recital 61

(61)

The data protection and privacy interests of end users are relevant to any assessment of
potential negative effects of the observed practice of gatekeepers to collect and
accumulate large amounts of data from end users. Ensuring an adequate level of
transparency of profiling practices employed by gatekeepersfacilitates contestability of
core platform services, by putting external pressure on gatekeepers to prevent making
deep consumer profiling the industry standard, given that potential entrants or start-up
providers cannot access data to the same extent and depth, and at a similar scale.
Enhanced transparency should allow other providers of core platform services to
differentiate themselves better through the use of superior privacy guaranteeing
facilities. To ensure a minimum level of effectiveness of this transparency obligation,
gatekeepers should at least provide a description of the basis upon which profiling is
performed, including whether personal data and data derived from user activity isrelied
on, the processing applied, the purpose for which the profileis prepared and eventually
used, the impact of such profiling on the gatekeeper’s services, and the steps taken to
enable end users to be aware of the relevant use of such profiling, as well as to seek
their consent. The expertise of consumer protection authorities, as members of the
High Level Group of Digital Regulators, should be especially taken into
consideration for assessing consumer profiling techniques. The Commission should
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develop, in consultation with the EU Data Protection Supervisor, the European Data
Protection Board, civil society and experts, the standards and process of the audit.
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Compromise Amendment F

requlatory dialogue and compliancereplacing all relevant amendments, including AM

6, 7,19, 20, 27, 66, 67, 68, 69, 70, 71 - 76, 106, 193, 199, 200, 201, 202-205, 311, 313, 319,

320-323, 324-327, 343, 344-347, 371, 701, 839-911, 930-950, ECON: 22, 43-46, 124-134,

138-141, ITRE: 16, 40, 132-152, 156-158, CUL T: 32, 88-91, JURI: 42-43, 116-123, 126-

la.

1b

129, LIBE: 19-20, 51-55, 57-58, TRAN: 14, 48-52, 54-56

Article 6a [Article 11 of the EC proposal]
Anti-circumvention

A gatekeeper shall ensure that the obllgatlons of Artlcl&e 5 and 6 are fuIIy and
effectlvely complled Wlth M . s ,

While the obligations of Articles 5 and 6 apply in respect of core platform services
designated pursuant to Article 3, a gatekeeper, including any undertaking to which
the gatekeeper belongs, shall not engage in any behaviour regardless of whether is
of a contractual, commercial, technical or any other nature, that, while formally,
conceptually or technically distinct to a behaviour prohibited pursuant to Articles5
and 6, is capable in practice of having an equivalent object or effect.

The gatekeeper shall not engagein any behaviour discouraging interoperability by
using technical protection measures, discriminatory terms of service, subjecting
application programming interfaces to copyright or providing misleading
information.

Where consent for collecting, processing and sharing of personal datais required to
ensure compliance with this Regulation, a gatekeeper shall take the necessary steps
either to either-enable business users to directly obtain the required consent to their
processing, where required to do so under Regulation (EU) 2016/679 and Directive
2002/58/EC, or to comply with Union data protection and privacy rules and principles
in other waysi including by providi ng bus ness users Wlth duIy anonymlsed datawhere

A gatekeeper shall not degrade the conditions or quality of any of the core platform
services provided to business users or end users who avail themselves of the rights or
choiceslaid down in Articles 5 and 6, or make the exercise of those rights or choices
unduly difficult including by offering choices to the end-user in a non-neutral
manner, or by subverting user's autonomy, decision-making, or choice via the
structure, design, function or manner of operation of a user interface or a part
thereof.
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Article7
Compliance with obligations for gatekeepers

The measuresHmaplemented-by-the gatekeeper shall implement effective measures to
ensure its compliance with the obligations laid down in Articles 5 and 6, and shall

demonstrate that compliance, when called upon to do so shal-be-effective+n
achieving-the-objective-of-the relevant-obligation. The gatekeeper shall ensure that

these the measures are-tmplemented-in-comphianee that it implements comply with
Regulation (EU) 2016/679, and Directive 2002/58/EC, and with legislation on cyber

security, consumer protection and product safety as well as with accessibility

requirements for the persons with disabilities in accordance with the Directive
2019/882.

Within six months after its designation and in application of paragraph 8 of Article
3, the gatekeeper shall providethe Commission with areport describingin adetailed
and transparent manner the measures implemented to ensure compliance with the
obligations laid down in Articles 5 and 6. This report shall be updated at least
annually.

Along with the report mentionned in paragraph 1a and within the same timeframe,
the gatekeeper shall provide the Commission with a non-confidential summary of
its report that will be published by the Commission without delay. The non-
confidential summary shall be updated at least annually according to the detailed
report.

In order to comply with the obligations laid down in Article 6 and where the
gatekeeper holds reasonable doubt as to the appropriate method or methods of
compliance, the gatekeeper may request that the Commission engage in a process
to recelve and address requests for clarification and thereafter further specify
relevant measures that the gatekeeper shall adopt in order to comply in an effective
and proportionate manner with those obligations. Further specification of
obligations laid down in Article 6 shall be limited to issues relating to ensuring
effective and proportionate compliance with the obligations. When doing so, the
Commission may decide to consult third parties whose views it considers necessary
in relation to the measures that the gatekeeper is expected to implement. The
duration of the process shall not extend beyond the period set out in Article 3(8),
with the possibility for an extension of two months, at the discretion of the
Commission, should the dialogue process have not been concluded prior to the
expiry of the said period.

The Commission shall retain discretion in deciding whether to engage in such a
process, with due regard to principles of equal treatment, proportionality and due
process. Where the Commission decides not to engage in such a process, it shall
provide a written justification to the relevant gatekeeper. At the end of this process,
the Commission may also by decision specify the measures that the gatekeeper
concerned is to implement arising from the conclusion of this process set out in
paragraph 1b.

Where the Commission finds that the measures that the gatekeeper intends to
implement pursuant to paragraph 1, or has implemented, do not ensure effective
compliance with the relevant obligations laid down in Article 6, it may by decision
specify the measures that the gatekeeper concerned isto implement. The Commission
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shall adopt such a decision as soon as possible and in any event no later than four
months after the opening of proceedings pursuant to Article 18.

3. Paragraph 2 of this Articleiswithout prejudice to the powers of the Commission under
Articles 25, 26 and 27.
4, With a view to adopting the decision under paragraph 2, the Commission shall

communicate its preliminary findings and publish a concise summary as soon as
possible and, in any event no later than three two months from the opening of the
proceedings. Inthe preliminary findings, the Commission shall explain the measurels
measures that it is considering taking or that it considers that the provider of core
platform services concerned should takein order to effectively addressthe preliminary
findings. The Commission may decide to invite interested third parties to submit
their observations within a time limit, which is fixed by the Commission in its
publication. When publishing, due regard shall be given by the Commission to the
legitimate interest of undertakingsin the protection of their business secrets.

5. In specifying the measures under paragraph 2, the Commission shall ensure that the
measures are effective in achieving the objectives of the relevant obligation and
proportionate in the specific circumstances of the gatekeeper and the relevant service.

6. For the purposes of specifying the obligations under Article 6(1) points (j) and (k), the
Commission shall also assess whether the intended or implemented measures ensure
that there is no remaining imbalance of rights and obligations on business users and
that the measures do not themselves confer an advantage on the gatekeeper which is
disproportionate to the service provided by the gatekeeper to business users.

7. A gatekeeper may request within the implementation deadline of Article 3 (8) the
opening of proceedings pursuant to Article 18 for the Commission to determine
whether the measures that the gatekeeper intends to implement or has implemented
under Article 6 are effective in achieving the objective of the relevant obligation in
the gpecific circumstances. In its request, the A gatekeeper may shall-with-its
reguest; provide areasoned submission to explain in particular why the measures that
it intends to implement or has implemented are effective in achieving the objective of
the relevant obligation in the specific circumstances. The Commission shall adopt its
decision within six months from the opening of proceedings pursuant to Article 18.

Article 8
Suspension

1 The Commission may, on a reasoned request by the gatekeeper, suspend, on an
exceptional basis, inwholeor in part, aspecific obligation laid down in Articles 5 and
6 for a core platform serviceby decision adopted in accordance with the advisory
procedure referred to in Article 32(4), where the gatekeeper demonstrates that
compliance with that specific obligation would endanger, due to exceptional
circumstances beyond the control of the gatekeeper, the economic viability of the
operation of the gatekeeper in the Union, and only to the extent necessary to address
such threat to its viability. The Commission shall aim to adopt the suspension decision
without delay and at the latest within three months after receipt of a complete
reasoned request. The suspension decision shall be accompanied by a reasoned
statement explaining the grounds for the suspension.

2. Where suspension is granted pursuant to paragraph 1, the Commission shall review
its suspension decision every year. Following such a review the Commission shall
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either wholly or partly lift the suspension or decide that the conditions of paragraph 1
continue to be met.

In cases of urgency, tFhe Commission may, acting on a reasoned request by a
gatekeeper, provisionally suspend the application of the relevant obligation to one or
more individual core platform services aready prior to the decision pursuant to
paragraph 1.

In assessing the request, the Commission shall take into account, in particular, the
impact of the compliance with the specific obligation on the economic viability of
the operation of the gatekeeper in the Union as well as on third parties, in particular
smaller business users and consumers . The suspension may be made subject to
conditions and obligations to be defined by the Commission in order to ensure afair
balance between these interests and the objectives of this Regulation. Such arequest
may be made and granted at any time pending the assessment of the Commission
pursuant to paragraph 1.

Article9

Exemption on grounds of public morality, public health or public security -fer-everriding

la.

reasons-of public-interest

The Commission may, acting on a reasoned request by a gatekeeper or on its own
initiative, by decision adopted in accordance with the advisory procedure referred to
in Article 32(4), exempt it, in whole or in part, from a specific obligation laid downin
Articles 5 and 6 in relation to an individual core platform service identified pursuant
to Article 3(7), where such exemption isjustified on the grounds set out in paragraph
2 of this Article. The Commission shall adopt the exemption decision at the latest 3
three months after receiving a complete reasoned request. Such decision shall be
accompanied by a reasoned statement explaining the grounds for the exemption.

Where the exemption is granted pursuant to paragraph 1, the Commission shall
review its exemption decision every year. Following such a review the Commission
shall either wholly or partially lift the exemption or decide that the conditions of
paragraph 1 continue to be met.

An exemption pursuant to paragraph 1 may only be granted on grounds of:
(@ public morality;

(b) public health; or

(©) public security.

In cases of urgency, tFhe Commission may, acting on a reasoned request by a
gatekeeper or on its own initiative, provisionally suspend the application of the
relevant obligation to one or more individua core platform services aready prior to
the decision pursuant to paragraph 1.

In assessing the request, the Commission shall take into account, in particular, the
impact of the compliance with the specific obligation on the grounds in paragraph 2
as well asthe effects on the gatekeeper concerned and on third parties. The
suspension may be made subject to conditions and obligations to be defined by the
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Commission in order to ensure afair balance between the goals pursued by the
grounds in paragraph 2 and the objectives of this Regulation. Such a request may be
made and granted at any time pending the assessment of the Commission pursuant to

paragraph 1.

Article 36a
Guidelines

To facilitate the compliance of gatekeeperswith and the enforcement of the obligationsin Articles 5,
6, 12 and 13, the Commission shall may accompany the obligations set out in those Articles with
guidelines,-where the Commission deems that thisis appropriate. Where appropriate and necessary,
the Commission may mandate the standardisation bodies to facilitate the implementation of the
obligations by devel opping appropriate standards .

CORRESPONDING RECITALS

(32) To safeguard the fairness and contestability of core platform services provided by
gatekeepers, it is necessary to provide in a clear and unambiguous manner for a set of
harmonised obligations with regard to those services. Such rules are needed to address
the risk of harmful effects of unfair practices imposed by gatekeepers, to the benefit of
the business environment in the services concerned, to the benefit of users and
ultimately to the benefit of society as a whole. Given the fast-moving and dynamic
nature of digital markets, and the substantial economic power of gatekeepers, it is
important that these obligations are effectively applied without being circumvented. To
that end, the obligations in question should apply to any practices behaviour by a
gatekeeper, irrespective of its form and irrespective of whether it is of a contractual,
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57 a)

(58)

(59)

(60)

commercial, technical or any other nature, insofar as a-practice it could, in practice,

have an equivalent object or effect to the eorrespondsto-thetypeof practicesthat are
prohibited isthesubject-of-one-of the-ebligatiens-of under this Regulation. Such
behaviour includes the design used by the gatekeeper, the presentation of end-user

choices in a non-neutral manner, or using the structure, function or manner of
operation of a user interface or a part thereof to subvert or impair user autonomy,
decision-making, or choice.

The implementation of gatekeepers’ obligations related to access, installation,
portability or interoperability could be facilitated by the use of technical standards.
In this respect the Commission should identify appropriate, widely-used ICT
technical standards from standards organisations as foreseen under Article 13 of
Regulation 1025/12 or where appropriate ask/ request European standardisation
bodies to develop them.

This aim of this Regulation is to ensure that the digital economy remains fair and
contestable in order to promote innovation, high quality of digital products and
services, fair and competitive prices and a high quality and choice for end usersin
the digital sector. To ensure the effectiveness of the obligations laid down by this
Regulation, while also making certain that these obligations are limited to what is
necessary to ensure contestability and tackling the harmful effects of the unfair
behaviour by gatekeepers, it isimportant to clearly define and circumscribe them so as
to allow the gatekeeper to immediately comply with them, in full respect of Regulation
(EU) 2016/679 and Directive 2002/58/EC, consumer protection, cyber security and
product safety as well as with accessibility requiremenst for the persons with
disabilitiesin accordance with the Directive 2019/882. The gatekeepers should ensure
the compliance with this Regulation by design. The necessary measures should
therefore be as much as possible and where relevant integrated into the technol ogical
design used by the gatekeepers. However, it may in certain cases be appropriate for the
Commission, following a dialogue with the gatekeeper concerned, and, where
appropriate, a consultation of interested third parties,_to further specify in a decision
some of the measures that the gatekeeper concerned should adopt in order to effectively
comply with those obligations that are susceptible of being further specified. This
possibility of a regulatory dialogue should facilitate compliance by gatekeepers and
expedite the correct implementation of the Regulation.

As an additional element to ensure proportionality, gatekeepers should be given an
opportunity to request the suspension, to the extent necessary, of a specific obligation
in exceptional circumstances that lie beyond the control of the gatekeeper, such as for
example an unforeseen external shock that has temporarily eliminated a significant part
of end user demand for the relevant core platform service, where compliance with a
specific obligation is shown by the gatekeeper to endanger the economic viability of
the Union operations of the gatekeeper concerned. The Commission should statein its
decision the reasons for granting the suspension and review it on a regular basis to
asses whether the conditionsfor granting it are till viable or not.

In exceptional circumstances justified on the limited grounds of public morality, public
health or public security, the Commission should be able to decide that the obligation
concerned does not apply to a specific core platform service. Affecting these public
interests can indicate that the cost to society as awhole of enforcing acertain obligation
would in a certain exceptional case be too high and thus disproportionate. The
regul atory dialogue to facilitate compliance with limited and duly justified suspension
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and exemption possibilities should ensure the proportionality of the obligations in this
Regulation without undermining the intended ex ante effects on fairness and
contestability. Where such an exemption is granted, the Commission should review
its decision every year.
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Compromise Amendment G
on enforcement powersreplacing all relevant amendments, including AM s 88-97, 101-
105, 107-109, 348-375, 1045-1132, 1181-1199, ECON: 54-58, 61, 159-189, 197-201, ITRE:
45-50, 54, 181-205, 215-223, CUL T: 97-99, 104, JURI: 47,50, 149-169, 173-182, L | BE:
22, 61-65, 70-71, TRAN: 21-22 24, 26, 65-75, 78-83

Chapter V
I nvestigative, enforcement and monitoring powers

Article 18
Opening of proceedings

Where the Commission intends to carry out proceedingsin view of the possible adoption of
decisions pursuant to Article 7, 25 and 26, it shall adopt a decision opening a proceeding.

Article 19
Requests for information

1. The Commission may by simple request or by decision require information from
undertakings and associations of undertakings to provide all necessary information,
including for the purpose of monitoring, implementing and enforcing the rules laid
down in this Regulation. The Commission may also request access to data bases, and
algorithms of undertakings and information about testings and request explanations
on those by a simple request or by a decision.

2. The Commission may request information from undertakings and associations of
undertakings pursuant to paragraph 1 also prior to opening a market investigation

pursuant to Article 14 er-proceedingspursaant-to-Article 18.

3. When sending a simple request for information to an undertaking or association of
undertakings, the Commission shall state the purpose of the request, specify what
information is required and fix the time-limit within which the information is to be
provided, and the penalties provided for in Article 26 for supplying incomplete,
incorrect or misleading information or explanations.

4, Where the Commission requires undertakings and associations of undertakings to
supply information by decision, it shall state the purpose of the request, specify what
information is required and fix the time-limit within which it isto be provided. Where
the Commission requires undertakings to provide access to its data-bases and
algorithms, it shall state the legal-basis-and-the purpose of the request, specify what
information is required and fix the time-limit within which it is to be provided. It
shall also indicate the penalties provided for in Article 26 and indicate or impose the
periodic penalty payments provided for in Article 27. It shall further indicate the right
to have the decision reviewed by the Court of Justice.

5. The undertakings or associations of undertakings or their representatives shall supply
the information requested on behaf of the undertaking or the association of
undertakings concerned. Lawyers duly authorised to act may supply the information
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on behalf of their clients. The latter shall remain fully responsible if the information
supplied isincompl ete, incorrect or misleading.

At the request of the Commission, the governments and authorities of the Member
States shall provide the Commission with all necessary information to carry out the
duties assigned to it by this Regulation.

Article 20
Power to carry out interviews and take statements

The Commission, and the national competent authorities in accordance with Article 31c,
may interview any natural or legal person which consentsto being interviewed for the purpose
of collecting information, relating to the subject-matter of aninvestigation, including inrelation
to the monitoring, implementing and enforcing of the rules laid down in this Regulation.

2a

Article 21
Powers to conduct on-site inspections

The Commission may conduct on-site inspections at the premises of an undertaking
or association of undertakings.

On-site inspections may also be carried out with the assistance of rotating auditors or
experts appointed by the Commission pursuant to Article 24(2).

During on-site inspections the Commission and auditors or experts appointed by it
may require the undertaking or association of undertakings to provide access to and
explanations on its organisation, functioning, IT system, algorithms, data-handling
and business conducts. The Commission and auditors or experts appointed by it may
address questions to key personnel.

Undertakings or associations of undertakings are required to submit to an on-site
inspection ordered by decision of the Commission. The decision shall specify the
subject matter and purpose of the visit, set the date on which it isto begin and indicate
the penalties provided for in Articles 26 and 27 and the right to have the decision
reviewed by the Court of Justice.

Article 22
Interim measures

In cases of urgency due to the risk of serious and H+eparable immediate damage for
business users or end users of gatekeepers, the Commission may , by decision adopt
in accordance with the advisory procedure referred to in Article 32(4), order interim
measures agaiasta on a gatekeeper on the basis of a prima facie finding of an
infringement of Articles5 or 6.

A decision pursuant to paragraph 1 may shall only be adopted in the context of
proceedings opened i with a view of to the possible adoption of a decision of non-
compliance pursuant to Article 25(1). Fhis That decision shall apply for a specified
period of time and may be renewed in so far thisis necessary and appropriate.

In cases of urgency due to the risk of serious and immediate damage to business
usersor end users of gatekeepers, resulting from new practices implemented by one
or more gatekeepers that could undermine contestability of core platform services
or that could be unfair pursuant to Article 10(2), the Commission may impose
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interim measures on the gatekeepers concerned in order to prevent such a risk
materialising.

A decision referred to in paragraph 2a shall only be adopted in the context of a
market investigation pursuant to Article 17 and within 6 months of the opening of
such an investigation. The interim measures shall apply for a specified period of
timeand, in any case, shall be renewed or withdrawn in order to take account of the
final decision resulting from the market investigation pursuant to Article 17.

Article24
Monitoring of obligations and measures

The Commission may shall take the necessary actions to monitor the effective
implementation and compliance with the obligationslaid downin Articles5 and 6 and
the decisions taken pursuant to Articles 7, 16, 22 and 23.

The actions pursuant to paragraph 1 may include the appointment of independent
external experts and auditors to assist the Commission to monitor the obligations and
measures and to provide specific expertise or knowledge to the Commission.

Article 24a
Complaint mechanism

Business users, competitors, end-users of the core platform services as well as their
representatives or other person with a legitimate interest may complain to the
competent national authorities about any practice or behaviour by gatekeepers that
falls into the scope of this Regulation, including non-compliance.
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The competent national authorities shall assess such complaints and shall report
them to the Commission.

The Commission shall examine whether there are reasonable grounds to open
proceedings pursuant to Article 18 or a market investigation pursuant to Article 14.

2. Directive (EU) 2019/1937 shall apply to the complains and the reporting of breaches
of this Regulation and the protection of persons reporting such breaches.

Article 24b
Compliance function

1 Gatekeepers shall establish a compliance function, which is independent from the
operational functions of the gatekeeper and appoint one or more compliance officers,
including the head of the compliance function.

2. The gatekeeper shall ensure that compliance function pursuant to paragraph 1 has
sufficient authority, stature and resources, aswell as access to the management body
of the gatekeeper to monitor the compliance of the gatekeeper with this Regulation.

3. Gatekeeper shall ensurethat compliance officers appointed pursuant to paragraph 1
have the professional qualifications, knowledge, experience and ability necessary to
fulfil the tasksreferred to in paragraph 4.

Gatekeeper shall also ensure that the head of the compliance function appointed
pursuant to paragraph 1 is a senior manager with distinct responsibility for the
compliance function and shall be independent from the operational functions and
management body of the gatekeeper.

4, The head of the compliance function shall report directly to the management body of
the gatekeeper and shall have the powersto raise concernsand warn that body where
risks of non-compliance with this Regulation arise, without prejudice to the
responsibilities of the management body in its supervisory and managerial functions.

The head of the compliance function shall not be removed without prior approval of
the management body of the gatekeeper.

5. Compliance officers appointed by the gatekeeper pursuant to paragraph 1 shall
oversee compliance of the gatekeeper with the obligations in this regulation,
including at least the following tasks:

@ organising, monitoring and supervising the measures and activities of the
gatekeepers that aim to ensure compliance with the obligations laid down in
this Regulation;

(b) informing and advising the management and employees of the gatekeeper
about relevant obligations under this Regulation;

(© where applicable, monitoring compliance with commitments made binding
pursuant to Article 23, without prejudice to the Commission being able to
appoint independent external experts pursuant to Article 24(2).
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(d) cooperating with the Commission for the purpose of this Regulation.

Gatekeepers shall communicate the name and contact details of the head of the
compliance function to the Commission.

The management body of the gatekeeper shall define, oversee and be accountable for
the implementation of the governance arrangements of the gatekeeper that ensure
independence of the compliance function, including the segregation of dutiesin the
organisation of the gatekeeper and the prevention of conflicts of interest.

Article 25
Non-compliance

The Commission shall adopt a non-compliance decision in accordance with the
advisory procedure referred to in Article 32(4) where it finds that a gatekeeper does
not comply with one or more of the following:

(@ any of theobligationslaid down in Articles5 or 6;

(b) measures specified in a decision adopted pursuant to Article 7(2);
(c) measures ordered pursuant to Article 16(1);

(d) interim measures ordered pursuant to Article 22; or

o : e loaally bingi a3

The Commission shall adopt its decision within 12 months from the opening of
proceedings pursuant to Article 18.

Before adopting the decision pursuant to paragraph 1, the Commission shall
communicate its preliminary findings to the gatekeeper concerned. In those
preliminary findings, the Commission shall explain the measures it is considering
taking or that it considers that the gatekeeper should take in order to effectively
address the preliminary findings.

In the non-compliance decision adopted pursuant to paragraph 1, the Commission
shall order the gatekeeper to cease and desist with the non-compliance within an
appropriate deadline and to provide explanations on how it plans to comply with the
decision.

The gatekeeper shall provide the Commission with the description of the measures
that it has taken to ensure compliance with the decision adopted pursuant to paragraph
1

Where the Commission finds that the conditions of paragraph 1 are not met, it shall
close the investigation by a decision.

Article 26
Fines

In the decision pursuant to Article 25, the Commission may impose on a gatekeeper
fines not less than 4% and not exceeding 40 20% of its total worldwide turnover in
the preceding financia year where it finds that the gatekeeper, intentionally or
negligently, failsto comply with:
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(ab) theobligation to notify information that is required pursuant to Article 12;

(ab) theobligation to notify information that is required pursuant to Article 13 or
supply incorrect, incomplete or misleading information;

(b) the measures specified by the Commission pursuant to a decision under Article
7(2);

(c) measures ordered pursuant to Article 16(1);

(d) adecision ordering interim measures pursuant to Article 22;

2. The Commission may by decision impose on undertakings and associations of
undertakings fines not exceeding 1% of the total turnover in the preceding financial
year where they intentionally or negligently:

(& fail to provide within the time-limit information that is required for assessing
their designation as gatekeepers pursuant to Article 3(2) or supply incorrect,
incomplete or misleading information;

(d) supply incorrect, incomplete or misleading information or explanations that are
requested pursuant to Articles 19 or Article 20;

(e) fall to provide accessto data-bases and algorithms pursuant to Article 19;

(f) fail to rectify within atime-limit set by the Commission, incorrect, incomplete
or misleading information given by amember of staff, or fail or refuseto provide
complete information on facts relating to the subject-matter and purpose of an
inspection pursuant to Article 21;

(g) refuseto submit to an on-site inspection pursuant to Article 21.

3. In fixing the amount of the fine, regard shall be had to the gravity, duration,
recurrence, and, for fines imposed pursuant to paragraph 2, delay caused to the
proceedings.

4, When a fine is imposed on an association of undertakings taking account of the

turnover of its members and the association is not solvent, the association shal be
obliged to call for contributions from its members to cover the amount of the fine.

Where such contributions have not been made to the association within atime-limit
set by the Commission, the Commission may require payment of the fine directly by
any of the undertakings whose representatives were members of the decision-making
bodies concerned of the association.

After having required payment in accordance with the second subparagraph, the
Commission may require payment of the balance by any of the members of the
association which were active on the market on which the infringement occurred,
where necessary to ensure full payment of the fine.
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However, the Commission shall not require payment pursuant to the second or the
third subparagraph from undertakings which show that they have not implemented
the infringing decision of the association and either were not aware of its existence
or have actively distanced themselves from it before the Commission started
investigating the case.

The financid liability of each undertaking in respect of the payment of the fine shall
not exceed 10 % of itstotal turnover in the preceding financia year.

Article 27
Periodic penalty payments

1. The Commission may by decision impose on undertakings, including gatekeepers
where applicable, periodic penaty payments not exceeding 5 % of the average daily
turnover in the preceding financial year per day, calculated from the date set by that
decision, in order to compel them:

(@ tocomply with the decision pursuant to Article 16(1);

(b) to supply correct and complete information within the time limit required by a
request for information made by decision pursuant to Article 19;

(c) to ensure access to data-bases and algorithms of undertakings and to supply
explanations on those as required by a decision pursuant to Article 19;

(d) to submit to an on-site inspection which was ordered by a decision taken
pursuant to Article 21,

(e) tocomply with a decision ordering interim measures taken pursuant to Article

22(2);
(f) to comply with commitments made legally binding by a decision pursuant to
Article 23(1);
(9 tocomply with adecision pursuant to Article 25(1).
2. Where the undertakings have satisfied the obligation which the periodic penalty

payment was intended to enforce, the Commission may by decision adopted in

accordance with the advisory procedure referred to in Article 32(4) set the definitive

amount of the periodic penalty payment at-a-figurelower—than-that-which-weuld
. et} cinal decigion.

Article 28
Limitation periods for the imposition of penalties

1 The powers conferred on the Commission by Articles 26 and 27 shall be subject to a
three five year limitation period.

2. Time shall begin to run on the day on which the infringement is committed. However,
in the case of continuing or repeated infringements, time shall begin to run on the day
on which the infringement ceases.

3. Any action taken by the Commission for the purpose of an investigation or
proceedings in respect of an infringement shall interrupt the limitation period for the
imposition of fines or periodic penalty payments. The limitation period shall be
interrupted with effect from the date on which the action is notified to at least one
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undertaking or association of undertakings which has participated in the infringement.
Actions which interrupt the running of the period shal include in particular the
following:

(@ requestsfor information by the Commission;
(b) on-siteinspection;
(c) theopening of aproceeding by the Commission pursuant to Article 18.

4, Each interruption shall start time running afresh. However, the limitation period shall
expire at the latest on the day on which a period equal to twice the limitation period
has elapsed without the Commission having imposed a fine or a periodic penalty
payment. That period shal be extended by the time during which limitation is
suspended pursuant to paragraph 5.

5. Thelimitation period for theimposition of fines or periodic penalty payments shall be
suspended for as long as the decision of the Commission is the subject of proceedings
pending before the Court of Justice of the European Union.

Article 29
Limitation periods for the enforcement of penalties

1 The power of the Commission to enforce decisions taken pursuant to Articles 26 and
27 shall be subject to alimitation period of five years.

Time shall begin to run on the day on which the decision becomes final.
The limitation period for the enforcement of penalties shall be interrupted:

(@ by notification of adecision varying the origina amount of the fine or periodic
penalty payment or refusing an application for variation;

(b) by any action of the Commission or of aMember State, acting at the request of
the Commission, designed to enforce payment of the fine or periodic penalty
payment.

Each interruption shall start time running afresh.

5. The limitation period for the enforcement of penalties shall be suspended for so long
as.

(@ timeto pay isallowed,
(b) enforcement of payment is suspended pursuant to a decision of the Court of

Justice.
Article 30
Right to be heard and access to the file
1. Before adopting a decision pursuant to Article 7, Article 8(1), Article 9(1), Articles

15, 16, 22, 23, 25 and 26 and Article 27(2), the Commission shall give the gatekeeper
or undertaking or association of undertakings concerned including third parties with
a legitimate interest, the opportunity of being heard on:

(@ preliminary findings of the Commission, including any matter to which the
Commission has taken objections,
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(b) measures that the Commission may intend to take in view of the preliminary
findings pursuant to point (a) of this paragraph.

2. Gatekeepers, undertakings and associations of undertakings concerned including
third parties with a legitimate interest may submit their observations to the
Commission’s preliminary findings within a time limit which shall be fixed by the
Commission in its preliminary findings and which may not be less than 14 days.

3. The Commission shall base its decisions only on objections on which gatekeepers,
undertakings and, associations of undertakings concerned and third parties with a
legitimate interest have been able to comment.

4, The rights of defence of the gatekeeper or undertaking or association of undertakings
concerned shall be fully respected in any proceedings. The gatekeeper or undertaking
or association of undertakings concerned shall be entitled to have access to the
Commission'sfile under the terms of anegotiated disclosure, subject to the legitimate
interest of undertakings in the protection of their business secrets. The right of access
to the file shall not extend to confidential information and internal documents of the
Commission or the authorities of the Member States. In particular, the right of access
shall not extend to correspondence between the Commission and the authorities of the
Member States. Nothing in this paragraph shall prevent the Commission from
disclosing and using information necessary to prove an infringement.

Chapter VI
General provisions

Article 34
Publication of decisions

1 The Commission shall publish the decisions which it takes pursuant to Articles 3, 7,
8,9, 15, 16, 17, 22, 23(1), 25, 26 and 27. Such publication shall state the names of the
parties and the main content of the decision, including any penalties imposed.

2. The publication shall have regard to the legitimate interest of gatekeepers or third
partiesin the protection of their confidential information.

Article 35
Review by the Court of Justice of the European Union

In accordance with Article 261 of the Treaty on the Functioning of the European Union, the
Court of Justice of the European Union has unlimited jurisdiction to review decisions by
which the Commission has imposed fines or periodic penalty payments. It may cancel, reduce
or increase the fine or periodic penalty payment imposed.

Article 36
HmplementingPrevisions Detailed arrangements

1. The Commission may adopt implementing acts laying down detailed arrangements
for the application of the following:
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2.

1.

2.

3.

(@ theform, content and other details of notifications and submissions pursuant to
Article 3;

(aa) theform, content and other detailson how choiceisto be provided and consent
isto be given, pursuant to Article 5(a);

(ab) the form, content and other details on how information on price and
remuneration areto be given, pursuant to Article 5(g);

(b) the form, content and other details of the technical measures that gatekeepers
shall implement in order to ensure compliance with points (h), (i) and (j) of
Article 6(2).

(c) the form, content and other details of notifications and submissions made
pursuant to Articles 12 and 13;

(d) thepractica arrangements of extension of deadlines as provided in Article 16;

(e) the practical arrangements of the proceedings concerning investigations
pursuant to Articles 15, 16, 17, and proceedings pursuant to Articles 22, 23 and
25,

(f) the practical arrangements for exercising rights to be heard provided for in
Article 30;

(g) thepractical arrangementsfor the negotiated disclosure of information provided
for in Article 30;

(ga) the practical arrangements for the cooperation and coordination between the
Commission and Member States provided for in Article 31d.

Those implementing acts shall be adopted in accordance with the advisory procedure
referred toin Article 32(4). Before the adoption of any measures pursuant to paragraph
1, the Commission shall publish a draft thereof and invite all interested parties to
submit their comments within the time limit it lays down, which may not be less than
one month.

Article 37
Exercise of the delegation

The power to adopt delegated acts is conferred on the Commission subject to the
conditions laid down in this Article.

The power to adopt delegated acts referred to in Articles 3(6) and 9(3) 10 shall be
conferred on the Commission for a period of five years from DD/MM/YYYY. The
Commission shall draw up areport in respect of the delegation of power not later than
nine months before the end of the five-year period. The delegation of power shall be
tacitly extended for periods of an identical duration, unless the European Parliament
or the Council opposes such extension not later than three months before the end of
each period.

The delegation of power referred to in Articles 3(6) and 9(2) 10 may be revoked at
any time by the European Parliament or by the Council. A decision to revoke shall put
an end to the delegation of the power specified in that decision. It shall take effect the
day following the publication of the decision in the Officia Journa of the
European Union or at a later date specified therein. It shall not affect the validity of
any delegated acts aready in force.
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Before adopting a delegated act, the Commission shall consult experts designated by
each Member State in accordance with the principles laid down in the Inter-
institutional Agreement of 13 April 2016 on Better Law-Making.

As soon as it adopts a delegated act, the Commission shall notify it ssmultaneously to
the European Parliament and to the Council.

A delegated act adopted pursuant to Articles 3(6) and 9(1) shall enter into force only
if no objection has been expressed either by the European Parliament or by the Council
within a period of two months of natification of that act to the European Parliament
and to the Council or if, before the expiry of that period, the European Parliament and
the Council have both informed the Commission that they will not object. That period
shall be extended by two months at the initiative of the European Parliament or of the
Council.

Article 37 a new
Amendment of Directive (EU) 2019/1937

In Part XX of the Annex to Directive (EU) 2019/1937, the following point is added:

"Regulation (EU) ..../... of the European Parliament and of the Council of ... on XX (EU)
2021/XXX, and amending Directive (EU) 2019/37 (OJ L ...).

Article 37 b new

Amendments to Directive 2020/1828/EC on Representative Actions for the Protection of

the Collective | nterests of Consumers

Thefollowing is added to Annex I :

“(X) Regulation of the European Parliament and of the Council on contestable and
fair markets in the digital sector (Digital Markets Act)”

Article 38
Review

By DD/MM/YYYY, and subsequently every three years, the Commission shall
evauate this Regulation and report to the European Parliament, the Council and the
European Economic and Social Committee.

The evaluations shall establish whether additional rules, including regarding the list
of core platform services laid down in point 2 of Article 2, the obligations laid down
in Articles 5 and 6 and their enforcement, may be required to ensure that digital
markets across the Union are contestable and fair. Following the evauations, the
Commission shall take appropriate measures, which may include legidative
proposals.

Member States shall provide any relevant information they have that the Commission
may require for the purposes of drawing up the report referred to in paragraph 1.
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Article 39
Entry into force and application

This Regulation shall enter into force on the twentieth day following that of its
publication in the Official Journal of the European Union.

This Regulation shall apply from six [two] months after its entry into force.

However Articles 3, 15, 18, 19, 20, 21, 26, 27, 30, 31 and 34 shall apply from [date of
entry into force of this Regulation].

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

CORRESPONDING RECITALS

(68)

(69)

(70)

(71)

(72)

In order to ensure effective implementation and compliance with this Regulation, the
Commission should have strong investigative and enforcement powers, to allow it to
investigate, enforce and monitor the rules laid down in this Regulation, while at the
same time ensuring the respect for the fundamental right to be heard and to have access
to the file in the context of the enforcement proceedings. The Commission should
dispose of these investigative powers aso for the purpose of carrying out market
investigations for the purpose of updating and reviewing this Regulation.

The Commission should be empowered to request information necessary for the
purpose of this Regulation, throughout the Union. In particular, the Commission should
have access to any relevant documents, data, database, algorithm and information
necessary to open and conduct investigations and to monitor the compliance with the
obligations laid down in this Regulation, irrespective of who possesses the documents,
data or information in question, and regardless of their form or format, their storage
medium, or the place where they are stored.

The Commission should be able to directly request that undertakings or association of
undertakings provide any relevant evidence, data and information. The time limits
fixed by the Commission for the request of information should respect the size and
capabilities of an undertaking or association of undertakings. In addition, the
Commission should be able to request any relevant information from any public
authority, body or agency within the Member State, or from any natural person or
legal person for the purpose of this Regulation. When complying with a decision of
the Commission, undertakings are obliged to answer factual questions and to provide
documents.

The Commission should also be empowered to undertake onsite inspections and to
interview any persons who may be in possession of useful information and to record
the statements made.

The Commission should be able to take the necessary actions to monitor the effective
implementation and compliance with the obligations laid down in this Regulation. Such
actions should include the ability of the Commission to appoint independent external
experts, such as and auditorsto assist the Commission in this process, including where
applicable from competent independent authorities, such as dataor consumer protection
authorities.
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(73)

(74)

(75)a

(76)

(77a)

(77b)

(77¢)

(78)

Compliance with the obligations imposed under this Regulation should be enforceable
by means of fines and periodic penaty payments. To that end, appropriate levels of
fines and periodic penalty payments should also be laid down for non-compliance with
the obligations and breach of the procedural rules subject to appropriate limitation
periods. The Court of Justice should have unlimited jurisdiction in respect of fines and
penalty payments.

In order to ensure effective recovery of fines imposed on associations of undertakings
for infringements that they have committed, it is necessary to lay down the conditions
on which the Commission may require payment of the fine from the members of the
association where the association is not solvent.

In order to facilitate cooperation and coordination between the Commission and
Member States in their enforcement actions, a group of regulators with
responsibilitiesin thedigital sector should be established with the power to advisethe
Commisison on a number of decisions; it should enable the exchange of information
and best practices among the Members States, better monitoring and thus strengthen
the implementation of this Regulation.

In order to ensure uniform conditions for the implementation of Articles 3, 5, 6, 12, 13,
15, 16, 17, 20, 22, 23, 25 and 30, implementing powers should be conferred on the
Commission. Those powers should be exercised in accordance with Regulation (EU)
No 182//2011 of the European Parliament and of the Council?.

National courtswill have an important role in applying this Regulation and should
be allowed to ask the Commission to transmit to them information or opinions on
guestions concernign the application of this Regulation. At the same time, the
Commission should be able to submit oral or written observations to courts of the
Member States.

Whistleblowers can bring new information to the attention of competent authorities
which helps them in detecting infringements of this Regulation and imposing
penalties. This Regulation should therefore ensure that adequate arrangements are
in place to enable whistleblowersto alert competent authorities to actual or potential
infringements of this Regulation and to protect them from retaliation.

End users should be entitled to enforce their rights in relation to the obligations
imposed on gatekeepers under this Regulation through representative actions in
accordance with Directive (EU) 2020/1818.

The Commission should periodically evaluate this Regulation and closely monitor its
effects on the contestability and fairness of commercial relationships in the online
platform economy, in particular with a view to determining the need for amendments
in light of relevant technological or commercial developments. This evaluation should
include the regular review of the list of core platform services and-the-ebligations
addressed-to-gatekeepers as well as enforcement of these, in view of ensuring that
digital markets across the Union are contestable and fair. In order to obtain abroad view
of developments in the sector, the evaluation should take into account the experiences
of Member States and relevant stakeholders. The Commission may in this regard also
consider the opinions and reports presented to it by the Observatory on the Online

Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying
down the rules and general principles concerning mechanisms for control by Member States of the
Commission’s exercise of implementing powers, (OJ L 55, 28.2.2011, p. 13).
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Platform Economy that was first established by Commission Decision C(2018)2393 of
26 April 2018. Following the evauation, the Commission should take appropriate
measures. The Commission should te maintain a high level of protection and respect
for the common EU rights and values, particularly equality and non-discrimination, as
an objective when conducting the assessments and reviews of the practices and
obligations provided in this Regulation.
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