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COMMERCE, JUSTICE, SCIENCE, 

AND RELATED AGENCIES APPRO-
PRIATIONS ACT, 2010—Resumed 

The PRESIDING OFFICER. Under 
the previous order, the motion to pro-
ceed to the motion to reconsider the 
vote by which cloture was not invoked 
on the committee-reported substitute 
to H.R. 2847 is agreed to, and the mo-
tion to reconsider that vote is agreed 
to. 

Under the previous order, there will 
be 40 minutes of debate equally divided 
and controlled as follows: 20 minutes 
under the control of the Senator from 
Louisiana and 20 minutes total under 
the control of the Senator from Mary-
land, Ms. MIKULSKI, and the Senator 
from Alabama, Mr. SHELBY. 

Ms. MIKULSKI. Mr. President, very 
shortly, we will vote on cloture on the 
CJS bill. As the chairperson of the 
committee, I wish to say that we want 
to finish this today so we can move for-
ward with the blessing and the business 
of funding—Mr. President, I have to 
yield the floor a moment. I suggest the 
absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Ms. MIKULSKI. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. MIKULSKI. Mr. President, re-
claiming my time as the manager of 
the bill, I wish to bring to my col-
leagues’ attention that at 12:25 p.m. 
today, we are going to vote on cloture 
of the Commerce-Justice-Science ap-
propriations bill. We wish to finish this 
bill today. When I say ‘‘we,’’ I mean 
Senator SHELBY, my ranking member, 
and myself. 

This bill is the result of a rigorous bi-
partisan effort to fund the Department 
of Justice, including the FBI and DEA, 
the Commerce Department, and major 
science agencies that propel our coun-
try in the area of innovation and tech-
nology development, such as the Na-
tional Science Foundation and the Na-
tional Space Agency. 

We want the Senate to be able to deal 
with this and then move on to other 
business. 

After the cloture vote, it is our in-
tention to dispose of any pending 
amendments that are germane to the 
bill. This bill has been public since 
June. It has been on the floor already 
for 4 days and over 20 hours. Senators 
have had ample time to draft and call 
up their amendments. Senator SHELBY 
and I hope to be able to move through 
the amendments in a well-paced but 
brisk fashion. 

We hope our colleagues will cooper-
ate and have any decisions relating to 
the funding of these important agen-
cies be decided on robust debate and 
the merits of the argument rather than 
delay and dither, delay and dither, 
delay-and-dither tactics of the other 
side. We don’t want to delay. We don’t 

want to dither. We want to proceed, de-
bate germane amendments, and bring 
our bill to a prompt closure. 

Mr. President, I reserve the remain-
der of my time. 

The PRESIDING OFFICER. The Sen-
ator from Georgia. 

Mr. CHAMBLISS. Mr. President, I 
ask unanimous consent that when the 
Senate resumes consideration of H.R. 
2847, that it be in order for me to offer 
amendment No. 2676, which is filed at 
the desk. 

The PRESIDING OFFICER. Is there 
objection? 

Ms. MIKULSKI. I object, Mr. Presi-
dent. The intention is to vote on clo-
ture and dispose of pending germane 
amendments. The Senator’s amend-
ment is not pending, so I do object, 
with all courtesy because of my respect 
for the Senator. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. CHAMBLISS. Mr. President, I 
obviously am very disappointed to see 
my colleagues on the other side of the 
aisle object to my amendment. It is a 
pretty simple, straightforward amend-
ment. 

We have voted several different times 
when appropriations bills have been on 
the Senate floor over the last couple of 
weeks, wherein the folks on the other 
side of the aisle insist on allowing the 
transfer of prisoners from Guantanamo 
Bay to the United States for trial. My 
amendment prohibits that. I simply 
think it is not appropriate to bring 
battlefield combatants into article III 
trials inside the United States for any 
number of procedural reasons relative 
to the treatment of Guantanamo Bay 
prisoners within our Federal courts. 
But even beyond that, the potential for 
the release of those enemy combatants, 
once they arrive on U.S. soil, certainly 
is increased. 

This is not the way we need to be 
treating enemy combatants. Those 
men who are at Gitmo are the meanest, 
nastiest killers in the world. Every sin-
gle one of them wakes up every day 
thinking of ways they can kill and 
harm Americans, both our soldiers as 
well as individuals. Some of them were 
involved in the planning and the car-
rying out of the September 11 attacks. 
Others were arrested on the battlefield 
in Iraq and are at Guantanamo. We are 
not equipped nor have we ever in our 
history dealt with trials in article III 
courts of any enemy combatant ar-
rested on the battlefield. The FBI has 
not investigated cases prior to arrest. 
These folks were not given Miranda 
warnings because our soldiers captured 
these individuals with AK–47s in their 
hands with which they were shooting 
at our men. These are not the types of 
individuals that our criminal courts 
are designed to handle or can feasibly 
handle. 

I am disappointed we are not going to 
get a vote on this amendment. I will 
continue to raise this issue as long as 
we possibly can between now and the 
time that Guantanamo Bay is sched-

uled to be closed and, from a practical 
standpoint, until it is closed, if that 
ever does happen. We have the courts 
at Guantanamo Bay equipped to handle 
and try these individuals before mili-
tary tribunals. Those tribunals have 
been established, just reauthorized. We 
are capable of handling the trials at 
Guantanamo Bay, and that is where 
they should take place. 

I want to make sure the time I uti-
lized is charged against Senator 
VITTER, which has been agreed to by 
the Senator. 

The PRESIDING OFFICER. It will be 
so charged. 

The Senator from South Carolina. 
Mr. DEMINT. Mr. President, I appre-

ciate the Senator from Georgia at-
tempting to get a very important 
amendment on the floor. I wish to also 
propound a unanimous-consent request 
for a related amendment, related to the 
terrorists in Guantanamo Bay. 

This week, I was advised by the offi-
cials at the Air Force and Navy base in 
Charleston—— 

Ms. MIKULSKI. Will the Senator 
yield for a question? 

Mr. DEMINT. I will in a second. 
Yes, I will yield. 
Ms. MIKULSKI. Is the Senator offer-

ing an amendment or giving a speech 
about the desire to offer an amend-
ment? 

Mr. DEMINT. Mr. President, I desire 
to offer an amendment, and I will pro-
pound a unanimous-consent request to 
allow my amendment to be considered 
postcloture. I have a request. I will get 
to the request in a moment. I wish to 
give a few seconds of background. 

We know this is not an idle threat be-
cause inquiries have been made in 
Charleston for moving detainees from 
Guantanamo Bay to minimum security 
brigs in Charleston. 

I ask unanimous consent that when 
the Senate resumes consideration of 
H.R. 2847, it be in order for me to offer 
an amendment preventing the transfer 
of known terrorists at Guantanamo to 
U.S. soil. 

The PRESIDING OFFICER. Is there 
objection? 

Ms. MIKULSKI. Mr. President, I ob-
ject to the amendment. The intention 
is to vote on cloture and dispose of 
pending germane amendments. The 
Senator’s amendment is not pending, 
so I object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. DEMINT. Mr. President, this 
amendment has been filed as a second 
degree. It makes no sense at this point 
for us to not have a short debate about 
moving the most dangerous people in 
the world to American soil. It is appro-
priate for us to allow at least a small 
amount of time, as we rush these bills 
through, to talk about the issues that 
are important to Americans. 

I am obviously disappointed that we 
will not allow the discussion of my 
amendment or the amendment of the 
Senator from Georgia or others who 
are trying to get this issue in front of 
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this body for discussion. It does not 
mean you cannot vote it down. But not 
to allow a debate is certainly discour-
aging at this point. 

I appreciate Senator VITTER giving 
us a few minutes. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

BURRIS). The Senator from Louisiana. 
AMENDMENT NO. 2644 

Mr. VITTER. Mr. President, I rise 
again in strong support of my amend-
ment No. 2644 to the Commerce-Jus-
tice-Science appropriations bill. It is 
coauthored by the distinguished Sen-
ator BENNETT from Utah, and it is 
strongly supported by many other 
Members. 

There has been a lot said about this 
amendment, most of it inaccurate, so 
let me step back and start with what 
the amendment says. It is pretty sim-
ple, pretty straightforward when you 
actually read it. 

The amendment simply requires the 
census that we are set to take next 
year to ask whether the respondent is a 
citizen. The amendment does not do 
anything but that. It simply says: The 
census should ask folks if they are citi-
zens. It is very straightforward. 

We should count every person in the 
United States. The census should in-
clude everyone, but in so doing, I am 
encouraging, and my amendment 
would require, that the census ask if an 
individual is a citizen. 

Compared to that statement of pol-
icy, that simple goal, it is absolutely 
mind-boggling to me some of the state-
ments that have been made about it. 
First, the distinguished majority lead-
er Senator REID admitted in several 
conference calls and statements to the 
press that he is trying to invoke clo-
ture on this bill specifically to block 
out any vote, any discussion of the 
Vitter amendment. 

Secondly, in saying that, the major-
ity leader called my amendment ‘‘anti- 
immigrant.’’ I honestly don’t see how 
any reasonable person can say that 
when we take a census and we simply 
ask whether the respondent is a citizen 
or a noncitizen—and plenty of nonciti-
zens are here legally—that is anti-im-
migrant. 

Third, and perhaps most out-
rageously, Senator REID said my effort 
is akin to the activities in the 1950s 
and 1960s to intimidate Black citizens 
and try to get them to stay away from 
voting in the voting booth. I take per-
sonal offense to that. I think there is 
no reasonable comparison, and I ask 
Senator REID to apologize to me for 
that outrageous statement on the Sen-
ate floor. 

As I said, what the amendment does 
is simple. It says that the census 
should ask whether a respondent is a 
citizen or not. Why is that important? 
Well, for at least two reasons. First of 
all, the census is an enormously impor-
tant tool we in Congress are supposed 
to use—information and statistics—as 
we tackle any number of significant 
issues and Federal programs. Certainly 

it is a very significant and important 
issue that we deal with the immigra-
tion problem and the issue of illegal 
immigration. And certainly it is useful 
to know, if we are going to spend $14 
billion to do a census, who within that 
number are citizens and who within 
that number are noncitizens. 

Secondly, and even more important, 
the top thing the census is used for, the 
first thing the census is used for is to 
reapportion the U.S. House of Rep-
resentatives, to determine after each 
census is done how many U.S. House 
Members each State gets. The current 
plan is to count everybody and not ask 
whether a person is a citizen or a non-
citizen. So the current plan is to re-
apportion House seats using that over-
all number—using both citizens and 
noncitizens in the mix. I think that is 
wrong. I think that is contrary to the 
whole intent of the Constitution and 
the establishment of Congress as a 
democratic institution to represent 
citizens. I believe only citizens should 
be in that particular calculation for 
the reapportionment of the U.S. House 
of Representatives. 

This is a significant issue for many 
States, including my State of Lou-
isiana. It has a very big and direct and 
concrete impact on Louisiana and cer-
tain other States. It comes down to 
this: If the census is done next year 
and reapportionment happens using ev-
erybody—citizens and noncitizens— 
Louisiana is going to lose a seat in the 
U.S. House of Representatives. We will 
lose one-seventh of our standing there, 
our representation there, our clout. If 
the census was done and only the num-
ber of citizens was used to determine 
reapportionment, Louisiana would not 
lose that House seat. We would retain 
seven seats. So that has a very big and 
direct impact on my State of Lou-
isiana. 

I would also point out that it will 
have the same impact in seven other 
States: North Carolina, South Caro-
lina, Oregon, Pennsylvania, Mis-
sissippi, Michigan, Iowa, and Indiana— 
excuse me, eight other States. So a 
total of nine States are in this posi-
tion, Louisiana being one of them. So 
it is a very significant issue that di-
rectly impacts many citizens and many 
States. 

So I urge all of my colleagues to sup-
port getting a vote on the Vitter 
amendment by denying cloture on the 
Commerce-Justice-Science appropria-
tions bill. However you may vote, this 
is an important issue, and however you 
may vote, we need a full debate and a 
vote. In particular, I would urge my 
colleagues from North Carolina, South 
Carolina, Oregon, Pennsylvania, Mis-
sissippi, Michigan, Iowa, Indiana, and, 
of course, Louisiana to vote no on clo-
ture so we can examine this very sig-
nificant issue and so we can have a 
vote on the Vitter-Bennett amend-
ment. 

There has been discussion in at least 
two areas that I wish to quickly ad-
dress. One is some discussion in the 

press, including from my distinguished 
colleague from Louisiana, Senator 
LANDRIEU, who has indicated that what 
I just laid out in terms of the impact 
on reapportionment isn’t true. Well, I 
think every expert who has looked at 
this, every demographer who has 
looked at this agrees with what I just 
said, that this factor is the difference 
between Louisiana losing a House seat 
or not and these other States losing a 
House seat or not. 

I would point out three experts, but 
there are many others. Dr. Elliott 
Stonecipher, demographer from Lou-
isiana, has been leading the charge on 
this issue. I compliment him for his te-
nacity and his hard work. But there are 
others as well. In an October 27, 2009, 
New York Times article, my numbers 
were again confirmed by Andrew Bev-
erage, professor of sociology at Queens 
College, New York. He did an inde-
pendent analysis and said exactly the 
same thing, that, yes, this issue of 
whether we use citizens and nonciti-
zens in reapportionment does make 
that huge difference for those States. 
And last week, my analysis and my 
numbers were confirmed yet again by 
an independent and well-respected de-
mographic expert—again in my State 
of Louisiana—Greg Rigamer with GCR 
and Associates. And that is very sig-
nificant. 

Secondly, I wish to briefly address 
this cost issue. It is interesting that in 
this debate, the other side has been 
flailing around for an argument 
against my amendment, though nobody 
has argued—or nobody whom I have 
heard—that reapportionment should be 
done counting citizens and noncitizens, 
and that is more consistent with the 
notion of Congress being the represent-
ative body of citizens of the United 
States. So folks on the other side are 
wildly flailing around for some argu-
ment, and the one they have come 
across is cost: Oh my goodness, the 
census would have to incur additional 
cost to add this to the form. 

Well, it is certainly true that it 
would cost some more. I can’t give you 
a precise dollar figure, but it would 
cost something more. It is certainly 
true it would have been better for this 
to have been caught and debated ear-
lier rather than later. Unfortunately, 
the committee of jurisdiction, the 
Committee on Homeland Security and 
Governmental Affairs, which reviews 
the census forms, did not bring this 
issue up in a significant way. I agree 
with that. I don’t agree with this wild 
figure that it would cost $1 billion. 

Let me point out a couple of things. 
First of all, the cost of the census has 
ballooned from the last census. The 
last census was $3.4 billion; this census 
is going to be $14 billion. So the first 
thing I would say, quite honestly, is 
that it is pretty ironic for an agency 
that has had a budget balloon from $3.4 
billion in the last census to $14 billion 
this census to say they can’t squeeze in 
that question, that they can’t do it 
right for $14 billion. 
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Secondly, quite frankly, the Census 

Bureau has a horrendous record in 
terms of cost estimates. When they 
threw out this very large, very round 
figure of it costing an additional $1 bil-
lion, I called them and said: OK, can 
you give us the rationale for that, the 
background on that cost estimate? 
After 3 weeks of asking for the data be-
hind that $1 billion claim, they sent us 
one piece of paper with 10 bullet points 
on it, all very general statements and 
suggestions, with a final bottom line 
being a nice even round figure of $1 bil-
lion—very unimpressive, in my opin-
ion, in terms of any precise accounting 
for $1 billion. 

I would also draw everyone’s atten-
tion to an October 7, 2009, GAO report 
delivered to the Subcommittee on Fed-
eral Financial Management, Govern-
ment Information, Federal Services, 
and International Security. It was 
about the census. In that report, the 
GAO said: 

Given the Bureau’s past difficulties in de-
veloping credible and accurate cost esti-
mates, we are concerned about the reli-
ability of the figures that were used to sup-
port the 2010 budget. 

In another example, the Office of the 
Inspector General filed a report in 2008 
about the census. In that report, the of-
fice inspected a particular cost esti-
mate from the Census Bureau that 
came up to $494 million for a certain 
portion of their activity, and they said: 
We think this is a wildly inflated fig-
ure, and we can immediately identify 
cost savings that bring it down to $348 
million—a significant savings of al-
most $150 million. When the Census Bu-
reau was confronted with that, they 
had to agree and they had to adopt the 
lower figure. 

So, Mr. President, the bottom line is 
simple: We do a census every 10 years. 
It is a very important event. We need 
to do it right, and to do it right, we 
need a full debate and a vote on this 
central question embodied by the 
Vitter-Bennett amendment. So I urge 
all of my colleagues to vote no on clo-
ture of the Commerce-Justice-Science 
appropriations bill to demand a reason-
able debate and vote on the Vitter-Ben-
nett amendment. This is an important 
question, and we simply shouldn’t 
forge ahead. Americans have a funda-
mental problem with not even asking 
the citizenship question and therefore 
forging ahead with a plan to reappor-
tion the entire U.S. House of Rep-
resentatives by putting noncitizens in 
the mix, when the whole notion of our 
representative democracy and of Con-
gress is to represent the citizens of the 
country. 

I urge my colleagues to support that 
position, and I thank my colleagues 
who have done so thus so far. In par-
ticular, I urge my colleagues from 
North Carolina, South Carolina, Or-
egon, Pennsylvania, Mississippi, Michi-
gan, Iowa, Indiana, and certainly Lou-
isiana to stand up for their States, to 
stand up for their interests, to stand up 
for their clout and their representation 
in the U.S. House of Representatives. 

With that, Mr. President, I yield the 
floor. 

The PRESIDING OFFICER. The Sen-
ator from Maryland. 

Ms. MIKULSKI. Mr. President, I ob-
ject to the Senator’s amendment, and I 
object to the arguments he has made. 

First of all, we adopt cloture so that 
we can proceed on amendments that 
are germane. Second, in terms of the 
inaccurate accusation that we are 
plowing ahead and forging forward, we 
were on this bill for 4 days, with over 20 
hours of debate. There was plenty of 
time to talk about this amendment, 
and I was here and ready to engage. 

The other thing is that there have 
been other times—since my bill was 
pulled from the floor—called morning 
business, when a Senator could talk for 
any length of time on any topic he or 
she wants. Yet silence, silence, silence. 
So don’t use the cloture vote as a way 
to say there wasn’t enough time. 

Now let’s go to being asleep at the 
switch. Two accusations were made— 
the ballooning of the census cost. Well, 
one of the reasons and the main reason 
the cost is exploding is that the party 
in power prior to 2008 was asleep at the 
switch with the census. They com-
pletely dropped the ball on the new 
technology for being able to go door to 
door to get a count. It turned into a big 
techno-boondoggle. It finally took the 
Secretary of Commerce to uncover that 
under that rock was another rock, and 
under that rock were a lot of buckets 
of malfunctioning microchips. So we 
had to bail out Secretary Gutierrez and 
the census because of the techno-boon-
doggle because the other party was 
asleep at the switch in maintaining 
strict quality controls. 

Now let’s go to the asking of another 
question. The Senator from Louisiana 
says he wants to stand up for his State. 
I agree, we have to stand up for the 
States, but the time to stand up was in 
April of 2007. Did you know that the 
Census is mandated by law to submit 
the questionnaires to Congress—and 
they did? So for 1 year, from April 1, 
2007, to the close of the review by Con-
gress 1 year later, April 2008, there was 
plenty of time to say: We don’t like the 
questionnaire; we want to add a citi-
zenship question. That was the time 
and the place. When you are going to 
stand up for your State, stand up at 
the right time to make a difference and 
not try to amend the law in a way that 
is going to create administrative 
havoc. 

We can debate the merits of the ques-
tion, but I am here as an appropriator 
on the process. The Census Bureau did 
meet its statutory responsibility. It 
submitted the questionnaire to the 
Congress on April 1, 2007. It did not 
come by stealth in the night, it was 
not written in invisible ink, it was 
written in English here for all to see— 
and also in other languages we could 
test and use—to say: Do you, Congress, 
like this questionnaire? Do you have 
any comments? For all those who want 
to stand up, that was the time to do it 
and the time to make a change. 

Let’s talk about the consequences. It 
will delay the census so we could essen-
tially not meet our constitutional 
mandate of having the census done in a 
timely way. No. 2, it will cost, if we did 
not do it, another $1 billion and wreak, 
again, administrative havoc. 

Let’s go into this whole claim about 
citizens and noncitizens. The census al-
ready tracks the number of citizens 
and noncitzens through a separate sur-
vey. We could talk about what this will 
mean in reapportionment and so on. 
Those questions are for debates that lie 
with the Judiciary Committee. 

We are not going to vote up or down 
on the Vitter amendment, we are going 
to vote on cloture. Why is cloture im-
portant? So we do not have distracting 
amendments that are better offered on 
the appropriate substance of the bill. 
We have to fund the State, Commerce, 
Justice, Science agencies. The FBI 
needs us to fund this agency. The Mar-
shals Service needs us to fund this 
agency. Federal law enforcement, our 
Federal prisons—you might not like 
whom the Obama administration puts 
in Federal prisons, but we need Federal 
prisons. So we need to pass cloture so 
we can dispose of germane amendments 
and move democracy forward. 

Mr. President, how much time do I 
have? 

The PRESIDING OFFICER. The Sen-
ator from Maryland has 71⁄2 minutes re-
maining. 

Ms. MIKULSKI. I wish to reserve my 
time. Did the Senator from Kansas 
have a question? 

Mr. ROBERTS. I would be delighted 
to respond to my good friend from 
Maryland. I am in a position to yield 
back all the minority’s time. We have 
no more speakers. 

Ms. MIKULSKI. Mr. President, we 
are not prepared to yield back any 
time. I reserve the remainder of my 
time. 

Mr. ROBERTS. Will the distin-
guished Senator yield? 

Ms. MIKULSKI. Certainly. 
Mr. ROBERTS. Today, the U.S. Ma-

rine Corps is celebrating its birthday. 
As I speak, the Commandant of the Ma-
rine Corps, the Drum and Bugle Corps 
and various and assorted marines are 
over in the Russell Building. I am to 
cut the cake, and I am getting into 
deeper and deeper trouble if we delay 
the ceremonies to the degree they 
could be delayed. If somebody wants to 
talk, obviously, you have 7 minutes, 
but I appreciate any consideration you 
might be able to give us. 

Ms. MIKULSKI. That is one heck of 
an argument, I respond to the Senator 
from Kansas. I have great admiration 
for the Marine Corps. If the Semper Fi 
guys call and you need to cut the cake, 
I will certainly be willing to cooperate. 

Seriously, our congratulations to the 
U.S. Marine Corps on their birthday. 
We value them for what they have done 
in their most recent conflicts and their 
incredible history. They are truly Sem-
per Fi. In the spirit of what I hope will 
be the comity of the day, the civility of 
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the day, we yield back our time in 
order to permit the vote. 

Mr. ROBERTS. I tell the Senator 
Semper Fi, and on behalf of the minor-
ity, I yield back all our time. 

CLOTURE MOTION 

The PRESIDING OFFICER. All time 
has expired. Under the previous order, 
pursuant to rule XXII, the Chair lays 
before the Senate the pending cloture 
motion, which the clerk will report. 

The legislative clerk read as follows: 
CLOTURE MOTION 

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the 
Standing Rules of the Senate, hereby move 
to bring to a close debate on the committee- 
reported substitute amendment to H.R. 2847, 
the Departments of Commerce, Justice and 
Science and Related Agencies Appropria-
tions Act of Fiscal Year 2010. 

Harry Reid, Barbara A. Mikulski, Bar-
bara Boxer, Robert Menendez, Charles 
E. Schumer, Patty Murray, Tom Har-
kin, Patrick J. Leahy, Roland W. 
Burris, Mark Begich, Ben Nelson, Dan-
iel K. Inouye, Debbie Stabenow, Ber-
nard Sanders, Dianne Feinstein, John 
F. Kerry, Edward E. Kaufman. 

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum 
call is waived. 

The question is, Is it the sense of the 
Senate that debate on the committee- 
reported substitute amendment to H.R. 
2847, the Departments of Commerce, 
Justice, and Science, and Related 
Agencies Appropriations Act of 2010 
shall be brought to a close? 

The yeas are mandatory under the 
rule. 

The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. KYL. The following Senator is 

necessarily absent: the Senator from 
Arizona (Mr. MCCAIN). 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The yeas and nays resulted—yeas 60, 
nays 39, as follows: 

[Rollcall Vote No. 335 Leg.] 

YEAS—60 

Akaka 
Baucus 
Bayh 
Begich 
Bennet 
Bingaman 
Boxer 
Brown 
Burris 
Byrd 
Cantwell 
Cardin 
Carper 
Casey 
Conrad 
Dodd 
Dorgan 
Durbin 
Feingold 
Feinstein 

Franken 
Gillibrand 
Hagan 
Harkin 
Inouye 
Johnson 
Kaufman 
Kerry 
Kirk 
Klobuchar 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Lincoln 
McCaskill 
Menendez 
Merkley 

Mikulski 
Murray 
Nelson (NE) 
Nelson (FL) 
Pryor 
Reed 
Reid 
Rockefeller 
Sanders 
Schumer 
Shaheen 
Specter 
Stabenow 
Tester 
Udall (CO) 
Udall (NM) 
Warner 
Webb 
Whitehouse 
Wyden 

NAYS—39 

Alexander 
Barrasso 
Bennett 
Bond 
Brownback 
Bunning 
Burr 
Chambliss 
Coburn 
Cochran 

Collins 
Corker 
Cornyn 
Crapo 
DeMint 
Ensign 
Enzi 
Graham 
Grassley 
Gregg 

Hatch 
Hutchison 
Inhofe 
Isakson 
Johanns 
Kyl 
LeMieux 
Lugar 
McConnell 
Murkowski 

Risch 
Roberts 
Sessions 

Shelby 
Snowe 
Thune 

Vitter 
Voinovich 
Wicker 

NOT VOTING—1 

McCain 

The PRESIDING OFFICER. On this 
vote, the yeas are 60, the nays are 39. 
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to. 

The clerk will report. 
The legislative clerk read as follows: 
A bill (H.R. 2847) making appropriations 

for the Departments of Commerce, Justice, 
and Science, and Related Agencies for the 
fiscal year ending September 30, 2010, and for 
other purposes. 

Pending: 
Vitter/Bennett amendment No. 2644, to 

provide that none of the funds made avail-
able in this act may be used for collection of 
census data that does not include a question 
regarding status of United States citizen-
ship. 

Johanns amendment No. 2393, prohibiting 
the use of funds to fund the Association of 
Community Organizations for Reform Now 
(ACORN). 

Levin/Coburn amendment No. 2627, to en-
sure adequate resources for resolving thou-
sands of offshore tax cases involving hidden 
accounts at offshore financial institutions. 

Durbin modified amendment No. 2647, to 
require the Comptroller General to review 
and audit Federal funds received by ACORN. 

Begich/Murkowski amendment No. 2646, to 
allow tribes located inside certain boroughs 
in Alaska to receive Federal funds for their 
activities. 

Ensign modified amendment No. 2648, to 
provide additional funds for the State Crimi-
nal Alien Assistance Program by reducing 
corporate welfare programs. 

Shelby/Feinstein amendment No. 2625, to 
provide danger pay to Federal agents sta-
tioned in dangerous foreign field offices. 

Leahy amendment No. 2642, to include non-
profit and volunteer ground and air ambu-
lance crew members and first responders for 
certain benefits. 

Graham amendment No. 2669, to prohibit 
the use of funds for the prosecution in article 
III courts of the United States of individuals 
involved in the September 11, 2001, terrorist 
attacks. 

Coburn amendment No. 2631, to redirect 
funding of the National Science Foundation 
toward practical scientific research. 

Coburn amendment No. 2632, to require 
public disclosure of certain reports. 

Coburn amendment No. 2667, to reduce 
waste and abuse at the Department of Com-
merce. 

The PRESIDING OFFICER. The Sen-
ator from Maryland. 

Ms. MIKULSKI. I ask for the regular 
order. 

Mr. NELSON of Florida. I suggest the 
absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. NELSON of Florida. I ask unani-
mous consent that the order for the 
quorum be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. NELSON of Florida. Mr. Presi-
dent, the Food and Drug Administra-
tion is proposing a rule that will basi-
cally eliminate raw oysters from the 
Gulf of Mexico. There have been 15 peo-

ple in the past year who have died from 
a bacterial infection that comes out of 
raw oysters. But what has been discov-
ered is that the people had a pre-
existing condition prior to eating the 
oysters that made their immune sys-
tem wear down so they were much 
more susceptible. In a sweeping admin-
istrative executive branch decision try-
ing to correct a problem, they are sud-
denly proposing that they are going to 
stop the rest of America eating raw 
oysters from the Gulf of Mexico. This 
is like saying: If you have a food al-
lergy to peanuts, we are going to ban 
you eating peanuts unless you cook 
them. 

There is a thriving industry along 
the coast of America, particularly the 
gulf coast, that has a delicacy known 
as raw oysters that people enjoy. Apa-
lachicola oysters, the creme de la 
creme, are shipped all over the world. 
And in some of the fanciest restaurants 
you get Apalachicola oysters on the 
half shell. The Food and Drug Adminis-
tration is about to basically ban raw 
oysters from the Gulf of Mexico. Some 
of us in the Senate are going to try not 
to let it happen. 

Senator LANDRIEU and I, who both 
have some interest in this because it 
affects our States, are filing a bill 
today that would utilize the appropria-
tions means of not letting an appro-
priation be enacted or used for the pur-
pose of the FDA implementing such a 
rule that would basically ban raw oys-
ters from the Gulf of Mexico. This is 
trying to kill a gnat with a sledge-
hammer. If people were, because of a 
preexisting condition, already subject 
to coming down with an illness, there 
is simply no sense. This is government 
run amok. This is government out of 
control. This is government trying to 
kill a gnat with a sledgehammer. We 
are not going to let it happen. 

I inform the Senate today that we 
are filing this legislation. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. FRANKEN. I ask unanimous con-
sent that the order for the quorum call 
be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. FRANKEN. I ask unanimous con-
sent to speak as in morning business 
for up to 5 minutes and that the time 
be charged postcloture. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The remarks of Mr. FRANKEN per-
taining to the introduction of S. 2734 
are located in today’s RECORD under 
‘‘Statements on Introduced Bills and 
Joint Resolutions.’’) 

Mr. FRANKEN. Mr. President, I yield 
the floor. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER (Mr. 

UDALL of New Mexico). The clerk will 
call the roll. 
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The legislative clerk proceeded to 

call the roll. 
Mr. NELSON of Florida. Mr. Presi-

dent, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. NELSON of Florida. Mr. Presi-
dent, I wish to be recognized as in 
morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. NELSON of Florida. Mr. Presi-
dent, it goes without saying that 
NASA, the National Aeronautics and 
Space Administration, is at a cross-
roads. It is an agency that has been 
starved of funds, so it finds itself in the 
position that its human-rated capable 
vehicle, the space shuttle, will be ceas-
ing to fly after six more flights that 
will continue to build the space station 
and equip it. 

This last flight will probably not be 
until the first quarter of 2011. But the 
crossroads NASA is facing is because it 
has been starved of funds over the 
course of the last half a dozen years, it 
will not have a new human-rated vehi-
cle to take our crews to the Inter-
national Space Station. As a matter of 
fact, there is a great deal of consterna-
tion and conflict within NASA itself as 
to what that vehicle should be. So the 
President, recognizing this earlier 
when he appointed the new NASA Ad-
ministrator, GEN Charlie Bolden, set 
up a blue ribbon panel headed by Nor-
man Augustine. 

They have now reported, and the 
strong inference of their extensive and 
detailed report is that the vehicle that 
was planned to fly but was obviously 
going to be delayed because it hadn’t 
been developed quickly enough, the 
Ares I—by the way, the same vehicle 
that had a very successful test flight a 
week ago—the strong inference of the 
Augustine Commission Report is that 
the Ares I would not even be ready to 
fly astronauts until the year 2017. Its 
sole purpose would be, according to the 
Augustine Commission Report, to get 
astronauts to and from the space sta-
tion, and that would be, in the Augus-
tine report’s inference, too late. So 
they are recommending, or at least the 
strong inference of the recommenda-
tion in the Augustine report, is that 
commercial vehicles be developed to 
take cargo and crew to the Inter-
national Space Station. The Augustine 
Commission Report is suggesting the 
space station certainly should be kept 
alive until the year 2020, but to now 
start to reap some of the science from 
the experiments that just now the 
space station is getting equipped to be 
able to do, in the nodule that is now 
designated as a national laboratory on 
the International Space Station. 

If what I have said sounds confusing, 
indeed it is. That is why NASA is at a 
crossroads. NASA is even more at a 
crossroads because NASA can’t do any-
thing unless it gets some serious new 
additional money, and that is the 
strong recommendation of the Augus-

tine Commission Report. What they 
are saying is that NASA should have $1 
billion extra over the President’s re-
quest in this fiscal year, the fiscal year 
that started October 1 known as fiscal 
year 2010, and that the next fiscal year 
it should have an additional $2 billion 
over the President’s baseline rec-
ommendation in the budget, and that 
thereafter, for the decade, it should 
have an additional $3 billion per year 
to fill out the decade so that NASA can 
do what it does best. 

What does it do best? It explores the 
unknown. It explores the heavens. 
What should that architecture be? I 
don’t think our Senate committee can 
decide that. I don’t think the White 
House can decide that, but the White 
House can give direction and our com-
mittee can give direction to NASA to 
go figure it out: Figure out what that 
architecture is to do what NASA does 
best, which is explore the heavens. 
That direction is certainly rec-
ommended in the Augustine Commis-
sion Report as: Get out of low Earth 
orbit. Expand out into the cosmos, 
with humans, to explore. 

So what I am hoping the President of 
the United States, Barack Obama, is 
going to do, now that he has received 
the Augustine Commission Report—it 
is my hope, it is my plea to the Presi-
dent that he will take their rec-
ommendations seriously and that he 
will do three things. First, even in the 
midst of an economic recession, when 
the budgets are very constrained and 
tight, he will say that a part of Amer-
ica we are not going to give up is our 
role as explorers and that he will com-
mit to recommend in his budgets the 
additional money as recommended by 
the Augustine Commission, and in this 
first year, this fiscal year we are in 
now, fiscal year 2010, that is a lot easi-
er because you can get that additional 
$1 billion out of the unused money in 
the stimulus bill. But it gets tougher 
as we get on down the line. That is the 
first thing. 

The second thing the President 
should say to his administrator of 
NASA, General Bolden, is convene the 
guys and determine the architecture of 
how we should go about and what is the 
mission we are going to explore. I can 
tell my colleagues that this Senator 
thinks the goal should be to go to 
Mars. It may not be to the surface of 
Mars; it may be first to Phobos, one of 
the moons of Mars; we would have to 
spend so much less energy in getting 
down to the surface of that moon be-
cause of the gravitational pull instead 
of going all the way to the surface of 
Mars. The science that we could gain 
from that would be extraordinary. 

Therefore, the President’s direction, 
I would hope, to NASA would be: Fig-
ure out the architecture. Does that 
mean we are going to take the Ares I 
and make it into an Ares V? 

Is that going to be the heavy lift ve-
hicle to get the hardware up to expand 
out into the cosmos, be it to Phobos, be 
it to an astroid, be it to the Moon? My 

hope is that the President would give 
that direction: Figure out that archi-
tecture and what are the steps along to 
the goal of getting to Mars. That would 
be the second thing. 

The third thing I hope the President 
would do is give direction to NASA 
that since NASA is at this crossroads 
and since there is going to be disrup-
tion in the workforce because there is 
not another human-rated rocket ready 
after the space shuttle is shut down, 
then you have to help the workforce. 
You have to move work around among 
the NASA centers. You have to bring in 
new kinds of research and develop-
ment, of which NASA is a good exam-
ple of an R&D agency. 

It is through the direction of those 
three things that I think we can get 
NASA out of this fix it finds itself in at 
this crossroads point. Give the direc-
tion, No. 1, for the additional funding 
that NASA needs; No. 2, direct NASA 
to produce that architecture for explor-
ing the heavens; and No. 3, take care of 
the workforce in the meantime. 

Mr. President, I yield the floor and I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. KAUFMAN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KAUFMAN. Mr. President, I ask 
unanimous consent to speak as in 
morning business for up to 20 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KAUFMAN. Mr. President, I rise 
today because I am deeply concerned 
that just over 1 year since the collapse 
of Lehman Brothers, a failure that 
helped send us to the brink of depres-
sion, Wall Street is essentially un-
changed. Congress and the SEC have 
not enacted any reform, and the Amer-
ican people remain at risk of another 
financial debacle—not just because the 
same practices that led to the crisis 14 
months ago are continuing but from 
new practices that are leading to new 
problems and new systemic risks. 

Last year, the financial world almost 
came to an end. Yet most of Wall 
Street then believed that no govern-
ment review or additional regulation 
was necessary—right up until the mo-
ment government had to step in and 
save it. 

We had been assured that the system 
was sound. We were assured that a host 
of checks and balances were in place 
that would suffice. We were assured 
that companies have to report their fi-
nancial holdings with full disclosure 
and transparency. We were assured 
that accountants have to verify those 
assets. We were assured that due dili-
gence is conducted on every deal and 
transaction. We were assured that 
boards of directors have a fiduciary 
duty to undertake prudent risk man-
agement. We were sure that manage-
ment wanted their companies to thrive 
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over the long term. Most important, we 
were assured that regulatory bodies 
and law enforcement agencies are in 
place to police the system. But those 
safeguards did not prevent the disaster. 

In the past 10 years or more, one of 
the most important safeguards—the 
regulators—had simply given up on the 
importance of regulation. We believed 
and they believed that markets could 
police themselves, they would self-reg-
ulate, and so in effect we pulled the 
regulators off the field. 

We now know the confluence of 
events that led to the disaster, and 
there is blame enough to go around. We 
failed to regulate the derivatives mar-
ket. Government-backed agencies, such 
as Fannie Mae and Freddie Mac, 
pushed to make housing available for 
greater numbers of people; unscrupu-
lous mortgage brokers pushed 
subprime mortgages at every oppor-
tunity; and investment bankers pooled 
and securitized those subprime mort-
gages by the trillions of dollars and 
sold them like hotcakes. Rating agen-
cies, left unmonitored by the SEC, in-
credibly stamped these pools with AAA 
ratings. 

The SEC, which changed the capital- 
to-leverage ratio level for investment 
banks from 30-and-50-to-1, allowed 
these banks to buy huge pools of these 
soon-to-be toxic assets, and investment 
banks wrote credit default swaps and 
then hedged those risks without any 
central clearinghouse, without any un-
derstanding of who was writing how 
much or what it all meant—all of this, 
incredible to believe, without any regu-
lation or oversight. 

This chart conveys that banks were 
involved in high-risk return invest-
ments that were largely unregulated. 
Then, crash—the housing bubble burst 
and a disaster of truly monumental 
proportions struck. Americans lost $20 
trillion in housing and equity value 
during the ensuing financial meltdown. 
The economy lurched into free fall, and 
the GDP shrunk by a staggering per-
centage not seen since the 1950s. 

What happened next? The American 
taxpayer, the deep-pocket lender of 
last resort, had to ride to the rescue. 
We can barely even count the trillions 
of dollars in taxpayer money that have 
gone into bailing out the banks, AIG, 
and a number of other financial insti-
tutions. That is not including the bil-
lions of taxpayer dollars we had to 
spend to stimulate the economy. 

We must never let this happen again. 
Yet here we are 1 year later, with no 
immediate crisis at hand, and we are 
falling back into complacency. The 
credit default swap market remains un-
regulated. The credit rating agencies 
have not yet been reformed. The banks 
are back to their old habits—paying 
out billions of dollars in bonuses for 
employees who are still engaged in 
high-risk, high-reward practices. 

What is the great lesson we should 
have learned from the financial dis-
aster of 2008? When markets develop 
rapidly and change dramatically, when 

they are not regulated, and when they 
are not fully transparent, it can lead to 
financial disaster. That is what hap-
pened in the credit default swap mar-
ket—rapid and dramatic change in the 
market, no regulation, and opaqueness, 
which equaled disaster. This must 
never happen again. 

I look forward to working with my 
colleagues to regulate the derivatives 
markets, to ensure that credit default 
swaps are traded on an exchange or at 
least cleared through a central clear-
inghouse with appropriate safeguards 
enforced, and to enact meaningful fi-
nancial regulatory reforms. 

At the same time, we need to be 
looking carefully to see if these three 
deadly ingredients—rapid techno-
logical development, lack of trans-
parency, and a lack of regulation—are 
appearing again in other markets. 
There is no question in my mind that 
in today’s stock markets, those three 
disastrous ingredients do exist. 

Due to rapid technological advances 
in computerized trading, stock mar-
kets have changed dramatically in re-
cent years. They have become so high-
ly fragmented that they are opaque— 
beyond the scope of effective surveil-
lance—and our regulators have failed 
to keep pace. 

The facts speak for themselves. We 
have gone from an era dominated by a 
duopoly of the New York Stock Ex-
change and Nasdaq to a highly frag-
mented market of more than 60 trading 
centers. 

Dark pools, which allow confidential 
trading away from the public eye, have 
flourished, growing from 1.5 percent to 
12 percent of market trades in under 5 
years. 

Competition for orders is intense and 
increasingly problematic. Flash orders, 
liquidity rebates, direct access granted 
to hedge funds by the exchanges, dark 
pools, indications of interest, and pay-
ment for order flow are each a con-
sequence of these 60 centers all com-
peting for market share. 

Moreover, in just a few short years, 
high-frequency trading, which feeds ev-
erywhere on small price differences in 
the many fragmented trading venues, 
has skyrocketed from 30 percent to 70 
percent of the daily volume. 

Indeed, the chief executive of one of 
the country’s biggest block trading 
dark pools was quoted 2 weeks ago as 
saying that the amount of money de-
voted to high-frequency trading could 
‘‘quintuple between this year and 
next.’’ 

Let’s put the last chart back up for a 
second. Again, we have learned that if 
you have rapid and dramatic change, 
opaqueness, and no effective regula-
tion, which is exactly what exists in 
the high frequency trading markets, we 
have a disaster. We should look at this 
in terms of high-frequency trading. We 
have no effective regulation in these 
markets. 

Last week, Rick Ketchum, the chair-
man and CEO of the Financial Industry 
Regulatory Authority—the self-regu-

latory body governing broker-dealers— 
gave a very thoughtful and candid 
speech, which I applaud. In it, Mr. 
Ketchum admitted that we have inad-
equate regulatory market surveillance. 

His candor was refreshing but also 
ominous: 

There is much more to be done in the areas 
of front-running, manipulation, abusive 
short selling, and just having a better under-
standing of who is moving the markets and 
why. 

Mr. Ketchum went on to say: 
[T]here are impediments to regulatory ef-

fectiveness that are not terribly well under-
stood and potentially damaging to the integ-
rity of the markets . . . The decline of the 
primary market concept, where there was a 
single price discovery market whose on-site 
regulator saw 90-plus percent of the trading 
activity, has obviously become a reality. In 
its place are now two or three or maybe four 
regulators all looking at an incomplete pic-
ture of the market— 

And this is important— 
and knowing full well that this fractured ap-
proach does not work. 

At the same time that we have no ef-
fective regulatory surveillance, we 
have also learned about potential ma-
nipulation by high-frequency traders. 

Last week, the Senate Banking Sub-
committee for Securities, Insurance, 
and Investment held a hearing on a 
wide range of important market struc-
ture issues. At the hearing, Mr. James 
Brigagliano, co-acting director of the 
Division of Trading and Markets, testi-
fied that the Commission intends to do 
a ‘‘deep dive’’ into high-frequency trad-
ing issues due to concerns that some 
high-frequency programs may enable 
possible front-running and manipula-
tion. 

Mr. Brigagliano’s testimony about 
his concerns was troubling: 

. . . if there are traders taking position 
and then generating momentum through 
high frequency trading that would benefit 
those positions, that could be manipulation 
which would concern us. If there was mo-
mentum trading designed—or that actually 
exacerbated intra-day volatility—that might 
concern us because it could cause investors 
to get a worse price. And the other item I 
mentioned was if there were liquidity detec-
tion strategies that enabled high frequency 
traders to front-run pension funds and mu-
tual funds, that also would concern us. 

Reinforcing the case for quick action, 
several panelists acknowledged that it 
is a daily occurrence for dark pools to 
exclude certain possible high-frequency 
manipulators. For example, Robert 
Gasser, president and CEO of Invest-
ment Technology Group, asserted that 
surveillance is a ‘‘big challenge’’ and 
that improving market surveillance 
must be a regulatory priority. 

He said: 
I can tell you that there are some fric-

tional trades going on out there that clearly 
look as if they are testing the boundaries of 
liquidity provision versus market manipula-
tion. 

But none of the panelists, when 
asked, felt responsible to report any of 
their suspicions of manipulative activ-
ity to the SEC. That is up to the regu-
lators and their surveillance to stop, 
they believe. 
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Finally, at the end of the hearing, 

Subcommittee Chairman REED asked 
about the reported arrest of a Goldman 
Sachs employee who allegedly had sto-
len code from Goldman used for their 
high-frequency trading programs. 

A Federal prosecutor, arguing that 
the judge should set a high bail, said he 
had been told that with this software, 
there was the danger that a knowledge-
able person could manipulate the mar-
kets in unfair ways. 

The SEC has said it intends to issue 
a concept release to launch a study of 
high-frequency trading. According to 
news reports, this will happen next 
year. I do not believe next year is soon 
enough. We need the SEC to begin its 
study immediately. Where is the sense 
of urgency? 

Our stock markets are also opaque. 
Again, I refer to Chairman Ketchum’s 
speech: 

There are impediments to regulatory effec-
tiveness that are not terribly well under-
stood and potentially damaging to the integ-
rity of the markets. 

He went on to say: 
We need more information on the entities 

that move markets—the high frequency 
traders and hedge funds that are not reg-
istered. Right now, we are looking through a 
translucent veil, and only seeing the reg-
istered firms, and that gives us an incom-
plete—if not inaccurate—picture of the mar-
kets. 

Senator SCHUMER echoed this theme 
at last week’s hearing. He said: 

Market surveillance should be consolidated 
across all trading venues to eliminate the in-
formation gaps and coordination problems 
that make surveillance across all the mar-
kets virtually impossible today. 

Let me repeat: ‘‘ . . . market surveil-
lance across all the markets virtually 
impossible today.’’ I totally agree with 
that, and none of the industry wit-
nesses disagreed with Senator SCHU-
MER. That is why the SEC must not let 
months go by without taking meaning-
ful action. We need the Commission to 
report now on what it should be doing 
sooner to discover and stop any such 
high-frequency manipulation. 

Where is the sense of urgency? 
We must also act urgently because 

high-frequency trading poses a sys-
temic risk. Both industry experts and 
SEC Commissioners have recognized 
this threat. One industry expert has 
warned about high-frequency malfunc-
tions: 

The next LongTerm Capital meltdown 
would happen— 

And get this— 
in a five-minute time period . . . 

‘‘The next LongTerm Capital melt-
down would happen in a five-minute 
time period.’’ 

At 1,000 shares per order and an average 
price of $20 per share, $2.4 billion of improper 
trades could be executed in [a] short time-
frame. 

This is a real problem. We have un-
regulated entities—hedge funds—using 
high-frequency trading programs, 
interacting directly with the ex-
changes. 

As Chairman REED said at last 
week’s hearing, nothing requires that 
these people even be located within the 
United States. Known as ‘‘sponsored 
access,’’ hedge funds use the name of a 
broker-dealer to gain direct trading ac-
cess to the exchange but do not have to 
comply with any of the broker-dealer 
rules or risk checks. 

SEC Commissioner Elisse Walter has 
recognized this threat: 

[Sponsored access] presents a variety of 
unique risks and concerns, particularly when 
trading firms have unfiltered access to the 
markets. These risks could affect several 
market participants and potentially threat-
en the stability of the markets. 

Let me repeat that: 
These risks could affect several marketing 

participants and potentially threaten the 
stability of the markets. 

This is from a member of the SEC. 
Even those on Wall Street responsible 
for overseeing their firms’ high-fre-
quency programs are not up to speed 
on the risks involved, according to a 
recent study conducted by 7city Learn-
ing. In a survey of quantitative ana-
lysts who design and implement high- 
frequency trading algorithms, two- 
thirds asserted their supervisors ‘‘do 
not understand the work they do.’’ 

And though the quants and risk man-
agers played a central role exacer-
bating last year’s financial crisis, 86 
percent of those surveyed indicated 
their supervisor’s ‘‘level of under-
standing of the job of a quant is the 
same or worse than it was a year ago,’’ 
and 70 percent said the same thing 
about their institutions as a whole. 

I agree with the market expert and 
7city director Paul Wilmott who said: 

These numbers are alarming. They indi-
cate that even with the events of the past 
year, financial institutions are still not tak-
ing the importance of financial education se-
riously. 

Let me repeat that. 
. . . They indicate that even with the 

events of the past year, financial institu-
tions are still not taking the importance of 
financial education seriously. 

Where is the urgency? Time is of the 
essence. We must act now. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized. 

Mr. SPECTER. I thank the Chair. 
(The remarks of Mr. SPECTER per-

taining to the submission of S. Res. 339 
are printed in today’s RECORD under 
‘‘Submission of Concurrent and Senate 
Resolutions.’’) 

Mr. SPECTER. I thank the Chair, 
and I yield the floor. 

Ms. MIKULSKI. Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER (Mr. 
BROWN). The clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Ms. MIKULSKI. Mr. President, I ask 
unanimous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. MIKULSKI. Mr. President, our 
colleague from Pennsylvania, Senator 

SPECTER, just gave an eloquent speech 
on why the Supreme Court should be 
televised and how it would provide 
greater openness and transparency 
were decisions being made in the 
public’s eye. I think that argument was 
very interesting. But there is one insti-
tution that is absolutely on television 
already, and that is the Congress of the 
United States. Through C–SPAN, what 
goes on in this Chamber and often in 
the committee rooms goes out all over 
America. We get phone calls, in many 
instances, from the C–SPAN watchers. 
I think it is an outstanding tool. 

Someone watching what is going on 
all day would wonder: What are they 
doing? We have kind of lost sight, 
given some of the amendments that 
were offered, of just what is the pend-
ing business on the floor of the Senate 
today. As the person who chairs the 
Appropriations Subcommittee on Com-
merce, Justice and Science, I would 
like to remind the American people 
watching, and my colleagues, what is 
the pending business. 

The pending business is how should 
we best fund those important agencies 
at the Commerce Department that pro-
mote trade and scientific innovation; 
also the Justice Department, rendering 
impartial justice, enforcing the laws 
that are on the books; to important 
science agencies, such as the American 
space program. What the appropria-
tions bill does is it determines what 
goes in the Federal checkbook to fund 
these programs. 

I am very proud of the way we, in our 
subcommittee, have worked on a bipar-
tisan basis to bring a bill to the Senate 
floor that we believe reflects national 
priorities. I have worked hand in hand 
with my ranking member, the Repub-
lican Senator from Alabama, Mr. SHEL-
BY, and we wrote good legislation. 

What do we like about it? First of all, 
what we like about it is that we want 
to promote innovation and competition 
in our society. We are in a terrible eco-
nomic mess. Our economy is rocking 
and rolling. The fact is, we still do not 
have jobs. What about these jobs? What 
do we do? I want to talk about the role 
of the Commerce Department in com-
ing up with new ideas, making sure we 
have innovation from the government. 
Innovation is important because it is 
the new ideas that create the new prod-
ucts that create the new jobs. 

I note the Presiding Officer is from 
the State of Ohio. There, as in my 
State, manufacturing has been very 
hard hit. Many of the traditional ways 
of life are not there. We have to look 
ahead to what is promoting innova-
tion-friendly government. Right there 
in the Commerce Department is the 
Bureau of Industry and Security, which 
makes sure we are able to provide ex-
ports of our technology. We have the 
Patent and Trademark Office, which is 
guardian of our intellectual property 
around the world. It protects ideas and 
those who come up with inventions as 
private property, the hallmark of cap-
italism—the ability to own private 
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property and benefit from the fruits of 
your labor in an open and competitive 
marketplace. We would fund that. 

When you come up with new prod-
ucts, you also have to have standards 
so a yardstick is the same in the 
United States as in any other coun-
try—or the metric system. What the 
National Institute of Standards does is 
it sets standards for products that will 
enable the private sector to compete 
among themselves and around the 
world. I am proud of them. They are lo-
cated in Maryland, but even if they 
were located in Utah or Wyoming I 
would be proud of them because it is 
there that they set the standards which 
help set the pace for America to com-
pete. 

Much is said about our arms race, 
but one of the races we have been in is 
the race for America’s future. One of 
the agencies that is the greatest inven-
tor of technology has been the Na-
tional Space Agency. We have all been 
thrilled to watch our astronauts go 
into space. Many of us, particularly 
this summer, were excited about the 
bold and courageous astronauts be-
cause they were able to retrofit Hubble 
with new batteries and a new camera 
so we could do the scientific work 
needed to send Hubble on its final jour-
ney. It is at the National Space Agen-
cy, though, that so much invention of 
new technology occurs. 

As someone who has spoken out so 
much for women’s health, and also the 
desire to prevent breast cancer, one of 
the things I am proud of is out of 
NASA’s x-ray technology we have been 
able to develop other products for the 
civilian population, such as digital 
mammography. 

A few months ago I broke my ankle 
and then wore a boot that looked like 
a space boot. It looked like a space 
boot because it maybe was—well, not 
mine. I would love to wear a space boot 
worn by Sally Ride or one of the great 
women astronauts. But the fact is, it is 
because of the technology that was de-
veloped to protect our astronauts that 
we now know how to protect us on 
Earth. This is what we are talking 
about. 

Should we fund these agencies? 
Should we be able to make public in-
vestments that lead to private sector 
jobs? While we are fighting over should 
we have this prisoner over at Gitmo or 
other kinds of provocative social ques-
tions, we have a duty to promote those 
agencies that promote private sector 
jobs. 

The other area I am very proud of in 
this bill is our support of law enforce-
ment. Yes, we support Federal law en-
forcement, our FBI, our Marshal Serv-
ice, as well as our Bureau of Alcohol, 
Tobacco, Firearms and Explosives. But 
I am also proud that we support that 
thin blue line of local law enforcement. 
For many of our communities, mayors 
and county executives are stretched to 
the limit. Sometimes people who com-
mit crimes are better armed and have 
the latest technology, more than our 

cops on the beat. Through a program 
called the Byrne grants they are able 
to apply for Federal funds to be able to 
modernize themselves. 

We don’t want to hold up the funding. 
We want this bill to go ahead. We want 
things to happen. That is what this bill 
is. We have worked hard. Senator 
SHELBY and I held hearings, we held 
meetings, we met with local law en-
forcement. 

We took the time to meet with peo-
ple who have been victims, battered 
women. We fund the Violence Against 
Women Act. Do you know, since JOE 
BIDEN created that program, over 1 
million people have called on the hot-
line; that we have protected over 1 mil-
lion women from being abused and 
maybe even facing violence of such a 
degree that it threatened their lives? 

This is not only about spending. 
These are about public investments 
that protect our communities and pro-
tect American jobs. I hope my col-
leagues will come and agree to com-
plete discussion on their amendments 
so we can complete votes and bring 
this to a close so we can go to a con-
ference with the House. 

I note the Senator from Louisiana is 
on the Senate floor. I want to single 
her out, as they say in the colloquial: 
Do a shout-out. The Senator is well 
known for her work on adoption, and I 
salute her for that. Also, international 
adoption, making sure the laws are 
made and making sure, as people seek 
international adoption, there is not the 
exploitation of those children. We work 
with that in our bill. We also make 
sure we protect missing and exploited 
children in their own country. 

You know, we see horrific, ghoulish, 
and grisly things done to young people 
who have been picked up. But thanks 
to the Adam Walsh Act, the Missing 
Children and Exploitation Act, we are 
stopping that. We have tough laws now 
against sexual predators and a way to 
keep them off the streets and to keep 
them registered. We have the money in 
the Federal checkbook to do that. 

I really like this subcommittee be-
cause it does protect American jobs. It 
does protect American communities. It 
does protect the American people. I 
hope that today we can conclude our 
debate on the five pending amend-
ments, move to a vote and try to get 
our country and our economy back 
again. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Oklahoma. 
Mr. COBURN. I ask unanimous con-

sent that the Senator from Louisiana 
be recognized for 3 minutes and then I 
follow with the 30 minutes I had allot-
ted. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. LANDRIEU. Mr. President, I ap-
preciate the comments from our lead-
er, Senator MIKULSKI from Maryland, 
who does a magnificent job as a mem-
ber of the Appropriations Committee, 
and particularly in this area she feels 

passionate about. I look forward to 
continuing to work with her in all 
sorts of criminal justice areas, particu-
larly as it relates to the protection of 
children. I thank her for those com-
ments. 

I thank the Senator for giving me a 
chance to speak very briefly, to do two 
things: one, to give a statement on an 
amendment that was proposed on this 
bill by Senator VITTER, that related to 
adding a question to the Census. I have 
submitted a letter on this to him per-
sonally. 

Senator VITTER contends that the 
founding fathers only believed that 
citizens should be counted by Census 
officials for the purposes of congres-
sional apportionment. 

He argues that the inclusion of non-
citizens in the census will result in 
Louisiana losing a congressional seat 
since the population of States like 
California and Texas could be inflated 
by millions of illegal immigrants, mak-
ing their population growth relatively 
greater than ours. 

Should noncitizens be included in the 
calculation that determines the alloca-
tion of seats in the House of Represent-
atives? I believe that the answer is no. 

But merely adding a question to the 
Census will not fix that. That change 
requires an amendment to the Con-
stitution, which states: ‘‘Representa-
tives shall be apportioned among the 
several States according to their re-
spective numbers, counting the whole 
number of persons in each State’’. 

I think that the Constitution is 
clear. But my staff has checked with 
the Nation’s foremost constitutional 
scholars at Yale, Stanford, and UCLA 
to name a few. They have checked with 
scholars from the political right and 
scholars from the political left. So far, 
every single scholar agrees: If you want 
to exclude noncitizens you must amend 
the Constitution. 

Professor Eugene Volokh, a well-re-
garded constitutional law scholar at 
UCLA, and a staunch conservative, has 
written publicly that the notion would 
be unconstitutional. 

Were the founders wrong to create 
the formula for congressional appor-
tionment in that way? That is a very 
serious question for all 50 States, but it 
is far from the most important chal-
lenge confronting Louisiana today. 

The fact is that if Louisiana does not 
bolster law enforcement, our commu-
nities will not be safe enough to at-
tract new residents. If we do not im-
prove our failing public schools, fami-
lies will not want to call Louisiana 
home, and businesses would not have 
the employment base that will grow 
our economy. 

The truth is that our State has seen 
more outward migration than any 
other in the Union. Only Louisiana and 
North Dakota lost population this dec-
ade, and Louisiana’s population was re-
duced by a much higher degree. 

Illegal immigration is a very serious 
problem. but it is not responsible for 
Louisiana’s loss of representation. An-
drew Beveridge, a sociologist at Queens 
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College and the Graduate Center of the 
City University of New york, has 
shown that even if all illegal immi-
grants were excluded, Louisiana would 
still lose a seat. 

Here is our real problem: Decades of 
stagnant economic growth drove many 
Louisianians elsewhere, and that was 
before Hurricanes Katrina, Rita, Gus-
tav and Ike severely impacted our pop-
ulous coastal communities. 

Demonstrating that Louisiana means 
business when it comes to reforming 
our schools and our police departments 
and our basic infrastructure takes seri-
ous work. That is the work that I en-
gage in every day. 

Blaming immigrants for our prob-
lems does not take much effort, but it 
will not make our State a better place 
to live either. 

Secondly, quickly, since Puerto Rico 
does not have a Senator, as it is still a 
territory and not a State, I wanted to 
take the opportunity to express to the 
people of Puerto Rico our sadness 
about a terrible explosion that hap-
pened recently, on October 24. It oc-
curred at one of their major refineries. 

This came to my attention for two 
reasons. One, we also have a lot of re-
fineries in Louisiana, so we are sen-
sitive that accidents such as this can 
happen, but also as the Chair of the 
Subcommittee on Disaster Response, I 
wanted to talk a minute about this. 
The fire burned for 24 hours. It de-
stroyed 22 of the 40 storage tanks. 
Thankfully and amazingly, no one was 
killed. 

I come to the floor to congratulate 
the local officials, the Governor, the 
FEMA representatives, the law en-
forcement that responded to this hor-
rific disaster. Some 1,500 people were 
evacuated, 596 people were sheltered 
outside of the impacted area. There 
were 130 firefighters and National 
Guard troops who worked to bring the 
inferno under control. The good news is 
that they did. 

The purpose of this comment for the 
RECORD is to say that training and pre-
paredness help. The Members of this 
body, both Democrats and Republicans, 
supported additional funding in last 
year’s bill for FEMA for local training. 
Congress recognized the importance of 
training. Since 2007 we have appro-
priated over $250 million each year in 
grants. The post-Katrina emergency 
management reform gave FEMA re-
gional administrators specific responsi-
bility for coordinating that training. 

I am encouraged that FEMA seems to 
have learned some of the lessons from 
Hurricane Katrina and also from Sep-
tember 11, which is now several years 
behind us, but nonetheless still on our 
minds. So I wanted to say that train-
ing, the appropriate amount of invest-
ment in training, works. Again, no one 
was killed. 

I want to give credit to FEMA and 
the Governor of Puerto Rico, Luis 
Fortuño, for their quick action in 
keeping people safe, in responding to 
this situation. Hopefully we will con-

tinue to refine our processes, make our 
disaster response even better for disas-
ters such as this. For hurricanes, for 
earthquakes, or for anything else that 
comes our way, we will be ready and 
able to respond. 

I yield the floor and I thank the Sen-
ator from Oklahoma for being gracious 
with his time. 

The PRESIDING OFFICER. The Sen-
ator from Oklahoma. 

Mr. COBURN. Mr. President, I am 
going to spend about 20 minutes talk-
ing about amendments I have that are 
germane and we will be voting on. But 
they are small amendments. There is 
nothing big here. They are amend-
ments that are designed to make a 
point. 

We ran, by a factor of two, the larg-
est deficit in the history of this coun-
try. Of the money we spent in the 2009 
fiscal year, we borrowed 43 percent of 
it: 43 cents out of every dollar we ex-
pended, 43 cents we borrowed from our 
children and our grandchildren. 

We have before us a bill, the Com-
merce-Justice-Science bill, that will go 
up almost 13 percent, 12.6 percent this 
year, on the back of a 15.5-percent in-
crease last year. The latest inflation 
numbers are deflation, a minus four- 
tenths of 1 percent. 

The question America has to ask 
itself, after we pass $800 billion of stim-
ulus spending for which this agency got 
billions which are not reflected in any 
of these increases, is how is it that 
when we can spend $1.4 trillion we do 
not have, we can come to the floor and 
continue to have double-digit increases 
in almost everything we pass? 

It does not take a lot of math to fig-
ure out that if we keep doing what we 
are doing, in 41⁄2 years the size of the 
Federal Government doubles. If you do 
this for another 4 years, we will double 
the size of the Federal Government. So 
there is absolutely no fiscal restraint 
within the appropriations bills that are 
going through this body with the ex-
ception of one, and that is the Defense 
Department, probably the one that is 
most important to us in terms of our 
national security, in terms of where 
there is no question we have waste but 
where we need to make sure that we 
are prepared for the challenges that 
face us. 

If you look at what we passed 
through the body, and you look at 2008, 
2009, you go 10, 9.9, 9.4, 13.0, 13.3, 14.1, 
15.7—that was last year—and now we 
are going to go 5.7, 7.2, 1.4, 12.6, 22.5, 
16.2, and 12.6. 

Not only are we on an unsustainable 
course as far as mandatory programs 
such as Social Security and Medicare— 
by the way, we have now borrowed 
from Social Security, stolen from So-
cial Security, $2.4 trillion which we do 
not even recognize we owe. We do not 
put it on our balance sheet. We have 
stolen $758 billion from the Medicare 
trust fund, which we do not even recog-
nize. So we borrowed $3 trillion from 
funds that were supposed to be there 
for our seniors and our retirees which 

our children—not us; our children and 
our grandchildren—will have to repay. 

I saw this the other day on the Inter-
net. It speaks a million words to me. 
Here is a little girl, a toddler with a 
pacifier in her mouth. She has got a 
sign hanging around her neck. She 
says: I am already $38,375 in debt and I 
only own a doll house. 

The problem with that is that she 
way understates what she is in debt 
for. That is just the recognized exter-
nal debt. That does not count what we 
borrowed internally from our grand-
children. It does not count the un-
funded liabilities she through her life-
time will never get any benefit from 
but will pay because we have stolen the 
benefit for us, without being good stew-
ards of the money that has been given 
to us. 

If you go through this and you look 
at it, by the time she is 40, she will be 
responsible for the $1,119,000 worth of 
debt we have accumulated for pay-
ments for Medicare, Social Security, 
and Medicaid that she got absolutely 
zero benefit from. 

Then if you think about a $1 million 
debt for a little girl like this and what 
it costs, what the interest is to fund 
that debt, if you just said 6 percent, she 
has got to make $60,000 first to pay the 
interest on that debt before she pays 
any taxes, her share of the taxes, and 
before she has the capability to have a 
home and have children and have a col-
lege education, own a car. We are abso-
lutely, with bills such as this, stran-
gling her. We are strangling her. 

I am reminded what one of our 
Founders said, and it is so important. I 
love the Senator from Maryland. She 
said we had plenty of money in the 
checkbook to do this. We do not have 
plenty of money in the checkbook to 
do this. What we have is an unlimited 
credit card that we keep putting into 
the machine and saying, we will take 
the money and our kids will pay later. 
That is what we are doing. 

Thomas Jefferson said, ‘‘I predict fu-
ture happiness for Americans if they 
can prevent the government from wast-
ing the labors of the people under the 
pretense of taking care of them.’’ 

When we are seeing 12.6 and 15 per-
cent increases in the nonmandatory 
side, the non-Social Security, the non- 
Medicare, the non-Medicaid side of the 
budget, we have fallen into the trap 
Thomas Jefferson was worried about. 

I know my colleagues are sick of me 
talking about this. But you know what, 
the American people are not sick of us 
talking about it. They get it. They re-
alize that we refuse to make hard 
choices. Every one of them is making 
hard choices today with their families 
about their future based on their in-
come. Yet we have the gall to bring to 
the floor double-digit spending at a 
time when people, 10 percent of Ameri-
cans, are out of work, seeking work, 
another 5 percent have given up, and 
we are saying, that is fine if we have a 
12-percent increase. It is fine. No prob-
lem. There is plenty of money in the 
checking account. 
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There is no money in the checking 

account. We are perilously close to 
having our foreign policy dictated to us 
by those who own our bonds, people 
outside of this country. The time to 
start changing that is now. 

I have two little amendments, and 
one is very instructive. The political 
science community is hot and bothered 
because I would dare to say that maybe 
in a time of $1.4 trillion deficits, maybe 
at a time when we have 10 percent un-
employment, maybe at a time when we 
are at the worst financial condition we 
have ever been in our country’s his-
tory, maybe we ought not spend money 
asking the questions why politicians 
give vague answers, or how we can do 
tele-townhall meetings and raise our 
numbers. Maybe we ought not to spend 
this money on those kinds of things 
right now. 

You see, it is instructive because 
those who are getting from the Federal 
Government now do not care about 
their grandchildren. What they want is 
what they are getting now. Give me 
now; it doesn’t matter what happens to 
the rest of the generations that follow 
us. 

So we have the political science com-
munity all in an uproar, not because I 
am against the study of political 
science but because I think now is not 
the time to spend money on that. Now 
is the time to spend money we abso-
lutely have to spend, on things which 
are absolute necessities, as every fam-
ily in America is making those deci-
sions today. We do not have the cour-
age to do it because it offends indi-
vidual interest groups that are getting 
money from the Federal Government 
for a priority that is much less than 
the defense of this country, protecting 
people, securing the future, taking care 
of their health care, and making sure 
we have law and order. 

You see, Alexander Tyler warned of 
this as he studied why republics fail. 
He said, ‘‘All republics fail.’’ They fail 
because when people learn they can 
vote themselves money from the public 
treasury, all of the other priorities go 
out the window. They become totally 
self-focused, self-centered on what is in 
it for them, with no long-range vision, 
only parochial vision, no vision for the 
country as a whole, but only what is 
good for them. It is called self- 
centeredness. It is called selfishness. 
And we perpetuate it in this body by 
bringing bills to the floor that are re-
sistant to amendments that say: 
Maybe this is not a priority right now. 

I would bet if you polled the Amer-
ican public and said, we are going to 
run another $1.4 trillion deficit this 
year, we probably would not want to 
spend $12 million telling politicians 
how to stay elected. We probably would 
not. 

The fact is, it is major universities 
that get this small amount of money 
are in debt in excess of $50 billion. 

They have plenty of money to fund 
this if they wanted, but they don’t do 
it because they are getting from the 

person who is out of work. They are 
getting from the person who didn’t get 
that job because the economy is on its 
back, because we are borrowing $1.4 
trillion and competing with the capital 
that is required to create a job. It is 
just a small amount of money. It by 
itself won’t make any difference. But 
supporting this amendment will build 
on confidence with the American peo-
ple that says, he is right, we ought to 
be about priorities. 

We ought to be about doing what is 
most important first and cutting out 
what is least important because the 
times call for discipline so we don’t 
further hamstring the generation of 
children to which this young lady be-
longs. If you take $5 or $6 million and 
do it once, pretty soon, if you have 
done it 10 times, you have $60 million. 
You do it another 10 times, you have 
$600 million. Pretty soon, we have bil-
lions of dollars we are not spending be-
cause it is low priority and we are not 
borrowing it against our children. All 
of a sudden, the value of the dollar 
starts to rise. Confidence around the 
world in the dollar starts increasing. 
Competition for capital by the Federal 
Government competing in the private 
sector for the capital goes down. The 
cost of capital goes down. Credit flows 
and job opportunities are created. We 
don’t connect that because we have al-
ways done it that way. We have a budg-
et allocation. As long as we are under 
that budget allocation, everything is 
fine. 

Where is the leadership in our coun-
try today that says we are going to 
model a leadership that we know the 
American people expect of us—make 
hard choices, take the heat to elimi-
nate things that are lower priority so 
that we can preserve the priority of 
this child and those of her generation? 
The fact is, that leadership is non-
existent. There is no reason for anyone 
to doubt why confidence in the Con-
gress is at alltime lows. We are not re-
alists. We are not listening. 

The message out there, the No. 1 con-
cern with fear isn’t health care; it is 
economic. Am I going to have a job to-
morrow? Am I going to be able to pay 
my bills? Will I be able to pay my 
mortgage? There are thousands of 
items in every appropriations bill just 
like this one, just like that amendment 
that we could eliminate tomorrow. It 
might create some small hardship but 
nothing compared to the hardship we 
are transferring to the following gen-
eration. 

I have no doubt of the outcome of the 
votes on my amendments. I understand 
we are a resistant, recalcitrant body 
that refuses to recognize the will and 
direction of the American people in 
terms of commonsense priorities. I un-
derstand that. But what we must un-
derstand is, they are awake now, they 
are listening, and they are watching. It 
is time to respond to the desires of the 
American people and stop responding 
to the special interests of those who 
are getting money from the Federal 

Government that are low priority in 
terms of what really counts and really 
matters for our future. 

I have one other amendment we will 
be voting on that transfers money to 
increase the money at the inspector 
general. It will not slow down the con-
version of the Hoover Building at all. 
We have been told that. But it will help 
to make good government. 

Part of our problem in government is 
about 10 percent of everything we do is 
pure waste, pure fraud, or pure duplica-
tion. If we are going to invest dollars 
in something, we ought to invest in the 
transparency and accountability mech-
anisms we have already set up. 

I find myself encouraged by the atti-
tude of the American people, yet dis-
couraged by the attitude of my col-
leagues. Nobody wants to take and 
make the hard choices, the hard 
choices that say we are going to get 
heat if we start prioritizing. The easi-
est is to do nothing. The easiest is to 
continue to let the programs run 
whether they are high priority or not. 
That is easy. But America is having a 
rumble right now. The ground is shak-
ing. The American people are paying 
attention. They are going to watch 
votes just like this one. Then we are 
going to be called to account as to, 
why won’t you make priority choices, 
why won’t you take the heat. 

If there ought to be any political 
science study done, it is, why are Mem-
bers of Congress such cowards? That is 
the thing we ought to study. We ought 
to study why we refuse to do the right 
thing because it puts our job at risk. 
We ought to be doing the right thing 
when it does put our job at risk and 
when it doesn’t. 

I will finish up by reminding us of 
what our oath is. Our oath never men-
tions our State. Our oath never men-
tions our special interest. Our oath 
never mentions our campaign contribu-
tors. What our oath mentions is that 
we are Senators of the United States— 
not from Oklahoma, not from Dela-
ware, not from Maryland, not from 
Ohio. We are Senators of the United 
States; we just happen to be from those 
places. Our oath is to the long-term 
best interest of the country, never a 
parochial interest. 

As you go through these bills, what 
you see are parochial interests trump-
ing the long-term best interests of the 
country. That is not to demean the fine 
job the Senator from Maryland has 
done. She came in with the number 
that was given her. There is no ques-
tion that she probably made some 
tough choices as she did that. But we 
haven’t made enough. This kind of in-
crease in this kind of bill is absurd. It 
is obscene. It is obscene at a time when 
the average family’s income is declin-
ing, their ability to have the freedom 
to make choices, relaxed choices about 
what they do versus very stern choices 
about what is a necessity. We have not 
gotten the message. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Connecticut is recognized. 
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AMENDMENT NO. 2669 

Mr. LIEBERMAN. I thank the Chair. 
Mr. President, I rise to speak on be-

half of amendment No. 2669 that has 
been offered by Senator GRAHAM, with 
Senators WEBB, MCCAIN, and myself as 
cosponsors. It is a pending amendment. 

The purpose of this amendment is 
quite straightforward. It would prevent 
the use of any funds made available to 
the Department of Justice by this ap-
propriations bill from being used to 
prosecute any individual suspected of 
involvement in the 9/11/01 attacks 
against the United States in an article 
III court—that means essentially a reg-
ular Federal court created pursuant to 
article III of our Constitution. 

Why would we feel we need to do such 
a thing? It is because the current pro-
tocol governing the disposition of cases 
referred for possible prosecution of de-
tainees currently held at Guantanamo 
Bay, Cuba, the current protocol of the 
U.S. Department of Justice governing 
the referral of these detainees from 
Guantanamo Bay, says as follows: 

No. 2, Factors for Determination of Pros-
ecution. There is a presumption that, where 
feasible, referred cases will be prosecuted in 
an Article III court in keeping with tradi-
tional principles of federal prosecution. 

It is because we who are sponsoring 
this amendment think there is a funda-
mental error of judgment—in fact, in 
its way, an act of injustice—that these 
individuals, suspected terrorists being 
held at Guantanamo Bay, Cuba, sus-
pected in this case, according to our 
amendment, of having been involved in 
the attacks of 9/11 on the United States 
which resulted in the deaths of almost 
3,000 people, that these individuals 
would be tried in a regular U.S. Federal 
court as if they were accused of vio-
lating our criminal laws. They are not 
common criminals or uncommon 
criminals; they are suspected of being 
war criminals. As such, they should not 
be brought to prosecution in a tradi-
tional Federal court along with other 
accused criminals. 

Citizens of the United States have all 
the right to the protections of our Con-
stitution in the Federal courts, article 
III courts of the United States. These 
are suspected terrorist war criminals 
who are not entitled to all the protec-
tions of our Constitution and whose 
prosecution should not be confused 
with a normal criminal law prosecu-
tion. They are war criminals. They 
ought to be tried according to all the 
rules that prevail for war criminals, in-
cluding, of course, the Geneva Conven-
tions. 

This Congress has established a tra-
dition and improved in recent times a 
system of military commissions, a sys-
tem adopted by both Houses of Con-
gress, signed into law by the President, 
which provides standards of due proc-
ess and fairness in the trial of sus-
pected war criminals, not just in com-
pliance with the Geneva Conventions 
and the Supreme Court of the United 
States but well above the standards 
that have been required by both the 

Supreme Court and the Geneva Con-
ventions. 

Those who are accused of committing 
the heinous, cowardly acts of inten-
tionally targeting unsuspecting, de-
fenseless civilians in an act of war as 
part of a larger declared war of Islamic 
extremists against, frankly, anybody 
who is not like them—the most numer-
ous victims of these Islamic terrorists 
around the world are fellow Muslims 
who don’t agree with their extremism. 
They have killed many people of other 
religions. When they struck us in the 
United States on 9/11, they killed an 
extraordinary classically American di-
verse group of people. The only reason 
they were targeted was that they were 
in the United States. The terrorists, 
these people who are suspected of being 
terrorists participating in and aiding 
the attacks of 9/11, are war criminals, 
not common criminals. They should, 
therefore, be tried by a military com-
mission system, which goes back as 
long as the Revolutionary War in the 
United States. There is a proud and 
fair tradition. We have upgraded and 
strengthened all the due process and 
legal protections of them after 9/11. So 
why would we take these war crimi-
nals, suspected war criminals, and 
bring them into the criminal courts of 
the United States and give them the 
rights of the Constitution. I don’t un-
derstand. 

Every Member of the Senate received 
a letter today from quite a large num-
ber of families of the victims of 9/11, 
140-plus at last writing. I want to read 
briefly from the letter. The letter is in 
support of the amendment Senators 
GRAHAM, WEBB, MCCAIN, and I have of-
fered. 

The American people were rightly out-
raged by this act of war. Whether the cause 
was retribution or simple recognition of our 
common humanity, the words ‘‘Never For-
get’’ were invoked in tearful or angry rec-
titude, defiantly written in the dust of 
Ground Zero or humbly penned on makeshift 
memorials all across this land. 

The country was united in its determina-
tion that these acts should not go unmarked 
and unpunished. 

Eight long years have passed since that 
dark and terrible day. 

Remember, Mr. President, this is 
written by people who lost dear ones on 
9/11. 

They continue: 
Sadly, some have forgotten the promises 

we made to those whose lives were taken in 
such a cruel and vicious manner. 

We have not forgotten. We are the hus-
bands and wives, mothers and fathers, sons, 
daughters, sisters, brothers and other family 
members of the victims of these depraved 
and barbaric attacks, and we feel a profound 
obligation to ensure that justice is done on 
their behalf. 

They continue: 
It is incomprehensible to us that Members 

of the United States Congress would propose 
that the same men who today refer to the 
murder of our loved ones as a ‘‘blessed day’’ 
and who targeted the United States Capitol 
for the same kind of destruction that was 
wrought in New York, Virginia and Pennsyl-
vania, should be the beneficiaries of a social 

compact of which they are not a part, do not 
recognize, and which they seek to destroy: 
the United States Constitution. 

So they say: 
We adamantly oppose prosecuting the 9/11 

conspirators in Article III courts, which 
would provide them with the very rights 
that may make it possible for them to escape 
the justice which they so richly deserve. We 
believe that military commissions . . . are 
the appropriate legal forum for the individ-
uals who declared war on America. 

Mr. President, I know there will be 
further debate on this amendment, but 
I ask my colleagues to join in this. We 
are doing it not just because of the pro-
tocol I cited at the beginning but be-
cause of stories that are emanating 
that perhaps as early as next week, the 
Department of Justice will announce 
they are going to bring Khalid Shaikh 
Mohammed, the man who planned the 
9/11 attacks, who is in our custody, to 
trial in a Federal court. This man is, 
from all that I know, one of the devils 
of history, an evil man who wrought 
terrible destruction and suffering on 
our country, and he ought to be given 
due process, but he ought to be given 
due process in a forum reserved for sus-
pected war criminals, and that is the 
military commissions. 

I thank the Chair and yield the floor. 
The PRESIDING OFFICER. The sen-

ior Senator from Arizona is recognized. 
Mr. MCCAIN. Mr. President, I thank 

my friend and colleague, Senator 
LIEBERMAN. Along with Senator 
GRAHAM and Senator WEBB, we are 
strongly supporting this amendment. 

Senator LIEBERMAN made reference 
to a letter that has currently been 
signed by 214 9/11 family members. Mr. 
President, I ask unanimous consent 
that this letter be printed in the 
RECORD, along with an article from the 
Wall Street Journal dated October 19, 
2009, entitled ‘‘Civilian Courts Are No 
Place To Try Terrorists’’ by Michael B. 
Mukasey, the former Attorney General 
of the United States of America. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

NOVEMBER 5, 2009. 
U.S. SENATE, 
The U.S. Capitol, 
Washington, DC. 

DEAR SENATORS: On September 11, 2001, the 
entire world watched as 19 men hijacked four 
commercial airliners, attacking passengers 
and killing crew members, and then turned 
the fully-fueled planes into missiles, flying 
them into the World Trade Center twin tow-
ers, the Pentagon and a field in Shanksville, 
Pennsylvania. 3,000 of our fellow human 
beings died in two hours. The nation’s com-
mercial aviation system ground to a halt. 
Lower Manhattan was turned into a war 
zone, shutting down the New York Stock Ex-
change for days and causing tens of thou-
sands of residents and workers to be dis-
placed. In nine months, an estimated 50,000 
rescue and recovery workers willingly ex-
posed themselves to toxic conditions to dig 
out the ravaged remains of their fellow citi-
zens buried in 1.8 million tons of twisted 
steel and concrete. 

The American people were rightly out-
raged by this act of war. Whether the cause 
was retribution or simple recognition of our 
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common humanity, the words ‘‘Never For-
get’’ were invoked in tearful or angry rec-
titude, defiantly written in the dust of 
Ground Zero or humbly penned on makeshift 
memorials erected all across the land. The 
country was united in its determination that 
these acts should not go unmarked and 
unpunished. 

Eight long years have passed since that 
dark and terrible day. Sadly, some have for-
gotten the promises we made to those whose 
lives were taken in such a cruel and vicious 
manner. 

We have not forgotten. We are the hus-
bands and wives, mothers and fathers, sons, 
daughters, sisters, brothers and other family 
members of the victims of these depraved 
and barbaric attacks, and we feel a profound 
obligation to ensure that justice is done on 
their behalf. It is incomprehensible to us 
that members of the United States Congress 
would propose that the same men who today 
refer to the murder of our loved ones as a 
‘‘blessed day’’ and who targeted the United 
States Capitol for the same kind of destruc-
tion that was wrought in New York, Virginia 
and Pennsylvania, should be the bene-
ficiaries of a social compact of which they 
are not a part, do not recognize, and which 
they seek to destroy: the United States Con-
stitution. 

We adamantly oppose prosecuting the 9/11 
conspirators in Article III courts, which 
would provide them with the very rights 
that may make it possible for them to escape 
the justice which they so richly deserve. We 
believe that military commissions, which 
have a long and honorable history in this 
country dating back to the Revolutionary 
War, are the appropriate legal forum for the 
individuals who declared war on America. 
With utter disdain for all norms of decency 
and humanity, and in defiance of the laws of 
warfare accepted by all civilized nations, 
these individuals targeted tens of thousands 
of civilian non-combatants, brutally killing 
3,000 men, women and children, injuring 
thousands more, and terrorizing millions. 

We support Senate Amendment 2669 (pur-
suant to H.R. 2847, the Commerce, Justice, 
Science Appropriations Act of 2010), ‘‘prohib-
iting the use of funds for the prosecution in 
Article III courts of the United States of in-
dividuals involved in the September 11, 2001 
terrorist attacks.’’ We urge its passage by all 
those members of the United States Senate 
who stood on the senate floor eight years ago 
and declared that the perpetrators of these 
attacks would answer to the American peo-
ple. The American people will not under-
stand why those same senators now vote to 
allow our cherished federal courts to be ma-
nipulated and used as a stage by the ‘‘mas-
termind of 9/11’’ and his co-conspirators to 
condemn this nation and rally their fellow 
terrorists the world over. As one New York 
City police detective, who lost 60 fellow offi-
cers on 9/11, told members of the Department 
of Justice’s Detainee Policy Task Force at a 
meeting last June, ‘‘You people are out of 
touch. You need to hear the locker room 
conversations of the people who patrol your 
streets and fight your wars.’’ 

The President of the United States has 
stated that military commissions, promul-
gated by congressional legislation and re-
cently reformed with even greater protec-
tions for defendants, are a legal and appro-
priate forum to try individuals captured pur-
suant the 2001 Authorization for the Use of 
Military Force Act, passed by Congress in re-
sponse to the attack on America. Neverthe-
less, on May 21, 2009, President Obama an-
nounced a new policy that Al-Qaeda terror-
ists should be tried in Article III courts 
‘‘whenever feasible.’’ 

We strongly object to the President cre-
ating a two-tier system of justice for terror-

ists in which those responsible for the death 
of thousands on 9/11 will be treated as com-
mon criminals and afforded the kind of plat-
inum due process accorded American citi-
zens, yet members of Al Qaeda who aspire to 
kill Americans but who do not yet have 
blood on their hands, will be treated as war 
criminals. The President offers no expla-
nation or justification for this contradiction, 
even as he readily acknowledges that the 
9/11 conspirators, now designated 
‘‘unprivileged enemy belligerents,’’ are ap-
propriately accused of war crimes. We be-
lieve that this two-tier system, in which war 
criminals receive more due process protec-
tions than would-be war criminals, will be 
mocked and rejected in the court of world 
opinion as an ill-conceived contrivance 
aimed, not at justice, but at the appearance 
of moral authority. 

The public has a right to know that pros-
ecuting the 9/11 conspirators in federal 
courts will result in a plethora of legal and 
procedural problems that will severely limit 
or even jeopardize the successful prosecution 
of their cases. Ordinary criminal trials do 
not allow for the exigencies associated with 
combatants captured in war, in which evi-
dence is not collected with CSI-type chain- 
of-custody standards. None of the 9/11 con-
spirators were given the Miranda warnings 
mandated in Article III courts. Prosecutors 
contend that the lengthy, self-incriminating 
tutorials Khalid Sheikh Mohammed and oth-
ers gave to CIA interrogators about 9/11 and 
other terrorist operations—called ‘‘pivotal 
for the war against Al-Qaeda’’ in a recently 
released, declassified 2005 CIA report—may 
be excluded in federal trials. Further, unlike 
military commissions, all of the 9/11 cases 
will be vulnerable in federal court to defense 
motions that their prosecutions violate the 
Speedy Trial Act. Indeed, the judge presiding 
in the case of Ahmed Ghailani, accused of 
participating in the 1998 bombing of the 
American Embassy in Kenya, killing 212 peo-
ple, has asked for that issue to be briefed by 
the defense. Ghailani was indicted in 1998, 
captured in Pakistan in 2004, and held at 
Guantanamo Bay until 2009. 

Additionally, federal rules risk that classi-
fied evidence protected in military commis-
sions would be exposed in criminal trials, re-
vealing intelligence sources and methods and 
compromising foreign partners, who will be 
unwilling to join with the United States in 
future secret or covert operations if doing so 
will risk exposure in the dangerous and hos-
tile communities where they operate. This 
poses a clear and present danger to the pub-
lic. The safety and security of the American 
people is the President’s and Congress’s 
highest duty. 

Former Attorney General Michael 
Mukasey recently wrote in the Wall Street 
Journal that ‘‘the challenges of terrorism 
trials are overwhelming.’’ Mr. Mukasey, for-
merly a federal judge in the Southern Dis-
trict of New York, presided over the multi- 
defendant terrorism prosecution of Sheikh 
Omar Abel Rahman, the cell that attacked 
the World Trade Center in 1993 and conspired 
to attack other New York landmarks. In ad-
dition to the evidentiary problems cited 
above, he expressed concern about court-
house and jail facility security, the need for 
anonymous jurors to be escorted under 
armed guard, the enormous costs associated 
with the use of U.S. marshals necessarily de-
ployed from other jurisdictions, and the dan-
ger to the community which, he says, will 
become a target for homegrown terrorist 
sympathizers or embedded Al Qaeda cells. 

Finally, there is the sickening prospect of 
men like Khalid Sheikh Mohammed being 
brought to the federal courthouse in Lower 
Manhattan, or the courthouse in Alexandria, 
Virginia, just a few blocks away from the 

scene of carnage eight years ago, being given 
a Constitutionally mandated platform upon 
which he can mock his victims, exult in the 
suffering of their families, condemn the 
judge and his own lawyers, and rally his fol-
lowers to continue jihad against the men and 
women of the U.S. military, fighting and 
dying in the sands of Iraq and the mountains 
of Afghanistan on behalf of us all. 

There is no guarantee that Mr. Mohammed 
and his co-conspirators will plead guilty, as 
in the case of Zacarias Moussaoui, whose 
prosecution nevertheless took four years, 
and who is currently attempting to recant 
that plea. Their attorneys will be given wide 
latitude to mount a defense that turns the 
trial into a shameful circus aimed at vili-
fying agents of the CIA for alleged acts of 
‘‘torture,’’ casting the American government 
and our valiant military as a force of evil in-
stead of a force for good in places of the Mus-
lim World where Al Qaeda and the Taliban 
are waging a brutal war against them and 
the local populations. For the families of 
those who died on September 11, the most 
obscene aspect of giving Constitutional pro-
tections to those who planned the attacks 
with the intent of inflicting maximum terror 
on their victims in the last moments of their 
lives will be the opportunities this affords 
defense lawyers to cast their clients as vic-
tims. 

Khalid Sheikh Mohammed and his co-con-
spirators are asking to plead guilty, now, be-
fore a duly-constituted military commission. 
We respectfully ask members of Congress, 
why don’t we let them? 

Respectfully submitted, 
(214 Family Members). 

[From the Wall Street Journal, Oct. 19, 2009] 
CIVILIAN COURTS ARE NO PLACE TO TRY 

TERRORISTS 
(By Michael B. Mukasey) 

The Obama administration has said it in-
tends to try several of the prisoners now de-
tained at Guantanamo Bay in civilian courts 
in this country. This would include Khalid 
Sheikh Mohammed, the mastermind of the 
Sept. 11, 2001 terrorist attacks, and other de-
tainees allegedly involved. The Justice De-
partment claims that our courts are well 
suited to the task. 

Based on my experience trying such cases, 
and what I saw as attorney general, they 
aren’t. That is not to say that civilian courts 
cannot ever handle terrorist prosecutions, 
but rather that their role in a war on ter-
ror—to use an unfashionably harsh phrase— 
should be, as the term ‘‘war’’ would suggest, 
a supporting and not a principal role. 

The challenges of a terrorism trial are 
overwhelming. To maintain the security of 
the courthouse and the jail facilities where 
defendants are housed, deputy U.S. marshals 
must be recruited from other jurisdictions; 
jurors must be selected anonymously and es-
corted to and from the courthouse under 
armed guard; and judges who preside over 
such cases often need protection as well. All 
such measures burden an already overloaded 
justice system and interfere with the han-
dling of other cases, both criminal and civil. 

Moreover, there is every reason to believe 
that the places of both trial and confinement 
for such defendants would become attractive 
targets for others intent on creating may-
hem, whether it be terrorists intent on in-
flicting casualties on the local population, or 
lawyers intent on filing waves of lawsuits 
over issues as diverse as whether those cap-
tured in combat must be charged with 
crimes or released, or the conditions of con-
finement for all prisoners, whether convicted 
or not. 

Even after conviction, the issue is not 
whether a maximum-security prison can 
hold these defendants; of course it can. But 
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their presence even inside the walls, as 
proselytizers if nothing else, is itself a dan-
ger. The recent arrest of U.S. citizen Michael 
Finton, a convert to Islam proselytized in 
prison and charged with planning to blow up 
a building in Springfield, Ill., is only the lat-
est example of that problem. 

Moreover, the rules for conducting crimi-
nal trials in federal courts have been fash-
ioned to prosecute conventional crimes by 
conventional criminals. Defendants are 
granted access to information relating to 
their case that might be useful in meeting 
the charges and shaping a defense, without 
regard to the wider impact such information 
might have. That can provide a cornucopia 
of valuable information to terrorists, both 
those in custody and those at large. 

Thus, in the multidefendant terrorism 
prosecution of Sheik Omar Abdel Rahman 
and others that I presided over in 1995 in fed-
eral district court in Manhattan, the govern-
ment was required to disclose, as it is rou-
tinely in conspiracy cases, the identity of all 
known co-conspirators, regardless of whether 
they are charged as defendants. One of those 
coconspirators, relatively obscure in 1995, 
was Osama bin Laden. It was later learned 
that soon after the government’s disclosure 
the list of unindicted co-conspirators had 
made its way to bin Laden in Khartoum, 
Sudan, where he then resided. He was able to 
learn not only that the government was 
aware of him, but also who else the govern-
ment was aware of. 

It is not simply the disclosure of informa-
tion under discovery rules that can be useful 
to terrorists. The testimony in a public trial, 
particularly under the probing of appro-
priately diligent defense counsel, can elicit 
evidence about means and methods of evi-
dence collection that have nothing to do 
with the underlying issues in the case, but 
which can be used to press government wit-
nesses to either disclose information they 
would prefer to keep confidential or make it 
appear that they are concealing facts. The 
alternative is to lengthen criminal trials be-
yond what is tolerable by vetting topics in 
closed sessions before they can be presented 
in open ones. 

In June, Attorney General Eric Holder an-
nounced the transfer of Ahmed Ghailani to 
this country from Guantanamo. Mr. Ghailani 
was indicted in connection with the 1998 
bombing of U.S. Embassies in Kenya and 
Tanzania. He was captured in 2004, after oth-
ers had already been tried here for that 
bombing. 

Mr. Ghailani was to be tried before a mili-
tary commission for that and other war 
crimes committed afterward, but when the 
Obama administration elected to close Guan-
tanamo, the existing indictment against Mr. 
Ghailani in New York apparently seemed to 
offer an attractive alternative. It may be as 
well that prosecuting Mr. Ghailani in an al-
ready pending case in New York was seen as 
an opportunity to illustrate how readily 
those at Guantanamo might be prosecuted in 
civilian courts. After all, as Mr. Holder said 
in his June announcement, four defendants 
were ‘‘successfully prosecuted’’ in that case. 

It is certainly true that four defendants al-
ready were tried and sentenced in that case. 
But the proceedings were far from exem-
plary. The jury declined to impose the death 
penalty, which requires unanimity, when one 
juror disclosed at the end of the trial that he 
could not impose the death penalty—even 
though he had sworn previously that he 
could. Despite his disclosure, the juror was 
permitted to serve and render a verdict. 

Mr. Holder failed to mention it, but there 
was also a fifth defendant in the case, 
Mamdouh Mahmud Salim. He never partici-
pated in the trial. Why? Because, before it 
began, in a foiled attempt to escape a max-

imum security prison, he sharpened a plastic 
comb into a weapon and drove it through the 
eye and into the brain of Louis Pepe, a 42- 
year-old Bureau of Prisons guard. Mr. Pepe 
was blinded in one eye and rendered nearly 
unable to speak. 

Salim was prosecuted separately for that 
crime and found guilty of attempted murder. 
There are many words one might use to de-
scribe how these events unfolded; ‘‘success-
fully’’ is not among them. 

The very length of Mr. Ghailani’s deten-
tion prior to being brought here for prosecu-
tion presents difficult issues. The Speedy 
Trial Act requires that those charged be 
tried within a relatively short time after 
they are charged or captured, whichever 
comes last. Even if the pending charge 
against Mr. Ghailani is not dismissed for vio-
lation of that statute, he may well seek ac-
cess to what the government knows of his 
activities after the embassy bombings, even 
if those activities are not charged in the 
pending indictment. Such disclosures could 
seriously compromise sources and methods 
of intelligence gathering. 

Finally, the government (for undisclosed 
reasons) has chosen not to seek the death 
penalty against Mr. Ghailani, even though 
that penalty was sought, albeit unsuccess-
fully, against those who stood trial earlier. 
The embassy bombings killed more than 200 
people. 

Although the jury in the earlier case de-
clined to sentence the defendants to death, 
that determination does not bind a future 
jury. However, when the government deter-
mines not to seek the death penalty against 
a defendant charged with complicity in the 
murder of hundreds, that potentially distorts 
every future capital case the government 
prosecutes. Put simply, once the government 
decides not to seek the death penalty against 
a defendant charged with mass murder, how 
can it justify seeking the death penalty 
against anyone charged with murder—how-
ever atrocious—on a smaller scale? 

Even a successful prosecution of Mr. 
Ghailani, with none of the possible obstacles 
described earlier, would offer no example of 
how the cases against other Guantanamo de-
tainees can be handled. The embassy bomb-
ing case was investigated for prosecution in 
a court, with all of the safeguards in han-
dling evidence and securing witnesses that 
attend such a prosecution. By contrast, the 
charges against other detainees have not 
been so investigated. 

It was anticipated that if those detainees 
were to be tried at all, it would be before a 
military commission where the touchstone 
for admissibility of evidence was simply rel-
evance and apparent reliability. Thus, the 
circumstances of their capture on the battle-
field could be described by affidavit if nec-
essary, without bringing to court the par-
ticular soldier or unit that effected the cap-
ture, so long as the affidavit and surrounding 
circumstances appeared reliable. No such 
procedure would be permitted in an ordinary 
civilian court. 

Moreover, it appears likely that certain 
charges could not be presented in a civilian 
court because the proof that would have to 
be offered could, if publicly disclosed, com-
promise sources and methods of intelligence 
gathering. The military commissions regi-
men established for use at Guantanamo was 
designed with such considerations in mind. 
It provided a way of handling classified in-
formation so as to make it available to a de-
fendant’s counsel while preserving confiden-
tiality. The courtroom facility at Guanta-
namo was constructed, at a cost of millions 
of dollars, specifically to accommodate the 
handling of classified information and the 
heightened security needs of a trial of such 
defendants. 

Nevertheless, critics of Guantanamo seem 
to believe that if we put our vaunted civilian 
justice system on display in these cases, 
then we will reap benefits in the coin of 
world opinion, and perhaps even in that part 
of the world that wishes us ill. Of course, we 
did just that after the first World Trade Cen-
ter bombing, after the plot to blow up air-
liners over the Pacific, and after the em-
bassy bombings in Kenya and Tanzania. 

In return, we got the 9/11 attacks and the 
murder of nearly 3,000 innocents. True, this 
won us a great deal of goodwill abroad—peo-
ple around the globe lined up for blocks out-
side our embassies to sign the condolence 
books. That is the kind of goodwill we can do 
without. 

Mr. MCCAIN. Mr. President, I urge 
my colleagues, who will be made aware 
of a letter from Mr. Holder and Sec-
retary Gates, who are urging defeat of 
this amendment, to look at the views 
of the previous Attorney General of the 
United States, which are diametrically 
opposed. 

The 9/11 families say—and I am sure 
they represent all of the 9/11 families— 

We adamantly oppose prosecuting the 9/11 
conspirators in Article III courts, which 
would provide them with the very rights 
that may make it possible for them to escape 
the justice which they so richly deserve. We 
believe that military commissions, which 
have a long and honorable history in this 
country dating back to the Revolutionary 
War, are the appropriate legal forum for the 
individuals who declared war on America. 
With utter disdain for all norms of decency 
and humanity, and in defiance of the laws of 
warfare accepted by all civilized nations, 
these individuals targeted tens of thousands 
of civilian non-combatants, brutally killing 
3,000 men, women and children, injuring 
thousands more, and terrorizing millions. 

I would be glad to respond to a ques-
tion from the Senator from Illinois. 

Mr. DURBIN. Mr. President, I thank 
the Senator from Arizona. I would ask 
the Senator if he would be kind enough 
to ask unanimous consent that I could 
follow him, speaking after his remarks. 

Mr. MCCAIN. Mr. President, I ask 
unanimous consent that the Senator 
from Illinois follow me. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MCCAIN. Mr. President, these are 
the 9/11 families. All Americans were 
impacted by 9/11, the 9/11 families in 
the most tragic fashion. This is a very 
strong letter from them concerning the 
strong desire that these 9/11 conspira-
tors not be tried in article III courts 
but be tried according to the military 
commissions. 

The 9/11 victims experienced an act of 
war against the United States, carried 
out not on some distant shore but in 
our communities on the very symbols 
of our national power. Because it in-
volved attacks on innocent civilians 
and innocent civilian targets, it is a 
war crime. It is a war crime that was 
committed by the 9/11 terrorists. It is 
important that we call things what 
they are and not gloss over the essence 
of these events, even though they oc-
curred 8 years ago. 

In response to the attacks, the Con-
gress quickly and overwhelmingly 
passed the Authorization for Use of 
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Military Force giving the President the 
authority to ‘‘use all necessary and ap-
propriate force against those nations, 
organizations, or persons he deter-
mines planned, authorized, committed, 
or aided the terrorist attacks that oc-
curred on September 11, 2001. . . .’’ The 
Senate passed this legislation unani-
mously. 

The Authorization for Use of Mili-
tary Force recognized the true nature 
of these attacks and committed the en-
tire resources of the United States to 
our self-defense in light of the grave 
threat to our national security and for-
eign policy. The United States does not 
go to war over a domestic criminal act, 
nor should it. It was clearly understood 
at that time that far more was at 
stake. We sent our sons and daughters 
off to war, where they have been brave-
ly risking their lives and futures on 
our behalf for the last 8 years. 

Given the facts and history of the 
9/11 attacks, we should not deal with 
the treachery and barbarism of the 
slaughter of thousands of innocent ci-
vilians as a matter of law enforcement 
in the ordinary sense. To do so would 
belittle the events that transpired, the 
symbolism and purpose of the attacks, 
the huge number of lives that were 
lost, and the threat posed to the United 
States—which continues in the caves 
and sanctuaries of al-Qaida to this day. 

During my life, I have been a warrior, 
although that seems a long time ago 
now. I have some experience in the re-
ality of combat and the suffering it 
brings. I know something of the law of 
war, having fought constrained by it 
and having lived through it, with the 
help of my comrades and my faith, 
times when my former enemy felt un-
constrained by it. 

No, the attacks of 9/11 were not a 
crime; they were a war crime. Together 
with my colleagues in Congress, I have 
worked closely with the President to 
provide a means to address war crimes 
committed against this country in a 
war crimes tribunal—the Military 
Commissions Act of 2009. It was de-
signed specifically for this purpose. It 
should be used not to mete out a guilty 
verdict and sentence that could not be 
achieved in Federal criminal court but 
to call things what they are, to be 
unshakable in our resolve to respond to 
the unprecedented attacks of 9/11 con-
sistent with the Authorization for Use 
of Military Force and to tell this and 
any future enemy that when they at-
tack our innocent civilians at home, 
we will not be sending the police after 
them to make an arrest. 

By denying funds to the Department 
of Justice to prosecute these horren-
dous crimes in article III courts, I do 
not mean these outrages against our 
country and its citizens should go 
unpunished. In fact, I have long argued 
that justice in these cases was long 
overdue and that prosecutions should 
be pursued as expeditiously as possible. 
Rather, my support for this amend-
ment is based on my unshakable view 
that these events were acts of war and 

war crimes and that the proper forum 
for bringing the war criminals to jus-
tice is a military tribunal consistent 
with longstanding traditions in this 
country that date back to George 
Washington’s Continental Army during 
the founding of the Republic. 

For that reason, I urge my colleagues 
to support this amendment so that the 
prosecution of war crimes will take 
place in the traditional and long-ac-
cepted forum of a military tribunal, as 
the Congress overwhelmingly enacted 
in 2006 and which the National Defense 
Authorization Act for 2010 amended 
and improved in a statute that was en-
acted into law by President Obama just 
days ago. 

Again, I hope we will, as we have in 
the past, listen to the families of 9/11. 
From the trauma and sorrow of the 
tragedy they experienced in the loss of 
their families, they became a force. 
They became a force that without 
them we would have never had the 9/11 
Commission, we would have never been 
able to make the reforms that arguably 
have made our Nation much safer. 

Now, today, the families are standing 
up and saying: Try these war criminals 
according to war crimes which they 
committed—the heinous acts of 9/11, 
which I know Americans will never for-
get. 

Mr. President, I hope we will vote in 
favor of the amendment. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Illinois. 
Mr. DURBIN. Mr. President, I have 

great respect for my colleagues from 
Arizona and Connecticut, but I respect-
fully disagree with them on this 
amendment. 

If this amendment passes, it will say 
that the only people in the world who 
cannot be tried in the courts of Amer-
ica for crimes of terrorism are those 
who are accused of terrorism on 9/11. 
Think about that for a moment. The 
argument is being made that we should 
say to the President and Attorney Gen-
eral that when they plot their strategy 
to go after the men and women respon-
sible for 9/11, we will prohibit them, by 
the language of this amendment, from 
considering the prosecution of these 
terrorists in the courts of America. 

What are the odds of prosecuting a 
terrorist successfully in the courts of 
America, our criminal courts, as op-
posed to military commissions, com-
missions that have been created by 
law, argued before the Supreme Court, 
debated at great length? What are the 
odds of a successful prosecution of a 
terrorist in the courts of our land as 
opposed to a military commission? I 
can tell you what the odds are. They 
are 65 to 1 in favor of prosecution in 
our courts. Mr. President, 195 terrorists 
have been prosecuted in our courts 
since 9/11. Three have been prosecuted 
by military commissions. But the 
offerers of this amendment want to tie 
the hands of our Department of Justice 
and tell them: You cannot spend a 
penny, not one cent, to pursue the 

prosecution of a terrorist in an Amer-
ican court. 

Who disagrees with this amendment? 
It is not just this Senator from Illinois. 
It would be our Secretary of Defense, 
Robert Gates, and our Attorney Gen-
eral, Eric Holder. Here is what they 
said in a letter to all Members of the 
Senate about this amendment: 

We write to oppose the amendment pro-
posed by Senator Graham (on behalf of him-
self and Senators McCain and Lieberman). 
. . . This amendment would prohibit the use 
of Department of Justice funds ‘‘to com-
mence or continue the prosecution in an Ar-
ticle III court of the United States of an in-
dividual suspected of planning, authorizing, 
organizing, committing, or aiding the at-
tacks on the United States and its citizens 
that occurred on September 11, 2001.’’ 

They go on to say: 
As you know, both the Department of Jus-

tice and the Department of Defense have re-
sponsibility for prosecuting alleged terror-
ists. Pursuant to a joint prosecution pro-
tocol, our departments are currently en-
gaged in a careful case-by-case evaluation of 
the cases of Guantanamo detainees who have 
been referred for possible prosecution, to de-
termine whether they should be prosecuted 
in an Article III, court or by military com-
mission. We are confident that the forum se-
lection decisions that are made pursuant to 
this process will best serve our national se-
curity interests. 

We believe it would be unwise, and would 
set a dangerous precedent, for Congress to 
restrict the discretion of either department 
to fund particular prosecutions. The exercise 
of prosecutorial discretion has always been 
and should remain an Executive Branch 
function. We must be in a position to use 
every lawful instrument of national power— 
including both courts and military commis-
sions—to ensure that terrorists are brought 
to justice and can no longer threaten Amer-
ican lives. 

For these reasons, we respectfully request 
that you oppose this amendment. 

This amendment would hinder Presi-
dent Obama’s efforts to combat ter-
rorism. That is why the Secretary of 
Defense and the Attorney General have 
written to each one of us urging us to 
vote no. 

The Graham amendment would be an 
unprecedented intrusion into the au-
thority of the executive branch of our 
government to combat terrorism. 

There is a great argument. For 8 long 
years, Republicans argued it was inap-
propriate to interfere in any way with 
President Bush’s Commander in Chief 
authority. Time and again, we were 
told by our Republican colleagues that 
it is inappropriate and even unconsti-
tutional for Congress to ask basic ques-
tions about the Bush administration’s 
policies on issues such as Iraq, Guanta-
namo, torture, or warrantless wire-
tapping. Time and again, we were told 
that Congress should defer to the De-
fense Department’s expertise. 

Let me give one example. On Sep-
tember 19, 2007, the author of this 
amendment, Senator GRAHAM, said, 
and I quote: 

The last thing we need in any war is to 
have the ability of 535 people who are wor-
ried about the next election to be able to 
micromanage how you fight the war. This is 
not only micromanagement, this is a con-
stitutional shift of power. 
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Just 2 years later, a different Presi-

dent of a different party, and my Re-
publican colleagues have a different 
view. My colleagues think Congress 
should not defer to that very same De-
fense Secretary, Robert Gates, and 
they think it is not only appropriate 
but urgent for Congress to tie the 
hands of this administration, making 
it more difficult to bring terrorists to 
justice. Clearly, there is a double 
standard at work. 

Some of my Republican colleagues 
argue that Federal courts are not well 
suited to prosecute terrorists, and ter-
rorists should only be prosecuted by 
military commissions. But look at the 
facts. Since 9/11, 195 terrorists have 
been convicted in Federal courts. Three 
have been convicted by military com-
missions. Again, the odds are 65 to 1 
that if we want to find a terrorist 
guilty and be incarcerated for endan-
gering or killing Americans, it is bet-
ter to go to a regular court in America 
than to a military commission. That is 
the record since 9/11. 

According to the Justice Depart-
ment, since January 1 of this year, 
more than 30 terrorists have been suc-
cessfully prosecuted or sentenced in 
Federal courts. I would like to ask my 
colleagues behind this amendment and 
their inspiration, the Wall Street Jour-
nal: Was this a mistake, taking ac-
cused terrorists into our courts and 
successfully prosecuting them under 
the laws of America? 

Clearly, it was not. The Department 
of Justice made the right decision ef-
fectively prosecuting these individuals 
and, equally important, showing to the 
world we would take these people ac-
cused of terrorism into the very same 
system of justice that applies to every 
one of us as American citizens, hold 
them to the same standards of proof, 
give them the rights that are accorded 
to them in our court system, and come 
to a just verdict. 

That is an important message. It is a 
message which says we can treat these 
individuals in our judicial system in a 
fair way and come to a fair conclusion 
and find justice, and we did—195 times 
since 9/11, 30 times just this year. 

Recently, the administration trans-
ferred Ahmed Ghailani to the United 
States to prosecute him for involve-
ment in the 1998 bombings of our Em-
bassies in Kenya and Tanzania. Those 
bombings killed 224 people, including 12 
Americans. My colleagues on the other 
side of the aisle have been very critical 
of this administration’s decision to 
bring this man to justice in the courts 
of America. One of them, a House Re-
publican Member from Virginia, ERIC 
CANTOR, said, and I quote: 

We have no judicial precedence for the con-
viction of someone like this. 

That is from Congressman CANTOR. 
Unfortunately, the Congressman is 
wrong. There are many precedents for 
convicting terrorists in U.S. courts. I 
will name a few: Ramzi Yousef, the 
mastermind of the 1993 World Trade 
Center bombing; Omar Abdel Rahman, 

the so-called Blind Sheikh; Richard 
Reid, the Shoe Bomber; Zacarias 
Moussaoui; Ted Kaczynski, the 
Unabomber; and Terry Nichols, the 
Oklahoma City coconspirator. They 
were all accused of terrorism. Some 
were citizens of the United States, 
some not. All were tried in the same 
article III courts which this amend-
ment would prohibit—would prohibit— 
our President and Attorney General 
from using. 

In fact, there is precedent for con-
victing terrorists who were involved in 
the bombing of U.S. Embassies in Tan-
zania and Kenya, the same attack in 
which Ahmed Ghailani was allegedly 
involved. In 2001, four men were sen-
tenced to life without parole at the 
Federal courthouse in Lower Manhat-
tan, the same court in which Mr. 
Ghailani will be tried. To argue that 
we cannot successfully prosecute a ter-
rorist in American courts is to ignore 
the truth and ignore history. 

Susan Hirsch lost her husband in the 
Kenya Embassy bombing. She testified 
at the sentencing hearing for the four 
terrorists who were convicted in 2001. 
Mrs. Hirsch said she supports the 
Obama administration’s decision to 
prosecute Ahmed Ghailani for that 
same bombing that took the life of her 
husband. She said, and I quote: 

I am relieved we are finally moving for-
ward. It is really, really important to me 
that anyone we have in custody accused of 
acts related to the deaths of my husband and 
others be held accountable for what they 
have done. 

Mrs. Hirsch also said she believes it 
is safe to try Ahmed Ghailani in a Fed-
eral court. I quote her again: ‘‘I have 
some trust in the New York Police De-
partment’’ based on her experience at 
the 2001 trial. 

Listen to what she said about the 
critics of this administration: ‘‘They’re 
just raising fear and alarm.’’ This is 
from the widow of a terrorist bombing 
where the terrorists have been brought 
to justice in the courts of our land. 

I agree with Susan Hirsch. I have 
faith in the New York Police Depart-
ment. I have faith in our law enforce-
ment agencies, I have faith in our 
courts, and I have faith in our system 
of justice. 

We know how to prosecute terrorists, 
and we know how to hold them safely. 
We have living proof in 195 prosecu-
tions since 9/11 and 350 convicted ter-
rorists being held today in America’s 
jails across the United States. 

The Graham amendment is not about 
whether military commissions are su-
perior to Federal courts. The amend-
ment doesn’t just express a preference 
for one over the other. The amendment 
expressly prohibits this administration 
and the Department of Justice from 
trying a terrorist in a Federal court. 

The truth is, President Obama may 
choose to try the 9/11 terrorists in mili-
tary commissions. That should be the 
President’s decision. If it is his deci-
sion that it is in the interests of the se-
curity of the United States or in a suc-

cessful prosecution to turn to a mili-
tary commission over a regular Federal 
court in America, that should be the 
President’s decision, the decision of his 
Attorney General, the decision of the 
prosecutors, not the decision of Mem-
bers of the Senate who do not know the 
facts of the case and don’t know the 
likelihood of prosecution. 

Defense Secretary Gates and Attor-
ney General Holder have developed a 
joint protocol to determine whether in-
dividual cases should be tried in Fed-
eral courts or commissions. The Presi-
dent worked closely with Congress to 
reform the military commissions so he 
would have another lawful tool to use 
in the fight against terrorism. The two 
lead cosponsors of the amendment be-
fore us, Senator MCCAIN and Senator 
GRAHAM, who is on the Senate floor, 
were very involved in that effort, as 
was Senator LEVIN of Michigan, the 
chairman of our Armed Services Com-
mittee. They sat down to rewrite the 
rules for military commissions be-
cause, frankly, we haven’t had a great 
deal of success with prosecutions of 
terrorists with military commissions. 
Only three cases have gone before the 
Supreme Court, raising issues about 
military commissions, the standard of 
justice, due process, and fairness. 

Now there is a new effort by Presi-
dent Obama, with the bipartisan help 
of Members of the Senate. So I am not 
standing here in criticism of the use of 
military commissions, but I am stand-
ing here taking exception to the point 
of view that we should preclude pros-
ecutions in any other forum than mili-
tary commissions of the terrorists of 
9/11. President Obama may very well 
choose to try Khalid Sheikh Moham-
mad and other terrorists in military 
commissions. That should be his 
choice. Let him choose the forum, the 
most effective forum to pursue justice 
and to protect America from future 
acts of terrorism. 

In their letter to Senators REID and 
MCCONNELL, Secretary Gates and At-
torney General Holder said it well, and 
I quote them again: 

We must be in a position to use every law-
ful instrument of national power, including 
both courts and military commissions, to en-
sure that terrorists are brought to justice 
and can no longer threaten American lives. 

The decision may be reached at some 
future date by the administration, with 
the concurrence of the Secretary of De-
fense and the Attorney General, that it 
is a better forum to move to military 
commissions for a variety of reasons. 
They could be issues of national secu-
rity. They could be issues of evidence. 

But do we want to take away from 
them with this pending amendment the 
right to make that decision? Why 
would Congress choose to take away 
one of these lawful instruments from 
the President, our Commander in 
Chief? Don’t we want the President to 
have the use of every lawful tool to 
bring these terrorists to justice? 

One word in closing. I have the great-
est respect for the families of 9/11. 
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Those who have spoken out on behalf 
of this amendment, I respect them 
greatly. They have been a force in 
America since the untimely and tragic 
deaths of members of their families. 
They forced on the previous adminis-
tration a dramatic investigation of 9/11 
and where our government had failed 
and what we could do to improve 
things. They have become a voice and a 
force in so many other respects since 
that awful day of 9/11. But they don’t 
speak with one voice on this issue. 
Many support the pending amendment; 
others see it differently. 

Susan Hirsch, whose husband was 
lost in a terrorism bombing in Africa, 
clearly sees it differently than these 
survivors of 9/11. With the greatest re-
spect for those who support this 
amendment, I would say there are oth-
ers who see this in a much different 
light. 

I urge my colleagues to reject the 
Graham amendment. It is an unprece-
dented effort to interfere with the ex-
ecutive branch’s prosecutorial discre-
tion and President Obama’s genuine ef-
forts to combat terrorism. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from South Carolina. 
Mr. GRAHAM. Mr. President, I ap-

preciate Senator LEVIN allowing me to 
speak now. I know we are going back 
and forth. I appreciate that. 

To my friend, Senator DURBIN, it is 
my honest desire that as we move for-
ward with what to do with Guanta-
namo Bay, we can find some biparti-
sanship and close the facility. I am one 
of the few Republicans who expressed 
that thought, simply because I have 
listened enough to our commanders to 
know—General Petreaus, Admiral 
Mullen, and others—that Guantanamo 
Bay has become a symbol for recruit-
ment and propaganda usage against 
American forces in the war on terror. 

It is probably the best run jail in the 
world right now, to those of us who 
have been down there. To the ground 
forces, I wish to acknowledge your pa-
triotism and your service. It is a tough 
place to do duty because there are 
some pretty tough characters down 
there. 

At the end of the day, I have tried to 
be helpful where I could, and I will tell 
you in a little detail why I am offering 
this amendment. But my hope was that 
when President Obama was elected, we 
could find a way to reform Guanta-
namo Bay policy, detainee policy, be-
cause I have been a military lawyer for 
25 years. I do understand detainee pol-
icy affects the war effort. If we mess it 
up, if we abuse detainees, we can turn 
populations against us that will be 
helpful in winning the war. 

One of the great things that hap-
pened in World War II is that we had 
over 400,000 German prisoners, Japa-
nese prisoners housed in the United 
States. We took 40,000 hard-core Nazis 
from the British and put them in 
American military jails in the United 
States. So this idea that we can’t find 

a place for 200 detainees in America, I 
don’t agree with. We have done that be-
fore. These people are not 10 feet tall. 
They are definitely dangerous, but as a 
nation I believe we could start over. 

By closing Guantanamo Bay in a log-
ical, rational way, we would be improv-
ing our ability to effect the outcome of 
the war in the Mideast because we 
would be taking a tool away from the 
enemy. 

President Obama and Senator 
MCCAIN both, when they were can-
didates, agreed with the idea of closing 
Guantanamo Bay and reforming inter-
rogation policy. 

To most Americans, it is kind of: 
Why are we worried about what we do 
with these guys, because they would 
cut our heads off. You are absolutely 
right. It is not lost upon me or any 
other military member out there that 
the enemy we are dealing with knows 
no boundaries and they are barbarians 
and brutal. 

The question is not about them but 
about us. The fact that we are a civ-
ilized people is not a liability, it is an 
asset. So when you capture a member 
of al-Qaida, I have always believed it 
becomes about us, not them. We need 
interrogation techniques that will 
allow us to get good intelligence and 
make the country safe. We need to un-
derstand we are at war, and the people 
we are dealing with are some of the 
hardest, meanest people known since 
the Nazis. 

But if you try to say, in the same 
breath, that anything goes to get that 
information, it will come back to 
haunt you. So some of the interroga-
tion techniques we have used that 
come from the Inquisition got us some 
information, but I can assure you it 
has created a problem. Ask anybody in 
the Mideast who has to deal with 
America. They will tell you this has 
been a problem. You don’t need to do 
that to protect this country. You can 
have interrogation techniques that get 
you good information but also adhere 
to all your laws. 

As to the trials, some people wonder: 
Why do we care about this? They 
wouldn’t give us a trial. You are abso-
lutely right. The fact that our country 
will give the worst terrorist in the 
world a trial with a defense attorney, 
for free; a judge who is going to base 
his decision on facts and law and not 
prejudice; a jury, where the press can 
show up and watch the trial; and the 
ability to appeal the result, makes us 
stronger, not weaker. So count me in 
for starting over with Guantanamo 
Bay, with a new legal process that rec-
ognizes we have had abuses in the past 
and we are going to chart a new course. 

Regarding the Military Commission 
Act that just passed the Congress, I 
wish to say publicly that Senator 
LEVIN was a great partner to work 
with. The military commission system 
we have in place today has been re-
formed. I think it is a model justice 
system that I will put up against any 
in the world, including the Inter-

national Criminal Court at the Hague, 
in terms of due process rights for de-
tainees. It also recognizes we are at 
war. This military commission system, 
while transparent, with the ability to 
appeal all verdicts to the civilian sys-
tem, has safeguards built in it to recog-
nize we are at war and how you handle 
evidence and access the evidence and 
intelligence sources are built into that 
military system that are not built into 
civilian courts. 

Since this country was founded, we 
have historically used military com-
missions as a venue to try suspected 
war criminals caught on battlefields. 
Why have I brought forth this amend-
ment? I have been told by too many 
people, with reliable access, that the 
administration is planning on trying 
Khalid Shaikh Mohammed—the mas-
termind of 9/11, the perpetrator of the 
attacks against our country in Wash-
ington, Pennsylvania, and New York— 
in Federal court in the lower district of 
Manhattan. If that is true, you have 
lost me as a partner. 

Why do I say that? It would be the 
biggest mistake we could possibly 
make, in my view, since 9/11. We would 
be giving constitutional rights to the 
mastermind of 9/11, as if he were any 
average, everyday criminal American 
citizen. We would be basically saying 
to the mastermind of 9/11, and to the 
world at large, that 9/11 was a criminal 
act, not an act of war. 

I do believe in prosecutorial discre-
tion and executive branch discretion. I 
introduced this amendment reluctantly 
but with all the passion and persuasion 
I can muster to tell my colleagues: Act 
now, so we will get this right later. 
Congress said we are not going to fund 
the closing of Gitmo. Well, is Congress 
meddling in the ability of the Com-
mander in Chief to run a military jail? 
Hell, yes, because we don’t know what 
the plan is. We have an independent 
duty as Members of Congress to make 
sure there is balance. This Nation is at 
war. It is OK for us to speak up. As a 
matter of fact, it has been too much 
passing—too many passes during the 
Bush administration, where Congress 
sort of sat back and watched things 
happen. Don’t watch this happen. Get 
on the record now, before it is too late, 
to tell the President we are not going 
to sit by as a body and watch the mas-
termind of 9/11 go into civilian court 
and criminalize this war. If he goes to 
Federal court, here is what awaits: a 
chaos zoo trial. 

Yes, we have taken people into Fed-
eral court before for acts of terrorism. 
We took the Blind Sheik—the first guy 
to try to blow up the World Trade Cen-
ter—and put him in civilian court. We 
treated these people as common crimi-
nals. What a mistake we made. What if 
we had treated them as warriors rather 
than a guy who robbed a liquor store? 
Where would we have been in 2001 if we 
had the foresight in the 1990s to recog-
nize that we are at war and these peo-
ple are not some foreign criminal car-
tel; they are warriors bent on our de-
struction who have been planning for 
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years to attack this country and are 
planning, as I speak, to attack us 
again? 

We are not fighting crime. We are 
fighting a war. The war is not over. 
What happened in the Blind Sheik 
trial? Because it was a civilian court, 
built around trying common criminals, 
the court didn’t have the protections 
military commissions will have to pro-
tect this Nation’s secrets and classified 
information. As a result of that trial, 
the unindicted coconspirator list was 
provided to the defense as part of dis-
covery in a Federal civilian criminal 
court. That unindicted coconspirator 
list was an intelligence coup for the 
enemy. It went from the defense coun-
sel, to the defendant, to the Mideast. 
Al-Qaida was able to understand, from 
that trial, whom we were looking at 
and whom we had our eye on. 

During the 1990s, we tried to treat 
these terrorist warriors as just some 
other form of crime. It was a mistake. 
Don’t repeat it. If you take Khalid 
Shaikh Mohammed, the mastermind of 
9/11, and put him in Federal civilian 
court, you will have learned nothing 
from the 1990s. You will have sent the 
wrong signal to the terrorists and to 
our own people. 

Judge Mukasey, who presided over 
the Blind Sheik trial, wrote an op-ed 
piece about how big a mistake it would 
be to put the 9/11 coconspirators into 
Federal court. He went into great de-
tail about the problems you would have 
trying these people in a civilian court. 
He became our Attorney General. So if 
you don’t listen to me, listen to the 
judge who presided over the trial in the 
1990s. 

I don’t know what they are going to 
do in the Obama administration. If I 
believed they were going to do some-
thing other than take Khalid Shaikh 
Mohammed to Federal court in New 
York, I would not introduce this 
amendment. I know this is not a cava-
lier thing to do. I have taken some 
grief for trying to help the President 
form new policies with Guantanamo 
Bay and reject the arguments made by 
some of my dear friends that these peo-
ple are too dangerous to bring to the 
United States. We can find a way to 
bring them to the United States; we 
just have to be smart about it. 

To our military men and women who 
will be administering the commission, 
my biggest fear has always been that 
the military commission system will 
become a second-class justice system. 
Nothing could be further from the 
truth. The men and women who admin-
ister justice in the military commis-
sion system are the same judge advo-
cates and jurors who administer justice 
to our own troops. The Judge Advocate 
General of the Navy said the new mili-
tary commission system is such that 
he would not hesitate to have one of 
our own tried in it. 

We will gain nothing, in terms of im-
proving our image, by sending the mas-
termind of 9/11 to a New York civilian 
court, giving him the same constitu-

tional rights as anybody listening to 
me in America who is a citizen. The 
military commission system will be 
transparent. He will have his say in 
court. He will have the ability to ap-
peal a conviction to our civilian 
judges. He will be defended by a mili-
tary lawyer—or private attorney, if he 
wants to be. He will be presumed inno-
cent until found guilty. It will be re-
quired by the ‘‘beyond a reasonable 
doubt’’ standard for him to be found 
guilty of anything. 

For those who are wondering about 
military commissions, I can tell you 
the bill we have produced I will put up 
against any system in the world. To 
those who think it is no big deal to 
send Khalid Shaikh Mohammed to Fed-
eral court, I could not disagree with 
you more. What you will have done is 
set in motion the dynamic that led to 
criminalizing the war in the 1990s. You 
will have lost focus, yet again. You will 
have been lured into the sense that we 
are not at war, that these are just a 
bunch of bad people committing 
crimes. The day we take the master-
mind of 9/11 and put him in Federal 
court, who the hell are you going to try 
in the military commission? How can 
you tell that detainee you are an 
enemy combatant, you are a bad guy? 
You are at war, but the guy who 
planned the whole thing is just a com-
mon criminal. What a mistake we 
would make. 

It is imperative this Nation have a 
legal system that recognizes we are at 
war and that we have rules to protect 
this country’s national security bal-
ance against the interests and the 
rights of the accused detainee. The 
military commission forum has created 
that balance. It is a system built 
around war, a system built around the 
rules of military law, a system that 
recognizes the difference between a 
common criminal and a warrior, a sys-
tem that understands military intel-
ligence is different than common evi-
dence. If we do not use that system for 
the guy who planned 9/11, we will all re-
gret it. 

My amendment is limited in scope. It 
is a chance for you, as a Member of the 
Senate, to speak up about what you 
would like to see happen as this Nation 
moves forward and our desire to cor-
rect past mistakes and defend this Na-
tion, which is still at war this very 
day. It is a chance for you to have a 
say, on behalf of your constituents, as 
to how they would like to see this Na-
tion defend itself. 

I argue that most Americans—not 
just the 9/11 families—would be very 
concerned to learn that the man who 
planned the attacks that killed 3,000 of 
our fellow citizens—who would do it 
again tomorrow—is going to be treated 
the same as any other criminal. No 
good will come from that. You will 
have compromised the military com-
mission system beyond repair. You will 
have adopted the law enforcement 
model that failed us before, and we will 
not be a better people. 

I, along with Senator LEVIN, was at 
Guantanamo Bay the day Khalid 
Shaikh Mohammed appeared before the 
Combat Status Review Tribunal. We 
were in the next room. We listened on 
a monitor. You could see him and could 
hear the chains rattle next door when 
he went through great detail about 9/11 
and all the other acts of terrorism he 
planned against our country. 

I never will forget when he told the 
military judge that he was a high- 
ranking commander in the al-Qaida 
military organization and he appre-
ciated being referred to as a military 
commander. Some would say: You 
don’t want to elevate this guy. What I 
would say is you want to understand 
who he is. If you think he is a common 
criminal, no different than any other 
person who wants to hurt people, you 
have made a mistake. 

Khalid Shaikh Mohammed is bent on 
our destruction. He did not attack us 
for financial gain. He attacked us be-
cause he hates us. He is every bit as 
dangerous as the Nazis. These people 
we are fighting are very dangerous peo-
ple. I am insistent they get a trial con-
sistent with our values, that they do 
not get railroaded, that they get a 
chance to defend themselves. The 
media will see how the trial unfolds 
and you can see most of it, if not all of 
it. But I am also insistent that we not 
take our eye off the ball. It has been a 
long time since we have been attacked. 
For a lot of people—those who were on 
the front lines of 9/11—they relive it 
every night. It replays itself over and 
over every night of their lives. 

For the rest of us, please do not lose 
sight of the fact that this country is 
engaged in an armed conflict with an 
enemy that knows no boundaries, has 
no allegiance to anything beyond their 
radical religion, and is conspiring to 
attack us as I speak. 

When we try them, we need to under-
stand that the trial itself is part of the 
war effort. How we do the trial can 
make us safer or it can make us weak-
er. If we criminalize this war, it would 
take the man who planned the attacks 
of 9/11 and put him in civilian court. It 
is going to be impossible with a 
straight face to take somebody under 
him and put him in a military court. 
And the day you put him back in civil-
ian court, you are going to create the 
problems Judge Mukasey warned us 
against. You are going to have evi-
dence compromised and you are going 
to regret it. 

I hope to continue to work with the 
administration to find a way to close 
Guantanamo Bay, to create a trans-
parent legal system that will allow 
every detainee their day in court, due 
process rights they deserve based on 
our law, not based on what they have 
done but based on who we are as a peo-
ple. 

The 20th hijacker said this in Federal 
court—the victims were allowed to tes-
tify about the impact of 9/11. They had 
a U.S. Navy officer talking about being 
at the Pentagon and the impact on her 
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life and on her friends. During the tes-
timony, the officer started to cry. Here 
is what the defendant said, Moussaoui, 
the 20th hijacker: 

I think it was disgusting for a military 
person to pretend that they should not be 
killed as an act of war. She is military. 

It was a Navy female officer. 
She should expect that the people who are 

at war with her will try to kill her. 

This is the 20th hijacker in civilian 
court: 

I will never, I will never cry because an 
American bombed my camp. 

If you have any doubt that we are at 
war, the one thing you ought to be cer-
tain of, they have no doubt that they 
are at war with us. 

The one thing the men and women 
who go off to fight this war should ex-
pect of their government and of their 
Congress is to watch their back the 
best we can. We would be doing those 
men and women a great disservice if we 
put the mastermind of 9/11, who killed 
the friends of this Navy officer, in a ci-
vilian court that could lead to compro-
mising events that would make their 
job harder. We would be doing them a 
disservice to act on our end as if we are 
not at war. 

Mr. President, I say to my col-
leagues, they have a chance to speak. 
They have a chance to be on the record 
for their constituents to send a signal 
that needs to be sent before it is too 
late. Here is what I ask them to say 
with their vote: I believe we are at war 
and that the legal system we are going 
to use to try people who attacked this 
country and killed 3,000 American citi-
zens should be a military legal system, 
consistent with us being at war. I will 
not, with my vote, go back to the law 
enforcement model that jeopardized 
our national security back in the nine-
ties. I will insist that these detainees 
have a full and fair trial and that they 
be treated appropriately. But I will 
not, with my vote, take the master-
mind of 9/11, the man who planned the 
attacks, who would do it tomorrow, 
and give him the same constitutional 
rights as an average, everyday Amer-
ican in a legal system that is not built 
around being at war. 

If they will say that, we will get a 
good outcome. If they equivocate, we 
are slowly but surely going to create a 
legal hodgepodge that will come back 
to haunt us. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. LEAHY. Mr. President, the 

amendment that has been sponsored by 
Senators GRAHAM, MCCAIN, LIEBERMAN, 
and WEBB is wrong and it is unneces-
sary. It would, as Senator GRAHAM 
said, prohibit the prosecution of any 
individual suspected of involvement 
with the September 11 attacks against 
the United States from being tried in 
our article III courts. 

The idea that we cannot try a ter-
rorist and mass murderer in our courts 
is beneath the dignity of this great 

country. Timothy McVeigh was one of 
the greatest mass murderers this Na-
tion has ever known and we had no dif-
ficulty trying him and convicting him 
and executing him using our laws and 
our article III courts. 

The real intent of this amendment is 
clear, to ensure that the detainees held 
at Guantanamo Bay, some who have 
been held for years without charge, can 
only be tried by military commissions. 

As a former prosecutor, I find it deep-
ly troubling that the Senate would be 
asked to prohibit the administration 
from trying even dangerous terrorists 
in our Federal courts. These Senators 
should not use an amendment that po-
liticizes decisions about significant 
prosecutions as a backdoor to require 
the use of military commissions. 

The administration has worked hard 
to revise the military commissions to 
make sure that they meet constitu-
tional standards. However, their use 
has been plagued with problems and re-
peatedly overturned by a conservative 
Supreme Court. 

In contrast, our Federal courts have 
a long and distinguished history of suc-
cessfully prosecuting even the most 
atrocious violent acts, and they are re-
spected throughout the world. When we 
use our Federal courts, the rest of the 
world recognizes that we are following 
over 200 years of judicial history of the 
United States of America. We earn re-
spect for doing so. 

The administration strongly opposes 
this amendment. In a letter to the Sen-
ate leadership the Secretary of De-
fense, Robert Gates, and the Attorney 
General of the United States, Eric 
Holder, warn that this amendment 
would ‘‘set a dangerous precedent’’ by 
directing the Executive Branch’s pros-
ecutorial determination. 

They also point out this amendment 
would prohibit them from being able to 
‘‘use every lawful instrument of na-
tional power . . . to ensure that terror-
ists are brought to justice and can no 
longer threaten American lives.’’ 

If we really want to stop terrorists, if 
we really want to make sure they pay 
for their crime, why would we block off 
any of the avenues available to us? 
Two senior administration officials, in-
dividuals directly responsible for the 
disposition of these detainees, are tell-
ing us not to tie their hands in the 
fight against terrorism. This Senator is 
listening to them, and I believe all 
Senators should listen to them. 

There has been an outpouring of op-
position against this amendment in-
cluding by numerous human rights 
groups such as Human Rights First, 
the National Institute of Military Jus-
tice, Constitution Project and Amnesty 
International. 

We have also seen a strong public 
declaration in support of trying ter-
rorism offenses in Federal courts, 
signed by a bipartisan group of former 
Members of Congress, high-ranking 
military officials and judges. 

The Senate Judiciary Committee has 
held several hearings on the issue of 

how best to handle detainees. Experts 
and judges across the political spec-
trum have agreed that our criminal 
justice system can handle this chal-
lenge and indeed has handled it many 
times already. 

We are a nation that fought hard to 
have a strong, independent judiciary, 
with a history of excellence. Do we now 
want to say to the world that in spite 
of all of our power, our history, our 
strong judiciary, that we are not up to 
trying those who struck us in our tra-
ditional federal courts? I think we 
should say just the opposite, that we 
can and will prosecute these people in 
a way that will gain the respect of the 
whole world and protect our nation. 
Republican luminaries, such as General 
Colin Powell, have agreed with this 
idea. 

In fact, one of the things we tend to 
forget is since January of this year 
alone, over 30 terrorism suspects have 
been successfully prosecuted or sen-
tenced in Federal courts. Those federal 
courts have sentenced individuals di-
rectly implicated by this amendment, 
such as Zacarias Moussaoui. 

If this amendment were law 
Moussaoui, the so called ‘‘20th hi-
jacker’’ who was directly involved in 
the planning of September 11, would 
not have been convicted by our federal 
courts and sentenced to life in prison. 
This amendment takes away one of the 
greatest tools we have to protect our 
national security—the ability to pros-
ecute suspects in Federal court. In-
stead, as the Justice Department has 
said in its opposition to it, the Graham 
amendment would make it more likely 
that terrorists will escape justice. 

I believe as strongly as all Americans 
do that we should take all steps pos-
sible to prevent terrorism, and we must 
ensure severe punishment for those 
who do us harm. As a former pros-
ecutor, I have made certain that per-
petrators of violent crime receive seri-
ous punishment. I also believe strongly 
that we can ensure our safety and secu-
rity, and bring terrorists to justice, in 
ways that are consistent with the laws 
and the values that make us a great de-
mocracy. 

The administration has said where 
possible they will try individuals in 
Federal courts. When we unnecessarily 
preempt that option, we are saying we 
do not trust the legal system on which 
we have relied for so long. All that does 
is give more ammunition to our en-
emies. It further hurts our standing 
around the world, a standing which has 
already suffered so much from the 
stain of Guantanamo Bay. Worse still 
it sends the message to other countries 
that they do not have to use tradi-
tional legal regimes with established 
protections for defendants if they are 
prosecuting American soldiers or civil-
ians. 
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Just as partisan Republicans were 

wrong in trying to hold up the con-
firmation of Attorney General Holder 
to extort a pledge from him that he 
would not exercise independent pros-
ecutorial judgment—something I have 
never seen done before in 35 years 
here—it is also wrong to force an 
amendment politicizing prosecutions 
in the Commerce-Justice-Science ap-
propriations bill. I opposed the effort 
by some Republican Senators who 
wanted the Nation’s chief prosecutor to 
agree in advance to turn a blind eye to 
possible lawbreaking before even inves-
tigating whether it occurred. Repub-
licans asked for such a pledge, a com-
mitment that no prosecutor should 
give. To his credit, Eric Holder didn’t 
give that pledge. 

Passing a far-reaching amendment 
that takes away a powerful tool from 
the Justice Department in bringing 
terrorists to justice and usurps the At-
torney General’s constitutional respon-
sibilities is not the path forward. All 
administrations should be able to de-
cide who to prosecute and where they 
should be prosecuted. This amendment 
denies us the benefit of using not only 
our Federal courts, with their success-
ful track record convicting terrorists, 
but also from using our Federal laws, 
which are arguably more expansive and 
better suited for use in terrorism cases 
than the narrower set of charges that 
can be brought in a military commis-
sion. We should not tie the hands of 
our law enforcement in their efforts to 
secure our national security. Any 
former prosecutor, any lawyer and any 
citizen should know it is not the deci-
sion of or an appropriate role for the 
United States Senate. 

It is time to act on our principles and 
our constitutional system. Those we 
believe to be guilty of heinous crimes 
should be tried, and when convicted, 
punished severely. Where the adminis-
tration decides to try them in Federal 
courts, our courts and our prisons are 
more than up to the task. I agree with 
the Justice Department that this 
amendment ‘‘would ensure that the 
only individuals in the world who could 
not be prosecuted under the criminal 
terrorist offenses Congress has enacted 
would be those who are responsible for 
the most devastating terrorist acts in 
U.S. history.’’ That means that the 
only people in the world who could not 
be prosecuted under our terrorism laws 
are the people who committed the most 
devastating terrorist acts against us. 
That is Alice in Wonderland justice. It 
makes no sense to have tough ter-
rorism laws, to have the best judicial 
system in the world and then, when 
terrorist acts are committed against 
us, to simply ignore that system and 
decide we cannot use it to prosecute 
those acts. It makes no sense. 

Let us put aside heated and distorted 
rhetoric and support the President in 
his efforts to truly make our country 
safe and strong and a republic worthy 
of the history and values that have al-
ways made America great. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER (Mrs. 

MCCASKILL). The Senator from Michi-
gan. 

Mr. LEVIN. Madam President, I very 
much oppose the Graham amendment, 
and I want to take a few moments to 
explain why. 

It has been argued that we are at 
war. Indeed, we are. I can’t think of 
anything clearer, that any of us in this 
country understands than we are at 
war. And being at war, it totally mys-
tifies me why we would deny ourselves 
one of the tools that we could use 
against people who are attacking us, 
who have attacked us, who will attack 
us, who will kill us, who kill innocent 
people. Why would we deny ourselves 
one of the tools which are available to 
try these people, to lock them up, or 
execute them and throw away the key? 
Why we would, by law, say this par-
ticular group of people can’t be tried in 
a Federal court, that they can only be 
tried in a military commission, when 
we have tried so many terrorists in 
court, convicted them and executed 
them, is something I do not under-
stand. 

I believe we ought to not only throw 
the book at these people, but I think 
we ought to throw both books at these 
people. Why limit ourselves to one 
book—the book that sets the proce-
dures for military commissions? Why 
do we deny ourselves the opportunity, 
if it is more effective—for whatever 
reasons the Justice Department deter-
mines it is more effective—to pros-
ecute in a Federal court? Why would 
we deny them that? 

In fact, under this amendment, they 
could not even continue the prosecu-
tion they had begun. The language of 
the amendment says either ‘‘to com-
mence or continue the prosecution in 
an Article III court.’’ So the question 
isn’t whether these are the most dan-
gerous people around—they are. 

I also went down to Guantanamo. I 
went with Senator GRAHAM, and we 
watched the proceeding against Khalid 
Shaikh Mohammed. I want us to use 
all of the tools. I want them all to be 
available. I want the Justice Depart-
ment to be able to determine which is 
more effective, and not for us to decide 
in a political setting, in a legislative 
setting, that they cannot use one of the 
tools which has been proven to be effec-
tive against dozens of terrorists. 

What about the law of war? What 
about war crimes? The argument is 
these are war crimes. As far as I am 
concerned, they are crimes; they are 
war crimes—both. War crimes can be 
prosecuted in an article III court. Let 
me repeat that because the argument 
is these are war crimes. War crimes can 
be prosecuted in an article III court 
under our laws that we adopted about 
10 or 15 years ago. So Khalid Shaikh 
Mohammed needs to be given justice. 
He needs to be dealt with as strongly 
as we possibly can and as effectively as 
we possibly can. I believe he was the 
mastermind of 9/11. I don’t think there 

is a Member of this body that would 
not want to see him dealt with as 
strongly as can possibly be done. But I 
don’t know why we would tell the Jus-
tice Department that they only can 
consider one of the two tools that they 
could use against him; that they only 
can consider the military commissions 
but they can’t consider article III 
courts. 

I have been deeply involved in rewrit-
ing the military commissions law. 
That law, when we first wrote it, was 
defective, and I argued against it be-
cause it was defective. This body 
adopted it. That is the way things 
work. The majority decided to go with 
it. It was not usable. So we took a 
major step in the last few months to 
revise the military commissions law. I 
helped to lead that effort, and I know 
how important it is. But it was never 
our intent to make that the exclusive 
remedy for people who would attack us 
or attack this country. We want that 
remedy to be available if that is the 
most effective remedy. But there is 
nothing in that law that we wrote, or 
intended, that said this would displace 
article III courts if the Justice Depart-
ment decided the most effective place 
to try an alleged terrorist was an arti-
cle III court. 

Are we actually, on the floor of the 
Senate, going to decide which terror-
ists should be tried in article III courts 
and which ones should be tried in mili-
tary commission courts? Why would we 
tie the hands of the Justice Depart-
ment in that way? 

I know Senator GRAHAM feels very 
strongly these should be tried in front 
of military commissions, and if he were 
the Justice Department, or if he were 
the Attorney General, he may make 
that decision, assuming he knows all 
the facts that go into the decision. He 
may make that decision, and he could 
strongly recommend it to the Justice 
Department. But why would we decide 
to displace the discretion of the Justice 
Department is a mystery to me. I find 
it unacceptable. 

More importantly, the Attorney Gen-
eral and the Secretary of Defense find 
it unacceptable. They have urged us 
not to do this. They have written our 
leaders—Senator REID and Senator 
MCCONNELL—opposing the Graham 
amendment. 

They say in their letter that there is 
a joint prosecution protocol, and the 
departments are ‘‘currently engaged in 
a careful case-by-case evaluation of the 
cases of Guantanamo detainees who 
have been referred for possible prosecu-
tion, to determine whether they should 
be prosecuted in an Article III court or 
by military commission. We are con-
fident that the forum selection deci-
sions that are made pursuant to this 
process will best serve our national se-
curity interests.’’ 

That is the Attorney General of the 
United States and the Secretary of De-
fense. Can we truly say in the Senate 
that we are going to displace that proc-
ess which will determine what is the 
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most effective way to prosecute these 
people? Can we and should we do that? 
I hope not. 

They end their letter of October 30 by 
saying the following: 

The exercise of prosecutorial discretion 
has always been and should remain an Exec-
utive Branch function. We must be in a posi-
tion to use every lawful instrument of na-
tional power—including both courts and 
military commissions—to ensure that terror-
ists are brought to justice and can no longer 
threaten American lives. 

If we adopt the Graham amendment, 
we are saying no; we are only going to 
use one instrument of national power. 
We are not going to consider both in-
struments of national power, and that 
is truly not only limiting our options 
but tying one of our hands behind our 
back in the essential prosecution of 
these people. 

Madam President, Zacarias 
Moussaoui, the so-called 20th hijacker, 
was convicted in Federal court in May 
of 2006 for conspiring to hijack aircraft 
and crash them into the World Trade 
Center. He was quoted by Senator 
GRAHAM as saying that ‘‘we are at war 
with you people.’’ I don’t have the 
slightest doubt that he means it and if 
he were ever released he would go back 
to war. 

But I also have no doubt about some-
thing else. He was saying this in a Fed-
eral court, after being convicted in a 
Federal court of the terrorist acts that 
he perpetrated. He is now in a 
supermax facility in Florence, CO. He 
is serving life imprisonment without 
parole. If the Graham amendment had 
been in place at the time that 
Moussaoui was being prosecuted—in-
deed, if the Graham amendment had 
come in the middle of that prosecu-
tion—the prosecution would have had 
to have been suspended. 

This amendment, if it is adopted, is 
going to make it more difficult to 
bring some of the 9/11 terrorists to jus-
tice. Let me share some of the reasons 
this possibility exists. 

A court could decide that one of the 
9/11 detainees does not meet the test, 
under the military commissions law, of 
being an ‘‘unprivileged enemy bellig-
erent.’’ In particular, a court could de-
cide that one of the 9/11 alleged terror-
ists did not participate in a ‘‘hostility’’ 
and therefore was not subject—a bellig-
erent subject to the laws of war. So we 
are saying to the Justice Department: 
If you see the possibility that someone 
could be let out or somebody could be 
found not guilty based on that kind of 
a technicality, we are not going to let 
you go and try that person in a Federal 
court. You must try that person where 
that person could escape justice based 
on a technicality. 

Why would we want to do that? How 
can we possibly sit here and reach a 
judgment on all of the possible factual 
situations which might allow one of 
these people to escape justice? We can-
not do that. That is what prosecutors 
are for. That is what a Justice Depart-
ment is for. We should be giving them 

tools, not denying them tools. We 
should be handing them every possible 
tool we can give them to prosecute 
these people instead of saying you 
can’t use this tool or you can’t use that 
tool. 

A court could decide that the crimes 
committed by one of the 9/11 detainees 
is not justiciable under the Military 
Commissions Act. So therefore we are 
going to say you have to prosecute him 
there anyway? A court could decide 
that an offense under the Military 
Commissions Act cannot be retro-
actively applied to an offense that took 
place before the enactment of the act. 
In our language, they can be tried even 
though it is a retroactive application. 
What happens if that occurs and then a 
court comes along, a court of appeals 
following a military commission, and 
says: No, you can’t do that. Why would 
we not want the Justice Department to 
be able to weigh all of these possible 
escape loopholes that a defendant could 
use and decide that they have a better 
chance of convicting somebody and 
making that conviction stick if they 
proceed in an article III court? 

Maybe the procedural rights which 
we have written into our Military Com-
missions Act, which is now law—maybe 
a court will determine they are not 
adequate. Maybe they will throw out 
the entire process despite our best ef-
forts to correct what we had previously 
done. We should not presume the out-
come of the judicial process and throw 
away legal tools that may be needed to 
bring the 9/11 terrorists to justice. We 
should not be tying the hands of our 
prosecutors against these people. 

Prosecutorial discretion is one of the 
cornerstones of the American judicial 
system. It is wrong for us to be lim-
iting that discretion by directing cases 
to a particular forum. It denies our 
prosecutors the ability to choose the 
forum that is best suited to a success-
ful outcome in the case. The mecha-
nism of cutting off funds for a prosecu-
tion, which is what this amendment 
does because Congress believes that a 
prosecution should take place in one 
forum or another, would set a terrible 
precedent. We should not be inter-
vening in that kind of decision through 
the appropriations act. 

The determination of the proper 
forum for the trial of 9/11 terrorists 
should be made by the professional 
prosecutors based on the circumstances 
of the case and their judgment as to 
where is the best chance to gain a suc-
cessful prosecution. We should not de-
cide where these cases are going to be 
tried. I don’t believe we should pre-
sume they will be tried in one place or 
another. 

There is a process underway, includ-
ing both the Defense Department and 
the Justice Department, to make a de-
termination as to which will be the 
most effective place to try these ter-
rorists. So that is the appropriate proc-
ess, and we ought to let it continue 
without this kind of intervention by 
the Senate. 

Before I yield the floor and suggest 
the absence of a quorum, I ask unani-
mous consent to have printed in the 
RECORD the letter from the Attorney 
General and the Secretary of Defense 
to Senators REID and MCCONNELL. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

OCTOBER 30, 2009. 
Hon. HARRY REID, 
Majority Leader, U.S. Senate, Washington, DC. 
Hon. MITCH MCCONNELL, 
Minority Leader, U.S. Senate, Washington, DC. 

DEAR SENATORS REID AND MCCONNELL: We 
write to oppose the amendment proposed by 
Senator Graham (on behalf of himself and 
Senators McCain and Lieberman) to H.R. 
2847, the Commerce, Justice, Science, and 
Related Agencies Appropriations Act of 2010. 
This amendment would prohibit the use of 
Department of Justice funds ‘‘to commence 
or continue the prosecution in an Article III 
court of the United States of an individual 
suspected of planning, authorizing, orga-
nizing, committing, or aiding the attacks on 
the United States and its citizens that oc-
curred on September 11, 2001.’’ 

As you know, both the Department of Jus-
tice (in Article III courts) and the Depart-
ment of Defense (in military commissions, 
reformed under the 2010 National Defense 
Authorization Act) have responsibility for 
prosecuting alleged terrorists. Pursuant to a 
joint prosecution protocol, our departments 
are currently engaged in a careful case-by- 
case evaluation of the cases of Guantánamo 
detainees who have been referred for possible 
prosecution, to determine whether they 
should be prosecuted in an Article III court 
or by military commission. We are confident 
that the forum selection decisions that are 
made pursuant to this process will best serve 
our national security interests. 

We believe that it would be unwise, and 
would set a dangerous precedent, for Con-
gress to restrict the discretion of either de-
partment to fund particular prosecutions. 
The exercise of prosecutorial discretion has 
always been and should remain an Executive 
Branch function. We must be in a position to 
use every lawful instrument of national 
power—including both courts and military 
commissions—to ensure that terrorists are 
brought to justice and can no longer threat-
en American lives. 

For these reasons, we respectfully request 
that you oppose this amendment. 

ROBERT M. GATES, 
Secretary of Defense. 

ERIC H. HOLDER, JR., 
Attorney General. 

Mr. LEVIN. I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. MCCONNELL. Madam President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MCCONNELL. Madam President, 
most Americans recognize that our 
continued success in preventing an-
other terrorist attack on U.S. soil de-
pends on our ability as a Nation to re-
main vigilant and clear-eyed about the 
nature of the threats we face at home 
and abroad. 

Some threats come in the form of 
terror cells in distant countries. Others 
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come from people plotting attacks 
within our own borders. 

And still others can come from a fail-
ure to recognize the distinction be-
tween everyday crimes and war crimes. 

This last category of threat is ex-
tremely serious but sometimes over-
looked—and that is why Senators 
GRAHAM, LIEBERMAN, and MCCAIN have 
offered an amendment to the Com-
merce, Justice and Science appropria-
tions bill that would reassure the 
American people that the Senate has 
not taken its eye off the ball. 

The amendment is simple and 
straightforward. It explicitly prohibits 
any of the terrorists who were involved 
in the September 11, 2001, attacks from 
appearing for trial in a civilian U.S. 
courtroom. Instead, it would require 
the government to use military com-
missions; that is, the courts proper to 
war, for trying these men. 

By requiring the government to use 
military commissions, the supporters 
of this amendment are reaffirming two 
things: First, that these men should 
have a fair trial. 

And second, we are reaffirming what 
American history has always showed; 
namely, that war crimes and common 
crimes are to be tried differently—and 
that military courts are the proper 
forum for prosecuting terrorists. 

Some might argue that terrorists 
like Zacarias Moussaoui, one of the 9/11 
conspirators, are not enemy combat-
ants—that they are somehow on the 
same level as a convenience store 
stick-up man. But listen to the words 
of Moussaoui himself. He disagrees. 

Asked if he regretted his part in the 
September 11 attacks, Moussaoui said: 
‘‘I just wish it will happen on the 12th, 
the 13th, the 14th, the 15th, the 16th, 
the 17th, and [on and on].’’ He went on 
to explain how happy he was to learn of 
the deaths of American service men 
and women in the Pentagon on 9/11. 
And then he mocked an officer for 
weeping about the loss of men under 
her command, saying: 

I think it was disgusting for a military 
person to pretend that they should not be 
killed as an act of war. She is military. She 
should expect that people who are at war 
with her will try to kill her. I will never cry 
because an American bombed my camp. 

There is no question Moussaoui him-
self believes he is an enemy combatant 
engaged in a war against us. 

The Senate has also made itself clear 
on this question. Congress created the 
military commissions system 3 years 
ago, on a bipartisan basis, precisely to 
deal with prosecutions of al-Qaida ter-
rorists consistent with U.S. national 
security, with the expectation that 
they would be used for that purpose. 

The Senate reaffirmed this view 2 
years ago when it voted 94–3 against 
transferring detainees from Guanta-
namo stateside, including the 9/11 plan-
ners. 

We reaffirmed it again earlier this 
year when we voted 90–6 against using 
any funds from the war supplemental 
to transfer any of the Guantanamo de-
tainees to the United States. 

And just this summer the Senate re-
affirmed that military commissions 
are the proper forum for bringing 
enemy combatants to justice when we 
approved without objection an amend-
ment to that effect as part of the De-
fense authorization bill. 

Further, our past experiences with 
terror trials in civilian courts have 
clearly been shown to undermine our 
national security. During the trial of 
Ramzi Yousef, the mastermind of the 
first Trade Center bombing, we saw 
how a small bit of testimony about a 
cell phone battery was enough to tip 
off terrorists that one of their key 
communication links had been com-
promised. 

We saw how the public prosecution of 
the Blind Sheikh, Abdel Rahman, inad-
vertently provided a rich source of in-
telligence to Osama bin Laden ahead of 
the 9/11 attacks. And in that case, we 
remember that Rahman’s lawyer was 
convicted of smuggling orders to his 
terrorist disciples. 

We also saw how the trial of Zacarias 
Moussaoui resulted in the leak of sen-
sitive information. 

And we saw how the trials of the East 
African Embassy bombers com-
promised intelligence methods to the 
benefit of Osama bin Laden. 

The administration calls these pros-
ecutions ‘‘successful.’’ But given the 
loss of sensitive information that re-
sulted, former Federal judge and Attor-
ney General Michael Mukasey has 
noted ‘‘there are many words one 
might use to describe how these events 
unfolded; ‘successfully’ is not among 
them.’’ 

Trying terror suspects in civilian 
courts is also a giant headache for 
communities; just look at the experi-
ence of Alexandria, VA, during the 
Moussaoui trial. As I have pointed out 
before, parts of Alexandria became a 
virtual encampment every time 
Moussaoui was moved to the court-
house. Those were the problems we saw 
in Northern Virginia when just one ter-
rorist was tried in civilian court. What 
will happen to Alexandria, New York 
City, or other cities if several terror-
ists are tried there? You can imagine. 

It is because of dangers and difficul-
ties like these that we established 
military commissions in the first 
place. The administration has now re-
written the military commission pro-
cedures precisely to its liking. If we 
can’t expect the very people who mas-
terminded the 9/11 attacks and went to 
war with us to fall within the jurisdic-
tion of these military courts, then who 
can we expect to fall within the juris-
diction of these military courts? 

The American people have made 
themselves clear on this issue. They do 
not want Guantanamo terrorists 
brought to the U.S., and they certainly 
do not want the men who planned the 
9/11 attacks on America to be tried in 
civilian courts—risking national secu-
rity and civic disruption in the process. 

Congress created military commis-
sions for a reason. But if the adminis-

tration fails to use military commis-
sions for self-avowed combatants like 
Khalid Sheikh Mohammed, then it is 
wasting this time-honored and essen-
tial tool in the war on terror. 

I would ask the opponents of the 
Graham amendment the following: 
what material benefit is derived by 
bringing avowed foreign combatants 
like KSM into a civilian court and giv-
ing them all the rights and privileges 
of a U.S. citizen; and why should we 
further delay justice for the families of 
the victims of 9/11? 

The PRESIDING OFFICER. The Sen-
ator from Virginia. 

Mr. WEBB. Madam President, I rise 
with some regret because I am in a 
contradiction with our President and 
with many members of my own caucus. 
I am a cosponsor of the Graham 
amendment. I have no regrets about 
cosponsoring the amendment. I do re-
gret that I am in contradiction with a 
number of my colleagues on this side. 

I believe this is an appropriate 
amendment. I believe it is the best way 
for us to move forward and bring a so-
lution with respect to those who are 
detained in Guantanamo. 

I would start by saying I have con-
sistently argued that the appropriate 
venue for trying perpetrators of inter-
national terrorism who are, in fact, 
enemy combatants is a military tri-
bunal. One of my primary focuses in 
my time in the Senate has been to 
work toward a fairer and more efficient 
criminal justice system in the United 
States. 

As all my colleagues know, we have 
an enormous backlog in many court 
systems right now. Prisons are over-
crowded. We have 2.3 million people in 
prison right now, 7 million people in-
side the criminal justice system. The 
process of trying enemy combatants in 
our already overburdened domestic 
courts, on the one hand, is not nec-
essary and, on the other, would intro-
duce major logjams and work against 
our goals of improving our criminal 
justice system. 

As someone who served in the mili-
tary, has spent 5 years in the Pen-
tagon, and is privileged to serve in this 
body, I would like to say, in my view, 
the Guantanamo Bay detainee situa-
tion is challenging, it is complicated, 
it involves balancing an entire host of 
considerations, including national se-
curity, constitutional due process re-
quirements, international law, proce-
dural and practical considerations, and 
the responsibilities and authority of all 
three branches of government. 

Given the complicated nature of this 
situation, I believe it is very important 
for us to move forward with a careful 
and considered approach. These are 
among the considerations we should be 
looking at: First, the Supreme Court 
has reviewed this issue a number of 
times and, in several cases, has given 
clear guidance on due process require-
ments. 
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Second, taking into consideration 

these Supreme Court’s decisions, Con-
gress enacted new procedures for mili-
tary tribunals. These new pressures, 
which were included in the recently 
passed Defense authorization bill, con-
tain safeguards that protect detainees’ 
due process and habeas rights. 

President Obama, as a Senator, took 
part in the creation of these new proce-
dures. President Obama signed these 
new procedures into law. Additionally, 
the facilities for properly holding and 
trying dangerous detainees who are, in 
fact in many cases, enemy combatants, 
exist at the cost of approximately mil-
lions of dollars in Guantanamo. 

The Guantanamo debate has, in my 
view, improperly focused on place 
versus process over the past couple of 
years. The most important factor has 
been to improve the process as we con-
sider these different cases, not simply 
whether this was Guantanamo or any-
where else. 

Removing our detainees from Guan-
tanamo to the United States is not 
going to solve the problem. The im-
proved processes we have put in place 
is one of the key factors in addressing 
the problem. 

The people we are seeking to pros-
ecute—I think it needs to be said again 
and again—are enemy combatants. 
They were apprehended during a time 
of war, while hostilities are still ongo-
ing. Prosecuting these individuals in 
domestic courts gives rise to a host of 
problematic issues which are basically 
unnecessary because of the availability 
now of properly constituted military 
tribunals. 

The problems with trying alleged de-
tainees in domestic courts include: pro-
cedural, constitutional, and evi-
dentiary rules in place to protect civil-
ian criminal defendants in our country. 
These protections would require the 
production of classified materials. It 
could require military and intelligence 
officers to be called from other duties, 
in some cases from the battlefield, to 
testify. 

This could lead to the exposure of 
sensitive material or, alternatively, to 
acquittal of enemy combatants who are 
guilty of these crimes. In the U.S. legal 
system, when a defendant is acquitted 
he goes free. In this complex scenario, 
it is unclear what will happen in our 
domestic judicial system if one of 
those enemy combatants is actually 
acquitted. 

This mixing of the legal and military 
paradigms, I believe, would confuse our 
criminal justice system without a real 
upside. The burden of trying enemy 
combatants in a domestic court is 
overwhelming. Other people have men-
tioned this. There is an issue, of 
course, of maintaining security for the 
courtroom and for the jail facilities: 
the additional security burdens to the 
U.S. Marshals Service and to local po-
lice services, the security and proce-
dural complexities would tie up our 
court system at a time when we need 
to move criminal cases forward. 

I think it is very important for the 
understanding of this body, that while 
this amendment only applies to six de-
tainees at Guantanamo Bay, it is long 
past time that we work to reach a con-
sensus on how and where all these de-
tainees are going to be tried and/or 
held. The administration has consist-
ently talked about three different cat-
egories of detainees: Those who have 
been found not to be a threat to the 
United States and can be released and 
a number of them have; those who are 
a threat and can be prosecuted, which 
takes up most of our discussion, but, 
importantly, a third group is those who 
we have reason to believe will continue 
to be a threat to the United States, but 
we may not have sufficient admissible 
evidence to bring them to trial. That is 
the category that is the most troubling 
when we start talking about moving 
these detainees from Guantanamo Bay 
to the United States. 

Every Member of this body should be 
concerned with the implications of 
confining such individuals indefinitely 
inside the United States without due 
process. I took the time, after a num-
ber of discussions, including a long dis-
cussion with the President about this, 
to read the Hamdi case, the Supreme 
Court case that deals with indefinite 
detention of detainees. 

There is a conundrum here, if you 
think about the reality of what we are 
doing. If you bring these people into 
the United States and do not try them, 
you are going to put them in a civilian 
prison. There are only two possibilities 
here: either as legally here in the 
United States they have to be given a 
speedy trial or, as enemy combatants, 
we do not have to give them a speedy 
trial until the end of hostilities. How 
do we define the end of hostilities? We 
are simply going to be importing a 
problem, affecting about 50 people at 
Guantanamo, from Guantanamo into 
the United States. 

Again, it is not the place, it is the 
process. Ten years from now, fifteen 
years from now we don’t want to find 
ourselves saying: There is an individual 
in a super-max prison somewhere in Il-
linois who has never been charged with 
a crime. 

Why do we need to bring that into 
our system? Why do we need to bring 
that into our country? We have to com-
mit ourselves to examining that issue 
in detail and figure out a way to move 
forward. I am committed to working 
with the administration. I have said 
this to the President in the past and to 
Members of this body, we need to move 
forward and develop a final trial and 
detention plan. 

But the bottom line is, we are a na-
tion at war. The Supreme Court has 
outlined due process rights for detain-
ees. Guantanamo Bay is the appro-
priate facility for holding the enemy 
belligerents, particularly since we just 
passed these improvements in the Mili-
tary Commissions Act. I hope this body 
will think seriously about the implica-
tions of bringing large numbers of 

Guantanamo Bay detainees into the 
United States. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from South Carolina. 
Mr. DEMINT. I see the Senator from 

Rhode Island. 
Mr. WHITEHOUSE. Madam Presi-

dent, I will be speaking for only 4 or 5 
minutes. I see Senator DEMINT. I ask 
unanimous consent that I follow him. 
But I will be considerably briefer than 
Senator WEBB. 

Mr. DEMINT. I would be happy to let 
the Senator from Rhode Island go first, 
as long as I can follow him. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Rhode Island is 
recognized. 

Mr. WHITEHOUSE. I appreciate the 
Senator’s courtesy. I wish to take a 
different view than our distinguished 
colleague from Virginia. He comes 
from a military background and he 
views this from that lens. I come from 
a prosecutor’s and lawyer’s back-
ground. I see it through a different 
lens. 

I take exception to a number of the 
concerns the distinguished Senator 
from Virginia elucidated. My concern 
is, the balancing of those concerns and 
the determination as to on which side, 
military commissions or traditional 
law enforcement prosecution, the gov-
ernment should come down on is one 
that should not be a legislative deter-
mination. 

We have executive officials who are 
very capable of making this determina-
tion. It is at the soul of prosecutorial 
discretion to decide whom to charge, 
what to charge, and in what forum to 
bring the charge. I think we are in the 
wrong location, trying to inject our-
selves as the legislative branch of gov-
ernment into the executive determina-
tion as to where a case should be 
brought. 

It may very well be that a great 
number of these cases should indeed be 
brought in military commissions. But I 
do not think it is up to us as Members 
of the Senate to force the executive 
branch’s hands. 

A second point is, we have had very 
bad luck with these military commis-
sions so far. Many believe the proce-
dures for those commissions did not af-
ford adequate process to the accused, 
and, as a result, the perceived legit-
imacy of the commissions was under-
mined. That is the finding of the De-
tention Policy Task Force. 

Some of those shortcomings have 
been improved upon recently. But we 
are in a stage, at this point, in which 
article III courts—the Federal Amer-
ican courts—have handled 119 ter-
rorism cases with 289 defendants. Of 
those, 75 cases are still pending in our 
courts, but 195 defendants have been 
convicted. Our conviction rate has been 
91 percent. 

Our Bureau of Prisons currently 
holds 355 terrorists in its facilities, by 
it is own estimation, 216 international 
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terrorists, and 139 domestic terrorists. 
So regular, traditional American law 
enforcement, prosecution by the De-
partment of Justice, is a tried-and-true 
vehicle for prosecuting and punishing 
terrorists. 

By contrast, the Gitmo military tri-
bunals have convicted three detainees. 
After all those years of trouble and ef-
fort, 289 defendants convicted in our 
criminal courts, three in our military 
commissions. 

So I submit there may be very good 
logic for those military commissions, 
but it is not a wise decision and not 
properly our decision to force the hand 
of the executive branch of government 
and close down the side of the war on 
terrorism that has been most effective 
at incarcerating and punishing our ter-
rorist enemies. 

I yield the floor and, again, thank 
the Senator for his courtesy. 

The PRESIDING OFFICER. The Sen-
ator from South Carolina. 

Mr. DEMINT. I thank the Chair. 
Madam President, I wish to associate 

myself with Leader MCCONNELL and 
thank him for his leadership on the 
Guantanamo Bay issue. I know as the 
President looks to close this facility 
which costs the American taxpayers 
$275 million, people around the coun-
try, including in my own State of 
South Carolina, are concerned that we 
will now move some of the world’s 
most dangerous people into a civilian 
area that is not designed for this type 
of security threat. I appreciate the 
leadership of Senator MCCONNELL in 
trying to bring some rational thinking. 

HONDURAS 
I wish to take a break from the dis-

cussion of Guantanamo Bay and the 
appropriations bills to discuss briefly 
the situation in Honduras. Honduras is 
one of America’s best allies in this 
hemisphere. For the last 4 months they 
have been involved in a constitutional 
crisis. I have been very critical of the 
administration’s handling of the Hon-
duras situation. In fact, I have held 
two nominees, one to Latin America 
and one to Brazil, in order to shine a 
spotlight on the situation and get this 
administration and this Congress to 
focus on what I consider very bad pol-
icy toward a very close friend of the 
United States. 

While I have been critical, it is im-
portant, when the administration 
changes its view and puts things on the 
right course, to thank Secretary Clin-
ton, Secretary Tom Shannon for their 
work in Honduras. I also wish to talk a 
little bit about the situation. 

As part of my talk, I want Senator 
REID to know it is my intent to release 
my holds on the nominees so they can 
move forward, now that I believe the 
administration has set a good course 
for our allies in Honduras. 

Let me take a few minutes to go 
through the background of the situa-
tion. Not many people have paid much 
attention to it. Over 4 months ago, I 
believe our administration rushed to 
judgment in declaring the removal of 

President Zelaya from office as a mili-
tary coup. All branches of the Hon-
duran Government agreed that he 
should have been removed. The con-
gress, the electoral tribunal, the attor-
ney general, the supreme court, all in-
stitutions of democracy in Honduras, 
agreed the president had violated the 
constitution and the law and needed to 
be removed from office. For weeks 
leading up to his arrest, President 
Manuel Zelaya defied his nation’s laws 
and attempted to illegally rewrite the 
Honduran constitution so he could re-
main in office past his term. That prob-
ably sounds familiar because that is 
the same course Hugo Chavez has 
taken in Venezuela and Ortega in Nica-
ragua. We know about the Castros, of 
course. It is a pandemic in Latin Amer-
ica that democracies elect leaders who 
change the constitution and become 
dictators. Zelaya was on the same 
course until the democratic institu-
tions in Honduras stopped him short. 

He attempted to force a national vote 
to allow himself to stay in office. He 
went so far as to lead a violent mob to 
try to retrieve ballots printed in Ven-
ezuela that had been confiscated by the 
Honduran authorities so he could not 
have the national referendum he want-
ed. As I mentioned before, every Hon-
duran institution supported his re-
moval because of his open defiance of 
the laws and the constitution. The peo-
ple of Honduras have struggled too 
long to have their hard-won democracy 
stolen from them by a would-be dic-
tator. The Honduran Government had 
little choice but to act in accordance 
with the Honduran constitution and 
their own rule of law. They had to re-
move Zelaya from office to protect 
their democracy. 

Since June, the Law Library of Con-
gress made public a thorough report 
defending the actions undertaken by 
the Honduran institutions in contra-
dicting the claims made by the Obama 
administration. Our own State Depart-
ment said they have secret legal 
memos of their own supporting their 
actions, but they have refused our re-
quest to release them and have kept 
them hidden from the public. Instead of 
siding with the Honduran people, the 
administration decided to put their full 
support behind Mr. Zelaya, who is a 
close ally of Hugo Chavez and who the 
State Department even said had under-
taken provocative actions that led to 
his removal. Despite this admission, 
the Obama administration has waged a 
war directly against the Honduran peo-
ple by denying visas, terminating aid, 
and refusing to acknowledge that free 
and fair elections would solve the prob-
lems in Honduras. 

The Presidential election is on sched-
ule for November 29. It has been sched-
uled that way since 1982, when their 
constitution was put in place. Under 
Honduras’s one-term-limit require-
ment, Zelaya could not have sought re-
election anyway. The current presi-
dent, Roberto Micheletti, whom I just 
got off the phone with, was installed 

after Zelaya’s removal per the con-
stitution. He is not on the ballot ei-
ther. He is not seeking power in Hon-
duras. The Presidential candidates 
were nominated in primaries over a 
year ago, and all of them, including 
Zelaya’s former vice president, expect 
these elections to be free and fair and 
transparent, as has every other Hon-
duran election for almost a generation. 
I have been terribly disappointed with 
the administration’s policies on Hon-
duras and have consistently argued 
that the upcoming November 29 elec-
tions are the only way out of this mess. 
We as a nation have to send a signal 
that we will recognize these elections. 

I personally visited Honduras last 
month and was satisfied as to the legit-
imacy of the interim government of 
Micheletti and as to the legitimacy of 
the long-scheduled Presidential elec-
tions that will be held later this 
month. I am happy to report that after 
many months, Secretary Clinton and 
Assistant Secretary Shannon have led 
the Obama administration back in the 
right direction. I met yesterday with 
Assistant Secretary of State of Latin 
America Tom Shannon and spoke 
today with Secretary Clinton. I can re-
port that we now appear to be on the 
right track. Both Assistant Secretary 
Shannon and Secretary Clinton assured 
me that notwithstanding any previous 
statements by administration officials, 
the United States will recognize the 
November 29 Honduran election, re-
gardless of whether the Honduras Gov-
ernment votes to reinstate Zelaya. 
They have made it clear the adminis-
tration will recognize the elections, re-
gardless of whether the Honduran Con-
gress votes on the Zelaya reinstate-
ment before or after the November 29 
election. 

The independence, transparency, and 
fairness of those elections has never 
been in doubt. Thanks to the reversal 
of the Obama administration, the new 
government sworn into office next Jan-
uary can expect the full support of the 
United States and, I hope, the entire 
international community. 

I applaud the administration. I am 
thankful they have ended their focus 
on whom I consider a would-be dictator 
and are now standing firmly with the 
Honduran people and for a Honduran 
solution to the problem. Today starts a 
major step forward for the cause of 
freedom and democracy for the western 
hemisphere, for the United States, and 
especially for the brave people of Hon-
duras. They are proving that despite 
crushing hardships and impossible 
odds, freedom and democracy can suc-
ceed anywhere people are willing to 
fight for it. The condemnation heaped 
on the free people of Honduras these 
last several months never had to hap-
pen. The Obama administration erred 
in its assessment of the situation in 
Honduras because of a rush to judg-
ment based on bad information. We 
have all learned a lesson about distin-
guishing friends from foes and the 
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paramount importance of constitu-
tional democracy to international sta-
bility. 

For months I have made it clear I 
would continue to object to two State 
Department nominations until the 
United States reversed its flawed Hon-
duras policy. My goal has been to get 
this administration to recognize the 
November 29 elections. Now that this 
has happened, I will keep my part of 
the bargain and release these holds. I 
will notify Senator REID that these 
nominations can move ahead on his 
schedule. It is no secret that I have 
been critical of the administration on 
their handling of these issues. But I 
take this opportunity today to thank 
Secretary Clinton and Assistant Sec-
retary Shannon for reengaging the 
Honduran Government and working 
out a solution that President 
Micheletti and the government in Hon-
duras, as well as the Honduran people, 
feel is fair. 

There are still a number of concerns. 
As I talked to President Micheletti mo-
ments ago, he is concerned that the Or-
ganization of American States con-
tinues to support deposed President 
Zelaya and is organizing, along with 
Zelaya, a lot of mischief related to the 
upcoming elections, encouraging peo-
ple to take to the streets and violence. 
I hope the State Department and the 
Obama administration, along with Con-
gress, will continue to support the 
Honduran people and make sure the Or-
ganization of American States and any 
other country will support the agree-
ment that has been signed by the peo-
ple in Honduras and that we have 
agreed to. 

I am thankful for the opportunity to 
speak on this issue, to bring it to the 
attention of this Congress and the 
American people. I look forward to re-
leasing the holds on these nominations 
and continue to follow the situation 
closely, particularly the November 29 
elections, as Honduras continues as a 
free and democratic nation. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER (Mr. 
WHITEHOUSE). The clerk will call the 
roll. 

The legislative clerk proceeded to 
call the roll. 

Ms. MIKULSKI. I ask unanimous 
consent that the order for the quorum 
call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. MIKULSKI. Mr. President, as the 
chairman of the Commerce, Justice, 
Science Committee, I ask unanimous 
consent that all postcloture time be 
yielded back, except the 10 minutes 
specified for debate as noted in this 
agreement; that the Senate now re-
sume the Coburn amendments Nos. 2631 
and 2667, and that prior to the votes in 
relation to each amendment in the 
order listed, there be 2 minutes of de-
bate, equally divided and controlled in 
the usual form; that upon the use or 
yielding back of time, the Senate pro-

ceed to vote in relation to the amend-
ments; that upon the disposition of the 
Coburn amendments, the Senate re-
sume consideration of the Graham 
amendment No. 2669, and that prior to 
a vote in relation to the amendment, 
there be 4 minutes of debate, equally 
divided and controlled between Sen-
ators GRAHAM and LEAHY or their des-
ignees; that upon the use or yielding 
back of time, the Senate proceed to 
vote in relation to the amendment; 
that upon disposition of the Graham 
amendment, the Senate then resume 
the Ensign amendment No. 2648, as 
modified; that there be 2 minutes of de-
bate, equally divided and controlled in 
the usual form, prior to a vote in rela-
tion to the amendment; that upon dis-
position of the Ensign amendment, the 
Senate resume the Johanns amend-
ment No. 2393; that the amendment be 
agreed to and the motion to reconsider 
be laid upon the table, with no amend-
ments in order to the aforementioned 
amendments; that no further amend-
ments be in order; that the substitute 
amendment, as amended, be agreed to, 
the bill, as amended, be read a third 
time, and the Senate then proceed to 
vote on passage of the bill; that upon 
passage, the Senate insist on its 
amendment, request a conference with 
the House on the disagreeing votes of 
the two Houses, and that the Chair be 
authorized to appoint conferees, with 
the subcommittee plus Senators BYRD 
and COCHRAN appointed as conferees; 
that if a point of order is raised and 
sustained against the substitute 
amendment, then it be in order for a 
new substitute to be offered, minus the 
offending provisions but including any 
amendments previously agreed to; that 
the new substitute be considered and 
agreed to, no further amendments be in 
order, the bill, as amended, be read a 
third time, with the provisions of this 
agreement after adoption of the origi-
nal substitute amendment remaining 
in effect; and that the cloture motion 
on the bill be withdrawn; and that the 
order commence after the remarks of 
Senator CHAMBLISS. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
UNANIMOUS-CONSENT AGREEMENT—EXECUTIVE 

CALENDAR 

Ms. MIKULSKI. Mr. President, as in 
executive session, I ask unanimous 
consent that upon disposition of H.R. 
2847, the Senate proceed to executive 
session and immediately proceed to 
vote on confirmation of the nomina-
tion of Calendar No. 462, and that upon 
confirmation, the motion to reconsider 
be considered made and laid upon the 
table; that no further motions be in 
order, the President be immediately 
notified of the Senate’s action, and the 
Senate then resume legislative session. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The PRESIDING OFFICER. The Sen-

ator from Alabama. 

AMENDMENT NO. 2669 
Mr. SESSIONS. Mr. President, I 

would like to speak, briefly, in support 
of Senator GRAHAM’s amendment deal-
ing with the trial of 9/11 terrorists in 
Federal court. It, in effect, would pro-
hibit the administration from doing 
that by denying funding for any such 
trials. 

This is a very important matter. One 
of the things we learned when 9/11 oc-
curred was that this country had made 
a mistake in treating people who are at 
war with the United States, who at-
tempt to destroy the United States, as 
normal criminals and that they should 
be tried in court. 

We learned the only effective way to 
deal with persons such as that is to 
treat them as prisoners of war or un-
lawful combatants, who are people who 
violate the rules of war—and all these 
individuals do, basically, with the way 
they conduct themselves. So we would 
try them according to military com-
missions. The Constitution makes ref-
erence to military commissions. They 
can be tried fairly in that method with-
out all the rules and procedures we 
cherish so highly in Federal courts for 
the trials of normal crimes that people 
are accused of in this country. 

I spoke about al-Marri just last week, 
who came to the United States on Sep-
tember 10. He had met bin Laden. He 
had been to a training camp in Afghan-
istan. He had a goal, pretty clearly, to 
participate in an attack on the United 
States. He seemed to be a part of that 
entire effort. He came 1 day before 9/11. 
He was tried by a Federal judge who 
apparently gave a conviction but sen-
tenced him to, in effect, 7 years. He had 
training in bomb making and that kind 
of thing. He had done other acts that 
indicated an intent to kill American 
people, innocent civilians, in a surrep-
titious way, contrary to the laws of 
war. So as a result of that, I think he 
should have been tried by a military 
commission, and he was not. 

As one of the professors said in com-
menting on this case, it raises ques-
tions about the ability of our normal 
Federal court system to try these peo-
ple who may be subject to having the 
courthouse attacked in an attempt to 
free them. Jurors may feel threatened 
because they are willing to kill to pro-
mote their agenda—or their allies are. 
Courthouses have to be armed with 
guards all around and with people on 
top of the courthouse to protect the 
courthouse throughout the trial. 

They can be tried effectively by mili-
tary commissions. So Senator GRAHAM 
is serving the national interest in rais-
ing this issue. It is not a little bitty 
matter. It is correct. He has a good 
idea about it. He has focused it nar-
rowly on the 9/11 issue and on those 
who participated in that attack. I 
think that is at least what we should 
do today. 

We need to have a sincere analysis of 
the determination by this administra-
tion to try more and more cases in 
Federal court when they have been 

VerDate Nov 24 2008 04:42 Nov 06, 2009 Jkt 089060 PO 00000 Frm 00038 Fmt 0624 Sfmt 0634 E:\CR\FM\G05NO6.058 S05NOPT1w
w

oo
ds

2 
on

 D
S

K
B

9S
0Y

B
1P

R
O

D
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATE S11169 November 5, 2009 
captured by the military. In fact, they 
say there is a presumption in their 
commission report to date that they 
would be tried in Federal courts rather 
than military commissions. I think 
that is very dangerous because mili-
tary people do not give them Miranda 
warnings when they are arrested. They 
do not do the kinds of things that are 
necessary to maintain change of cus-
tody or to admit evidence into trials in 
a way we would normally do. These 
kinds of procedures could cause a trial 
to be extremely difficult. They could 
bring witnesses from the battlefield 
and the like. 

It is not the way, I am aware, any 
country tries people who are at war 
with them—any country. All countries 
provide for military commissions 
against unlawful combatants. 

I see my friend, Senator CHAMBLISS, 
in the Chamber. I know he wants to 
speak on this issue. 

I thank the Chair and yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Georgia. 
Mr. CHAMBLISS. Mr. President, I 

rise in strong support of the Graham 
amendment, and I wish to echo the sen-
timents expressed by my friend from 
Alabama, who, like me, has had exten-
sive experience in trying cases for 
many years. 

In this country, over our 225-plus 
years, we have been involved in many 
different military conflicts. In each of 
those conflicts, dating back to the 
early years, there have always been 
prisoners captured, and we have always 
had a procedure whereby we incarcer-
ated and ultimately tried those indi-
viduals who were captured on the bat-
tlefield. 

The process of how we operate from 
an article III criminal standpoint rel-
ative to criminals in America who 
commit offenses against the United 
States of America is one thing. The 
process we have always used to deal 
with those individuals whom we cap-
ture on the battlefield has been en-
tirely different and all for the right 
reasons. 

I know there are those who have got-
ten up here over the past several weeks 
and months as we have talked about 
this issue from time to time, and I 
have had any number of amendments 
on this issue and have spoken on the 
floor numerous times about it. It is im-
portant for the protection and security 
of the American people to keep all 
these individuals whom we capture on 
the battlefield, who are incarcerated at 
Guantanamo, outside America. We 
have the mechanics set up to try them. 
We have a very safe place for them to 
be incarcerated. That is, frankly, 
where they ought to stay until some 
method can be worked out to deal with 
them, to have them housed somewhere 
outside the United States. 

Unfortunately, the President has 
made a commitment to close Guanta-
namo by January 22, without ever hav-
ing a plan in place as to how he was 
going to deal with them. What we are 

talking about doing is making sure, be-
cause folks on the other side of the 
aisle have already said: We want to 
bring the prisoners from Guantanamo 
to American soil, we try them there. 
Ultimately, I guess they are saying: We 
want to house them in American pris-
ons. I think that is wrong. 

This amendment, though, is even 
narrower than that. That is why it is 
so important. This amendment says: 
We are going to take the meanest of 
these individuals, who get up every day 
thinking of ways to kill and harm 
Americans, and make sure they never 
come to American soil for trial and are 
never subjected to the process that is 
developed in article III courts for aver-
age, ordinary criminals who are tried 
every single day in America. 

Khalid Shaikh Mohammed is the ad-
mitted mastermind of September 11. 
He is one of the individuals who today 
is housed at Guantanamo Bay. He is 
one of the individuals who is going to 
be directly affected by this amend-
ment. Does Khalid Shaikh Mohammed 
want justice? No. Khalid Shaikh Mo-
hammed wants a platform. He wants a 
platform on which to exude his arro-
gance and his hatred of America and 
his hatred of Americans, as exhibited 
by the plan he put in place to fly air-
planes into the Pentagon, the World 
Trade Center, and another entity that 
was probably the U.S. Capitol. That 
airplane, ultimately, crashed in Penn-
sylvania. 

There were over 3,000 victims on Sep-
tember 11. It is my understanding fam-
ily members of those victims have 
written letters and made phone calls 
urging the passage of this amendment. 
They are an indication of the strong 
feeling that prevails all across America 
relative to how we deal with these indi-
viduals who, particularly—particu-
larly—intended and did, in fact, carry 
out an attack against America, an 
atrocious attack that took the lives of 
over 3,000 people. 

I commend Senator GRAHAM for even 
thinking of the idea of narrowing this 
amendment to include just those indi-
viduals who participated in the Sep-
tember 11 attack. I would rather broad-
en it to include all those who are 
housed at Guantanamo. I defy anyone 
to stand and say that trying any of 
those individuals who are housed at 
Guantanamo, who were captured on 
the battlefield, in an article III court 
in the United States would be similar 
to some other terrorists we have tried 
in this country. That is wrong. We have 
never tried anybody who was arrested 
on the battlefield in an article III court 
in the United States. 

So Senator GRAHAM’s amendment is 
very appropriate. It ought to be passed. 
It ought to be passed with a large mar-
gin. A vote against this amendment is 
simply a vote to give Khalid Shaikh 
Mohammed that platform he wants to 
have to talk about why he hates Amer-
ica and about everything that is wrong 
with America. That is not what we 
ought to be doing in this body today or 
at any other time. 

I urge a positive and affirmative vote 
on the Graham amendment. 

I yield back, Mr. President. 
AMENDMENT NO. 2631 

Ms. MIKULSKI. Mr. President, what 
is the pending amendment? 

The PRESIDING OFFICER. Coburn 
amendment No. 2631 is the pending 
amendment. 

Ms. MIKULSKI. Mr. President, I vig-
orously and unabashedly oppose the 
Coburn amendment. It eliminates not 
only the dollars from the science pro-
gram at the National Science Founda-
tion, it specifically targets the $9 mil-
lion cut in the area of funding for re-
search by political scientists. 

The very first American woman to 
win the Nobel Prize for economics ever 
has received 28 awards from the Na-
tional Science Foundation, the science 
program offered to political science 
professors. It shows what ground-
breaking work can be done. 

This amendment is an attack on 
science. It is an attack on academia. 
We need full funding to keep America 
innovative, and I urge my colleagues to 
vote no on this amendment. 

Mr. President, I yield back the re-
mainder of our time, and I ask for the 
yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays are ordered. 
The PRESIDING OFFICER. Who 

yields time in favor of the amendment? 
Is there objection to yielding back 

all time? 
Without objection, all time is yielded 

back. 
The question is on agreeing to the 

amendment. 
The yeas and nays have been ordered. 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll. 
Mr. DURBIN. I announce that the 

Senator from West Virginia (Mr. BYRD) 
and the Senator from Louisiana (Ms. 
LANDRIEU) are necessarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The result was announced—yeas 36, 
nays 62, as follows: 

[Rollcall Vote No. 336 Leg.] 

YEAS—36 

Barrasso 
Baucus 
Bayh 
Bennett 
Brownback 
Bunning 
Chambliss 
Coburn 
Corker 
Crapo 
DeMint 
Ensign 

Enzi 
Graham 
Grassley 
Hatch 
Hutchison 
Inhofe 
Isakson 
Kyl 
LeMieux 
Lugar 
McCain 
McCaskill 

McConnell 
Murkowski 
Nelson (NE) 
Risch 
Roberts 
Sessions 
Shelby 
Thune 
Vitter 
Voinovich 
Webb 
Wicker 

NAYS—62 

Akaka 
Alexander 
Begich 
Bennet 
Bingaman 
Bond 
Boxer 
Brown 

Burr 
Burris 
Cantwell 
Cardin 
Carper 
Casey 
Cochran 
Collins 

Conrad 
Cornyn 
Dodd 
Dorgan 
Durbin 
Feingold 
Feinstein 
Franken 
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Gillibrand 
Gregg 
Hagan 
Harkin 
Inouye 
Johanns 
Johnson 
Kaufman 
Kerry 
Kirk 
Klobuchar 
Kohl 
Lautenberg 

Leahy 
Levin 
Lieberman 
Lincoln 
Menendez 
Merkley 
Mikulski 
Murray 
Nelson (FL) 
Pryor 
Reed 
Reid 
Rockefeller 

Sanders 
Schumer 
Shaheen 
Snowe 
Specter 
Stabenow 
Tester 
Udall (CO) 
Udall (NM) 
Warner 
Whitehouse 
Wyden 

NOT VOTING—2 

Byrd Landrieu 

The amendment (No. 2631) was re-
jected. 

Mr. REID. Mr. President, I ask unan-
imous consent that all succeeding 
votes in the tranche of votes—and I 
think there are five—be 10 minutes in 
duration. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, people are 
anxious to finish tonight. If everybody 
will try to stay close and not wander 
around, we can wrap these up. 

I yield at this time to the Senator 
from Texas, KAY BAILEY HUTCHISON. 

MOMENT OF SILENCE 
Mrs. HUTCHISON. Mr. President, I 

ask unanimous consent that this body 
have a moment of silence in memory of 
11 great soldiers at Fort Hood, TX, who 
have been shot down this afternoon at 
the base at a processing center where 
they were being prepared to be de-
ployed to Iraq and Afghanistan. In ad-
dition, the person who was the main 
shooter has also been killed. Over 30 of 
our great personnel are also injured 
and being treated as we speak. 

When I spoke to the general a few 
minutes ago, the base, Fort Hood, was 
still in lockdown to make sure they 
have checked every possibility that 
there would be no more shootings. I 
know all of us love our military and 
appreciate everything they do. For 
them to have to suffer even more trag-
edy like this, as they are on their way 
to protect our freedom, is unthinkable. 

I ask unanimous consent that all of 
us show how deeply we care about 
them right now on the floor of the Sen-
ate. 

The PRESIDING OFFICER. Without 
objection, a moment of silence will 
commence. 

[Moment of Silence.] 
Mrs. HUTCHISON. Mr. President, I 

thank Senators very much. 
AMENDMENT NO. 2667 

The PRESIDING OFFICER. There 
will now be 2 minutes of debate equally 
divided in relation to the Coburn 
amendment No. 2667. Who yields time? 

The Senator from Oklahoma. 
Mr. COBURN. Mr. President, this is a 

straightforward amendment that actu-
ally increases the funding for the IG. 
One of our weaknesses is waste, fraud, 
and abuse. According to GSA, this will 
not affect the renovations whatsoever 
at the Hoover Building. We are simply 
transferring funds. 

I understand a point of order is going 
to be made against this amendment. 
But if my colleagues want control and 

have accurate work done by our IGs, 
we need to fund them appropriately, 
and this amendment is intended to do 
that. 

The PRESIDING OFFICER. The Sen-
ator from Maryland. 

Ms. MIKULSKI. Mr. President, I 
share the concerns of the Senator from 
Oklahoma about oversight at the De-
partment of Commerce. That is why 
the bill already funds the inspector 
general at $25.8 million, the same as 
the President’s request. There is an ad-
ditional $6 million furnished through 
the stimulus. 

This amendment does cut the Hoover 
Building and it would only delay the 
renovations to meet basic health and 
safety standards. I oppose the amend-
ment. The amendment would cause the 
CJS bill to exceed its allocation. 
Therefore, I make a point of order that 
the amendment violates section 302(f) 
of the Congressional Budget Act of 
1974. 

The PRESIDING OFFICER. The Sen-
ator from Oklahoma. 

Mr. COBURN. Mr. President, I move 
to waive the applicable section of the 
Budget Act with respect to my amend-
ment, and I ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The question is on agreeing to the 
motion. 

The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from West Virginia (Mr. BYRD) 
is necessarily absent. 

The PRESIDING OFFICER (Mr. 
BEGICH). Are there any other Senators 
in the Chamber desiring to vote? 

The result was announced—yeas 42, 
nays 57, as follows: 

[Rollcall Vote No. 337 Leg.] 

YEAS—42 

Alexander 
Barrasso 
Baucus 
Bayh 
Bennett 
Brownback 
Bunning 
Burr 
Chambliss 
Coburn 
Cochran 
Collins 
Corker 
Cornyn 

Crapo 
DeMint 
Ensign 
Enzi 
Feingold 
Graham 
Grassley 
Gregg 
Hatch 
Hutchison 
Inhofe 
Isakson 
Johanns 
Kyl 

LeMieux 
Lincoln 
Lugar 
McCain 
McCaskill 
McConnell 
Risch 
Roberts 
Sessions 
Shelby 
Snowe 
Thune 
Vitter 
Wicker 

NAYS—57 

Akaka 
Begich 
Bennet 
Bingaman 
Bond 
Boxer 
Brown 
Burris 
Cantwell 
Cardin 
Carper 
Casey 
Conrad 
Dodd 
Dorgan 
Durbin 
Feinstein 
Franken 
Gillibrand 

Hagan 
Harkin 
Inouye 
Johnson 
Kaufman 
Kerry 
Kirk 
Klobuchar 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Menendez 
Merkley 
Mikulski 
Murkowski 
Murray 

Nelson (NE) 
Nelson (FL) 
Pryor 
Reed 
Reid 
Rockefeller 
Sanders 
Schumer 
Shaheen 
Specter 
Stabenow 
Tester 
Udall (CO) 
Udall (NM) 
Voinovich 
Warner 
Webb 
Whitehouse 
Wyden 

NOT VOTING—1 

Byrd 

The PRESIDING OFFICER. On this 
vote, the yeas are 42, the nays are 57. 
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the 
affirmative, the motion is not agreed 
to. The point of order is sustained, and 
the amendment fails. 

Mrs. BOXER. Mr. President, I move 
to reconsider the vote. 

Mrs. MURRAY. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

AMENDMENT NO. 2669 

The PRESIDING OFFICER. There is 
now 4 minutes equally divided before 
the vote on the Graham amendment, 
No. 2669. 

The Senator from South Carolina. 
Mr. GRAHAM. Colleagues, we are 

about to take a vote. It is a tough vote, 
and I regret we are having to do this, 
but at the end of the day, I have a view 
that this country is at war. I think 
most of you share it. Our civilian court 
system serves us well, but we have had 
a long history of having military com-
mission trials when the Nation is at 
war. The military commission bill 
which this Congress wrote is reformed. 
It is new, it is transparent, and it is 
something I am proud of. 

This amendment says that the six co-
conspirators who planned 9/11—Khalid 
Shaikh Mohammed at the top of the 
list—will not be tried in Federal court 
because the day you do that, you will 
criminalize this war. 

In the first attack on the World 
Trade Center, the Blind Sheik was 
tried in Federal court, and the 
unindicted coconspirators list wound 
up in the hands of al-Qaida. 

Military commissions are designed to 
administer justice in a fair and trans-
parent way, but they know and under-
stand we are at war. Our civilian 
courts are not designed to deal with 
war criminals; the military system is. 

Khalid Shaikh Mohammed, the mas-
termind of 9/11, didn’t rob a liquor 
store; he didn’t commit a crime under 
domestic criminal law; he took this 
Nation to war and he killed 3,000 of our 
citizens. He needs to have justice ren-
dered in the system that recognizes we 
are at war. 

Please support this idea of not crim-
inalizing the war the second time 
around. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. REED. Mr. President, we all rec-
ognize the severity of this issue and 
the passion the Senator from South 
Carolina brings to the issue. But since 
9/11, we have tried 195 terrorists in arti-
cle III courts; we have tried 3 in mili-
tary commissions. I think we have rec-
ognized that our courts are durable 
enough to stand up to the issues of the 
culpability of these individuals and the 
magnitude of their actions. Secretary 
Gates and Attorney General Holder 
have asked for the option to use article 
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III courts or military commissions. We 
are preserving that if we reject the 
Graham amendment. 

Let me say something else. Our en-
emies see themselves as jihadists—holy 
warriors. They don’t object to being 
tried in military commissions because 
they see themselves as combatant war-
riors. They are criminals. They com-
mitted murder. The sooner we can con-
vince the world that these aren’t holy 
warriors, that they are criminals, the 
sooner we will take an advantage in 
this battle of ideas between those peo-
ple and the system of laws and justice 
that we represent and try to protect 
and defend. 

So I recognize the sincerity and the 
passion of the Senator, but I would 
urge a vote against this amendment, 
and I move to table the amendment. 

The PRESIDING OFFICER. The Sen-
ator from South Carolina. 

Mr. GRAHAM. To my dear friend, 
this is the biggest issue of the day: Are 
they criminals? Are they warriors? 
Does it matter? These people are not 
criminals, they are warriors, and they 
need to be dealt with in a legal system 
that recognizes that. 

And to the 214 9/11 families who sup-
port my amendment, I understand that 
the people who killed your family 
members are at war with us. I hope the 
Senate will understand that so we 
don’t have another. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

The Senator from Rhode Island. 
Mr. REED. Mr. President, do I have 

time remaining? 
The PRESIDING OFFICER. Twenty- 

five seconds. 
Mr. REED. Mr. President, this 

present statute that is on the books 
gives the Secretary of Defense the op-
portunity to recommend and the Attor-
ney General the opportunity to pros-
ecute in either an article III court or a 
military tribunal. I think that choice 
should be maintained. 

I would urge that we defeat this 
amendment. 

I move to table the amendment. 
The PRESIDING OFFICER. The Sen-

ator’s time has expired. 
Mr. REID. I ask for the yeas and 

nays. 
The PRESIDING OFFICER. Is there a 

sufficient second? 
There is a sufficient second. 
The question is on agreeing to the 

motion. 
The clerk will call the roll. 
The assistant legislative clerk called 

the roll. 
Mr. DURBIN. I announce that the 

Senator from West Virginia (Mr. BYRD) 
is necessarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The result was announced—yeas 54, 
nays 45, as follows: 

[Rollcall Vote No. 338 Leg.] 
YEAS—54 

Akaka 
Baucus 
Bayh 
Begich 
Bennet 
Bingaman 
Boxer 
Brown 
Burris 
Cardin 
Carper 
Casey 
Conrad 
Dodd 
Dorgan 
Durbin 
Feingold 
Feinstein 

Franken 
Gillibrand 
Hagan 
Harkin 
Inouye 
Johnson 
Kaufman 
Kerry 
Kirk 
Klobuchar 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 
McCaskill 
Menendez 
Merkley 

Mikulski 
Murray 
Nelson (NE) 
Nelson (FL) 
Reed 
Reid 
Rockefeller 
Sanders 
Schumer 
Shaheen 
Specter 
Stabenow 
Tester 
Udall (CO) 
Udall (NM) 
Warner 
Whitehouse 
Wyden 

NAYS—45 

Alexander 
Barrasso 
Bennett 
Bond 
Brownback 
Bunning 
Burr 
Cantwell 
Chambliss 
Coburn 
Cochran 
Collins 
Corker 
Cornyn 
Crapo 

DeMint 
Ensign 
Enzi 
Graham 
Grassley 
Gregg 
Hatch 
Hutchison 
Inhofe 
Isakson 
Johanns 
Kyl 
LeMieux 
Lieberman 
Lincoln 

Lugar 
McCain 
McConnell 
Murkowski 
Pryor 
Risch 
Roberts 
Sessions 
Shelby 
Snowe 
Thune 
Vitter 
Voinovich 
Webb 
Wicker 

NOT VOTING—1 

Byrd 

The motion was agreed to. 
Mrs. MURRAY. Mr. President, I 

move to reconsider the vote. 
Mr. LEVIN. I move to lay that mo-

tion on the table. 
The motion to lay on the table was 

agreed to. 
AMENDMENT NO. 2648, AS MODIFIED 

The PRESIDING OFFICER. There is 
now 2 minutes equally divided with re-
spect to the Ensign amendment, No. 
2648. The Senator from Nevada is rec-
ognized. 

Mr. ENSIGN. Mr. President, my 
amendment is very simple. It would 
add $172 million to the State Criminal 
Alien Assistance Program. This pro-
gram provides payment to States that 
incur correctional officer salary costs 
for incarcerating undocumented crimi-
nal aliens for at least one felony or two 
misdemeanor convictions. This amend-
ment is offset by simply an across-the- 
board decrease in spending, so it is 
budget neutral. 

I believe this is an important amend-
ment. It is especially important if you 
are in one of the Southwestern States 
or border States. Local law enforce-
ment in those states incur a lot of ex-
penses; those associated with illegal 
immigrants, especially those who are 
criminals. I urge my colleagues to sup-
port this amendment and match what 
the House of Representatives did when 
they passed this amendment by a vote 
of 405 to 1. Let’s go along with the 
House of Representatives and make 
sure our local law enforcement has the 
resources they need to fight those who 
are here illegally and committing seri-
ous crimes. 

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized. 

Mr. SHELBY. Mr. President, I rise in 
opposition to the Ensign amendment. 

The State Criminal Alien Assistance 
Program, a program that was not re-
quested by this nor the previous ad-
ministration, is currently overfunded 
in this bill at $228 million. With the 
Ensign amendment, we are being asked 
to add $172 million to a program that 
barely touches most of our States. 
Since 2004, five States have received 71 
percent of the $2.1 billion in funding for 
this program. 

Let me say that again, 71 percent, or 
$1.5 billion of the amount for this pro-
gram since 2004, has gone to five 
States. This can hardly be called a na-
tional program. 

In 2008, during the CJS Senate floor 
debate a year ago, this amendment was 
tabled and rejected by a vote of 68 to 
25. I strongly oppose this amendment 
and urge my colleagues to vote against 
this amendment. 

The PRESIDING OFFICER. The Sen-
ator from Maryland is recognized. 

Ms. MIKULSKI. Mr. President, I sup-
port every comment made by my rank-
ing member. I believe this amendment 
will cause the CJS bill to exceed its al-
location, therefore I make a point of 
order the amendment violates section 
302(f) of the Congressional Budget Act 
of 1974. 

The PRESIDING OFFICER. The Sen-
ator from Nevada is recognized. 

Mr. ENSIGN. To clear up a couple of 
facts, first of all, not every State has 
the same problem with illegal immi-
grants that other States do. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. ENSIGN. I move to waive the ap-
plicable sections of the Budget Act 
with respect to my amendment and ask 
for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There is a sufficient 
second. 

The question is on agreeing to the 
motion. The clerk will call the roll. 

The legislative clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from West Virginia (Mr. BYRD) 
is necessarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The yeas and nays resulted—yeas 32, 
nays 67, as follows: 

[Rollcall Vote No. 339 Leg.] 

YEAS—32 

Barrasso 
Baucus 
Bingaman 
Boxer 
Brownback 
Burr 
Chambliss 
Coburn 
Cornyn 
Crapo 
DeMint 

Ensign 
Enzi 
Feinstein 
Graham 
Grassley 
Hagan 
Hatch 
Hutchison 
Isakson 
Johanns 
Kyl 

LeMieux 
McCain 
McConnell 
Nelson (NE) 
Reid 
Risch 
Roberts 
Tester 
Thune 
Wicker 

NAYS—67 

Akaka 
Alexander 
Bayh 
Begich 
Bennet 
Bennett 
Bond 
Brown 

Bunning 
Burris 
Cantwell 
Cardin 
Carper 
Casey 
Cochran 
Collins 

Conrad 
Corker 
Dodd 
Dorgan 
Durbin 
Feingold 
Franken 
Gillibrand 
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Gregg 
Harkin 
Inhofe 
Inouye 
Johnson 
Kaufman 
Kerry 
Kirk 
Klobuchar 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 

Lincoln 
Lugar 
McCaskill 
Menendez 
Merkley 
Mikulski 
Murkowski 
Murray 
Nelson (FL) 
Pryor 
Reed 
Rockefeller 
Sanders 
Schumer 
Sessions 

Shaheen 
Shelby 
Snowe 
Specter 
Stabenow 
Udall (CO) 
Udall (NM) 
Vitter 
Voinovich 
Warner 
Webb 
Whitehouse 
Wyden 

NOT VOTING—1 

Byrd 

The PRESIDING OFFICER. On this 
vote, the yeas are 32, the nays are 67. 
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the 
affirmative, the motion is not agreed 
to, the point of order is sustained, and 
the amendment falls. 

AMENDMENT NO. 2393 
The question is on agreeing to 

amendment No. 2393. 
The amendment (No. 2393) was agreed 

to. 
The PRESIDING OFFICER. The Sen-

ator from Maryland is recognized. 
Ms. MIKULSKI. Mr. President, I ask 

unanimous consent that it be in order 
to make a point of order against the re-
maining amendments. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. MIKULSKI. I make a point of 
order en bloc that amendments Nos. 
2644, 2627, 2646, 2625, 2642, and 2632 are 
either not germane postcloture or vio-
late rule XVI. 

The PRESIDING OFFICER. The 
points of order are well taken. The 
amendments fall. 

AMENDMENT NO. 2647, AS MODIFIED 
Ms. MIKULSKI. Mr. President, not 

withstanding the order regarding the 
passage of H.R. 2847, I now ask unani-
mous consent that amendment No. 
2647, as modified, be agreed to and the 
motion to reconsider be laid upon the 
table. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment (No. 2647), as modi-
fied, was agreed to. 
EFFECTS OF RESEARCH AND DEVELOPMENT AND 

ENERGY ON THE GDP 
Mr. BINGAMAN. Speaking through 

the Chair to the manager of the Com-
merce-Justice-Science bill, I would like 
to ask if she is aware that the Presi-
dent’s fiscal year 2010 budget for the 
Bureau of Economic Analysis con-
tained two important initiatives to 
measure the impact that research and 
development as well as energy has on 
the gross domestic product? 

Ms. MIKULSKI. Yes, I am aware of 
these two important initiatives I know 
from the COMPETES Act, which I was 
integrally involved in with the Sen-
ator, that one of the more important 
policy questions is what effect research 
and development has on gross domestic 
product. There are many estimates 
that it is substantial and it is an im-
portant question for Congress to con-
sider. 

Mr. BINGAMAN. As chairman of the 
Energy and Natural Resources Com-
mittee, I would also like to point out 
another initiative by the Bureau in the 
fiscal year 2010 budget on the effect of 
energy consumption on the gross do-
mestic product. I believe that such 
macroeconomic information will be 
critical as we develop a comprehensive 
energy policy that is currently before 
the Congress. 

Ms. MIKULSKI. Yes, I am aware of 
the initiative and it is important we 
understand how the recent prices in-
creases for the energy we use affects 
the overall gross domestic product. 

Mr. BINGAMAN. I would like to ask 
the manager if during conference with 
the House consideration can be given 
to help start these two initiatives so 
that we in Congress can begin to under-
stand how these two important param-
eters affect our gross domestic product. 

Ms. MIKULSKI. I thank Senator 
BINGAMAN. I will work with the House 
and Senate conferees to give these two 
important initiatives the consideration 
they deserve. 

f 

COPS HIRING PROGRAM FUNDING 

Mr. BENNET. Mr. President, I con-
gratulate the senior Senators from 
Maryland and Alabama for their excel-
lent work putting together a Com-
merce, Justice, Science—CJS—appro-
priations bill that invests in critical 
national priorities. At this moment, I 
would like to invite Chairwoman MI-
KULSKI to enter into a colloquy about 
how important that the Community- 
Oriented Policing Services, COPS, Hir-
ing Program is for our local law en-
forcement personnel. Given the budget 
shortfalls faced by states and local gov-
ernments, federal resources through 
the COPS program are absolutely es-
sential to ensure that work we are 
doing locally to prevent domestic vio-
lence and drug trafficking, for exam-
ple, do not go neglected during this re-
cession. I know Senator MIKULSKI has 
championed the COPS program, and. I 
would love to hear more of her 
thoughts. 

Ms. MIKULSKI. Certainly, I thank 
the Senator for his kind words. As the 
Senator noted, I am a strong supporter 
of the COPS Hiring Program. This year 
in particular, we faced difficult funding 
decisions and had to juggle a number of 
priorities because we were trying to 
make up for years of underinvestment 
in Justice Department programs. That 
is why our fiscal year 2010 CJS spend-
ing bill provides $100 million for the 
COPS Hiring Program to put an addi-
tional 500 cops on the beat, patrolling 
our streets and protecting our families. 
As we move forward to conference with 
the House, I expect to hear from Demo-
cratic members about the need to in-
crease those funds. I intend to do my 
part in conference to see that this pro-
gram remains a high priority in the 
conference report. 

Mr. BENNET. I agree with the Sen-
ator that we need to ensure that our 

law enforcement ranks remain stable. 
In February, this body took significant 
steps to ensure that our law enforce-
ment maintained its ranks through in-
vestments made in the American Re-
covery and Reinvestment Act. The 
stimulus provided $1 billion for the 
COPS Hiring Recovery Program, 
CHRP, which was intended to help 
communities hire and rehire police of-
ficers during the recession. Nearly 7,300 
CHRP applications requesting over 
39,000 officers and $8.3 billion in funds 
were submitted to the COPS Office. Be-
cause of limited funds available, COPS 
was able to fund only 1,046—14 percent 
of the 7,272 CHRP requests received 
during the 2009 solicitation. 

Some local law enforcement in my 
state are in need of assistance, though, 
and have not been able to get it. In 
July, the Montrose Police Department 
tragically lost Sgt. David Kinterknecht 
in a shooting. His sacrifice in the line 
of fire is a testament to the commit-
ment of law enforcement in Colorado. 
Unfortunately, Montrose and some 
other departments in my state were re-
jected when they applied for the COPS 
Hiring Recovery Program. After the 
loss of Sergeant Kinterknecht, they 
were not only unable to add to their 
force, but also could not refill their 
ranks after this tragic death. The 
Montrose Police Department remains 
an officer short. 

The story of the Montrose Police De-
partment is just one of the many chal-
lenges faced by law enforcement as 
they try to protect our communities. 
Denver had to forego pay increases for 
2010 and 2011 due to shortfalls in the 
city budget, for example. The city 
faced layoffs and our law enforcement 
made hard concessions in order to pro-
tect crucial jobs. Now in addition to 
making sacrifices in the line of duty, 
law enforcement is making financial 
sacrifices as our communities struggle 
to stay above water. 

An increase in funding for the COPS 
Hiring Program would go a long way 
toward helping communities brace 
with the challenges of the current eco-
nomic crisis. 

Ms. MIKULSKI. I agree that we need 
to do all we can to help our police offi-
cers to ensure they are not walking a 
thin blue line. Our cops need a full 
team to combat violence, protect fami-
lies, and fight the crime that’s destroy-
ing neighborhoods. The funding pro-
vided in the stimulus went a long way 
toward helping put cops back on the 
beat. It is clear that the demand and 
needs of local communities are high. 
The Senators tireless advocacy for his 
State’s law enforcement is much appre-
ciated. The Senator has made his point 
loud and clear, and I know we will con-
tinue to hear from him on the impor-
tance of the COPS Hiring Program as 
we move into conference. 

Mr. BENNET. I thank the Senator. 
Mr. CARDIN. Mr. President, I rise 

today to express my support for the 
Senate amendment to H.R. 3288 and to 
thank my colleagues on the Commerce, 
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