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Calendar No. 670

1051 CONGRESS
2D SESSION S. 1 720

To amend title 17, United States Code, to reform the copyright law with
respect to satellite retransmissions of broadcast signals, and for other
purposes.

IN THE SENATE OF THE UNITED STATES

Marcm 5, 1998
Mr. Harco (for himself, Mr. Leamny, Mr. Ko, and Mr. JEFFORDS), intro-
duced the following bill; which was read twice and referred to the Com-
mittee on the Judiciary

OCTOBER 1 (legislative day, SEPTEMBER 29), 1998
Reported by Mr. HaTcH, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To amend title 17, United States Code, to reform the copy-
right law with respect to satellite retransmissions of

broadcast signals, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITEE:
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SEC. 6. CONFORMING AMENDMENT.
The table of contents for ehapter 1 of title 17 United

SEC. 7. COPYRIGHT ROYALTY ADJUDICATION BOARD.
follows:
“CHAPTER 8—COPYRIGHT ROYALTY
ADJUDICATION BOARD

“§801. Copyright Royalty Adjudieation Board: estab-
lishment
after referred to in this ehapter as the Bonrd):
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“§ 804. Independence of the Board
right royalties; the acceptance or rejection of royalty
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12 «$807. Factors for determining royalty fees
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16 “H  The rates established by seetton
17 HHBHDB) may be adjusted to refleet—
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«3 808. Institution of preeeedings
stbseetion {e); any owner or user of a eopyrichted work
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2007 and 1 each subseguent tenth ealendar year or
16 are terminated or expire or are not replaced by
“B) H a neeotiated license anthorized by see-
permisston to use a qrantity of mustead works not
rates for the publie performance by means of a eotn-
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antt superseded by a new negotiated heense agree-
or 1007 the Board shall; upon a determination that
& eontroversy exists eoneerntne sueh distribution;

“§ 809. Conduet of proceedings
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Register of Copyrights; the Board; shall adopt regulations
Hray aeeept o rejeet the pesttion of the Copyright Office:
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oRer or user who would be affected by a royalty rate to
Her:
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nttial deeiston under subseetion (o) shall nehade a state-
Board shall isste a final deeiston to the parties to the pro-
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adepted by the Board upon the approval of the Reg-
ister of Copyrichts: and
published i the Federal Recister to which the
Brard hise been deleanted b exelusive visht o
adopt-
richts may to the extent not otherwise provided
ceived wnder this section shall be deposited by the
States and shall be eredited to the approprintions for
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seetioh:
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to ehapter 8 in the table of chapters for fitle 17
United States Codes is amended to read as folows:
“8. Copyright Royalty Adjudieation Board ... 8017,
tion 1205} of title 28 United States Codes is
amended—
£C) by addine at the end the followine new
SEC. 8. TRANSITION PROVISIONS.
riod beotnnine on the date of the ennetment of this Aet
and endine on the effeetive date of this Aet the Resister
of Copyrichts shall adopt regutations to govern proceed-
inos under chapter 8 of title 17 United States Code: as
amended by seetion 7 of this Aet: Sueh reowlations shatt
Adjudiention Boards upon the approval of the Reoister of
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2 Code:

7 a ecopyrieht arbtteation rovalty panel has been con-
11 and shall be governed under chapter 8 of such title;
12 i appheable reotattons: st effeet prior to sueh
13 effective dutes aid proceedines towhieh o eoprrioht
15 the Hibtatht of Cotoress wnder chapter & of Hife
16 17 Hrited States Code; before the effeetive date of
17 this et shetl be stspended and recoteteed thder
18 the sendiients tade by seetton

20 eceedines eontinted under paragraph ) the fone-
23 arbitration reyalty panel under #Hitle 14 United
24 Stetes Codes o 1 effeet before the effective date of
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3 Board: when constitated:

4 3 APPEALS—In any appeal of a deeiston of
6 determination of a copvricht arbtteation rovalts
9 or after the effective date of this Aet; Hf sueh ease
10 woperrnded by the conrts the Bibrarian of Conoress
14 when econstitated; to conduet proceedines i aceord-
15 attee with the direetions of the eourts H the ease 8
16 retrttded by Hie ottt after the etmetient dute of
17 this Aet but before the effeetive date of this Aet; the
19 cottvette  the  eopyrieht arbitration rovalty panel
20 whieh rendered the determination; or direet the
22 stittteds o cotdiet proceedittos Hy neeorditee seith
23 the directions of the eourt:
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SEC. 9. AMENDMENTS TO OTHER PROVISIONS OF TITLE 17,
UNITED STATES CODE.
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provided 1 this titde: Phe Reeister of Copyrichts
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“Copyrisht Rovaly Adiudient Bosrd
“Board™; and
“eottvette & eopyrieht rovalty arbtration
{6} i subparagraph (60—
a eontroversy if all parties to the proeceed-
Hrest—
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=2 it the dabseree of Heetse aereerents teoo-
of & petition in accordance with seetion 808{a); the
ant to chapter 8; eonduet a proceeding to determine
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“4 Publieation of a notice of the inttiation of
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filne of a petition 1 aceordanee with seetion S08(a);

the

prrstant to chapter 8 eonduet a proecedine to de-
termine and publish i the Federal Register a sehed-
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Aejchention Board finds the existenee of a
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SEC. 10. TECHNICAL AMENDMENTS.
loves:
£1010 Adjudieation of cortain disprtes

proerate distrtbitor shall reteansmit the stenal of a
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“B) ptrstant to seeton 614 1 the ease of &
O pursuant to seetion 337 i the ease of a

A retransmission of the sienal of a nen-

“B) retransmission of the stenal of a supersta-
hote vtewthe H the ortethatine station was a super-

) retransmission of the stenal of a broad-
filkated with; a broadeasting network direetly to
Hon reettations: or

D) retransmission by & eable operater or
the stenal of a superstation H sueh stenal was ob-
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taitted from o satelite earrter and the ortemating
statton was a superstation on Janwary 5 19985
Commsston shall commenee o rilemakine proeccedine to
“HA) The term superstation’ means & television
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ine eiven that term i seetion 1) of title 174
SEC. 12. MUST-CARRY FOR SATELLITE CARRIERS RE-
TRANSMITTING TELEVISION BROADCAST SIG-
NALS.
seetoh:

SATELLITE CARRIERS.

providine direet to home serviee of & network statien te

S 1720 RS



© 00 N O 0o B~ W N P

N N DN DN DD DN P PP PPk PR E R
o A W N P O ©W 00 N O 0o b W N B O

61
falfthment of the earriage obligations of a satellite earrier
stohs
earrier shall not aceept or reqguest monetary payment or
eosts assoetated with delivering & good quality sienal to
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Whenever a loeal televiston broadeast station beleves
with this seetion by & satellite earrier may obtain re-
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120 days after the date a complamt s filed; the
earey o station; to eommenee earrtage of the station
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ehade a low-power or translator television broadeast

means the destenated market area 1 whieh & station
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) for a noneommeretnd edueational tele-
chtdes any station that 18 Heensed to a commn-
“destenated market area’ means a destenated market

SPITY AND SPORTS BEACKOUT:
Commisston shall ecommenee & ralemakineg to estab-
steh regulations shall sabjeet to paragraph (2 -
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Aet)y
SECTION 1. SHORT TITLE.
This Act may be cited as the “Copyright Compulsory

License Improvement Act”.
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SEC. 2. LIMITATIONS ON EXCLUSIVE RIGHTS; SECONDARY

TRANSMISSIONS BY SATELLITE CARRIERS
WITHIN LOCAL MARKETS.

(a) IN GENERAL.—Chapter 1 of title 17, United States
Code, s amended by adding after section 121 the following
new section:

“§122. Limitations on exclusive rights; secondary
transmissions by satellite carriers within
local markets

“la) SECONDARY TRANSMISSIONS OF TELEVISION
BROADCAST STATIONS BY SATELLITE CARRIERS.—A sec-
ondary transmission of a primary transmission of a tele-
vision broadcast station into the station’s local market shall
be subject to statutory licensing under this section 1f—

“(1) the secondary transmission is made by a
satellite carrier to the public;

“(2) the secondary transmission 1is permaissible
under the rules, regulations, or authorizations of the
Federal Communications Commassion; and

“(3) the satellite carrier makes a direct or indi-
rect charge for the secondary transmaission to—

“(A) each subscriber receiving the secondary
transmission; or

“(B) a distributor that has contracted with
the satellite carrier for direct or indirect delivery

of the secondary transmaission to the public.
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“(b) REPORTING REQUIREMENTS.—

“(1) INITIAL LISTS.—A satellite carrier that
makes secondary transmissions of a primary trans-
masston made by a network station under subsection
(a) shall, within 90 days after commencing such sec-
ondary transmissions, submit to that station a list
identifying (by name and street address, including
county and zip code) all subscribers to which the sat-
ellite carrier currently makes secondary transmissions
of that primanry transmission.

“(2) SUBSEQUENT LISTS.—After the list is sub-
mitted under paragraph (1), the satellite carrier
shall, on the 15th of each month, submait to the station
a list identifying (by name and street address, includ-
g county and zip code) any subscribers who have
been added or dropped as subscribers since the last
submaission under this subsection.

“(3) USE OF SUBSCRIBER INFORMATION.—Sub-
seriber anformation submaitted by a satellite carrier
under this subsection may be used only for the pur-
poses of monitoring compliance by the satellite carrier
with this section.

“(4) REQUIREMENTS OF STATIONS.—The sub-
mission requirements of this subsection shall apply to

a satellite carrier only if the station to whom the sub-
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missions are to be made places on file with the Reg-

ister of Copyrights a document identifying the name

and address of the person to whom such submissions
are to be made. The Register shall maintain for pub-
lic inspection a file of all such documents.

“(c) No RoyaALTY FEE REQUIRED.—A satellite carrier
whose secondary transmassions are subject to statutory li-
censing under subsection (a) shall have no royalty obliga-
tion for such secondary transmissions.

“(d) NONCOMPLIANCE WirtH REPORTING REQUIRE-
MENTS.—Notwithstanding subsection (a), the willful or re-
peated secondary transmaission to the public by a satellite
carrier of a television broadcast station and embodying a
performance or display of a work is actionable as an act
of infringement under section 501, and 1s fully subject to
the remedies provided under sections 502 through 506 and
509, 1f the satellite carrier has not complied with the report-
g requirements of subsection (b).

“le) WILLFUL ALTERATIONS.—Notwithstanding sub-
section (a), the secondary transmission to the public by a
satellite carrier into the local market of a television broad-
cast station of a primary transmission made by that tele-
vision broadcast station and embodying a performance or
display of a work is actionable as an act of infringement

under section 501, and 1s fully subject to the remedies pro-
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vided by sections 502 through 506 and sections 509 and

510, af the content of the particular program in which the
performance or display is embodied, or any commercial ad-
vertising or station announcement transmaitted by the pri-
mary transmitter during, or immediately before or after,
the transmission of such program, is in any way willfully
altered by the satellite carrier through changes, deletions,
or additions, or is combined with programming from any
other broadcast signal.

“(f) VIOLATION OF TERRITORIAL RESTRICTIONS ON
STATUTORY LICENSE FOR TELEVISION BROADCAST STA-
TIONS.—

“(1) INDIVIDUAL VIOLATIONS.—The willful or re-
peated secondary transmaission to the public by a sat-
ellite carrier of a primary transmaission made by a
television broadcast station and embodying a per-
Jormance or display of a work to a subscriber who
does not reside in that station’s local market, and is
not subject to statutory licensing under section 119,
18 actionable as an act of infringement under section
501 and s fully subject to the remedies provided by
sections 502 through 506 and 509, except that—

“(A) no damages shall be awarded for such

act of infringement if the satellite carrier took
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corrective action by promptly withdrawing serv-
1ce from the ineligible subscriber; and

“(B) any statutory damages shall not exceed
$5 for such subscriber for each month during
whach the violation occurred.
“(2) PATTERN OF VIOLATIONS.—If «a satellite

er engages 1n a willful or repeated pattern or

practice of secondarily transmatting to the public a

prim

ary transmission made by a television broadcast

station and embodying a performance or display of a

work

local

to subscribers who do not reside in that station’s

market, and are not subject to statutory licens-

mg under section 119, then wn addition to the rem-

edres
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under paragraph (1)—

“(A) if the pattern or practice has been car-
ried out on a substantially nationwide basis, the
court shall order a permanent injunction barring
the secondary transmission by the satellite car-
rier of the primary transmaissions of that tele-
vision broadcast station (and if such television
broadcast station is a network station, all other
television broadcast stations affiliated with such
network), and the court may order statutory

damages not exceeding $250,000 for each 6-
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month period during which the pattern or prac-
tice was carried out; and
“(B) if the pattern or practice has been car-
ried out on a local or regional basis with respect
to more than one television broadcast station
(and if such television broadcast station is a net-
work station, all other television broadcast sta-
tions affiliated with such network), the court
shall order a permanent injunction barring the
secondary transmission wn that locality or region
by the satellite carrier of the primary trans-
missions of any television broadcast station, and
the court may order statutory damages not ex-
ceeding $250,000 for each 6-month period during
whach the pattern or practice was carried out.
“(g9) BURDEN OF PROOF.—In any action brought
under subsection (d), (e), or (f), the satellite carrier shall
have the burden of proving that its secondary transmaission
of a primary transmission by a television broadcast station
1s made only to subscribers located within that station’s
local market.
“th) GEOGRAPHIC LIMITATIONS ON SECONDARY
TRANSMISSIONS.—The statutory license created by this sec-

tion shall apply to secondary transmissions to locations in
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the United States, and any commonwealth, territory, or
possession of the United States.

“0) ExcrLusmvity WITH RESPECT TO SECONDARY
TRANSMISSIONS OF BROADCAST STATIONS BY SATELLITE
70 MEMBERS OF THE PUBLIC.—No provision of section 111
or any other law (other than this section and section 119)
shall be construed to contain any authorization, exemption,
or license through which secondary transmissions by sat-
ellite carriers of programming contained m a primary
transmission made by a television broadcast station may
be made without obtaining the consent of the copyright
owner.

“(3) DEFINITIONS.—In this section—

“(1) The term ‘distributor’ means an entity
which contracts to distribute secondary transmaissions
from a satellite carrier and, either as a single channel
or in a package with other programmang, provides the
secondary transmission either dirvectly to individual
subscribers or andirectly through other program dis-
tribution entities.

“(2) The term ‘local market’ for a television
broadcast station has the meaning given that term in

section 337(h)(2) of the Communications Act of 1934.
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“(3) The terms ‘network station’, ‘satellite car-
rier’” and ‘secondary transmission’ have the meaning
gwen such terms under section 119(d).”.

“(4) The term ‘subscriber’ means an entity that
receives a secondary transmission service by means of
a secondary transmaission from a satellite and pays a
fee for the service, directly or indirectly, to the sat-
ellite carrier or to a distributor.

“(5) The term ‘television broadcast station’
means an over-the-air, commercial or noncommercial
television broadcast station licensed by the Federal
Communications Commission under subpart E of
part 73 of title 47, Code of Federal Regulations.”.

(b) TECHNICAL AND CONFORMING AMENDMENTS.—
The table of sections for chapter 1 of title 17, United States
Code, is amended by adding after the item relating to sec-

tion 121 the following:

“122. Limatations on exclusive rights; secondary transmissions by satellite car-
riers within local market.”.

SEC. 3. EXTENSION OF EFFECT OF AMENDMENTS TO SEC-
TION 119 OF TITLE 17, UNITED STATES CODE.

Section 4(a) of the Satellite Home Viewer Act of 1994

(17 U.S.C. 119 note; Public Law 103-369; 108 Stat. 3481)
1s amended by striking “December 31, 1999 and inserting

“December 31, 2003”.
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SEC. 4. TRANSITION.

Section 119(a)(5) of title 17, Unated States Code, is

amended by adding at the end the following:

1
2
3
4 “(E) TRANSITION.—Notwithstanding sub-
5 paragraphs (A) and (B), a satellite carrier shall
6 not be required to terminate service of a network
7 station to a subscriber until February 28,
8 1999.”.

9 SEC. 5. COMPUTATION OF ROYALTY FEES FOR SATELLITE
10 CARRIERS.

11 Section 119(c) of title 17, Unated States Code, 1is

12 amended by adding at the end the following new paragraph:

13 “(4) REDUCTION.—

14 “(A) SUPERSTATION.—The rate of the roy-
15 alty fee payable in each case under subsection
16 (b)(1)(B)(7) as adjusted by a royalty fee estab-
17 lished under paragraph (2) or (3) of this sub-
18 section shall be reduced by 30 percent.

19 “(B) NETWORK.—The rate of the royalty fee
20 payable under subsection (b)(1)(B)(ir) as ad-
21 Justed by a royalty fee established under para-
22 graph (2) or (3) of this subsection shall De re-
23 duced by 45 percent.

24 “(5) PUBLIC BROADCASTING  SERVICE  AS
25 AGENT.—For purposes of section 802, with respect to
26 royalty fees paid by satellite carriers for retransmait-
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7
ting the Public Broadcasting Service satellite feed, the

Public Broadcasting Service shall be the agent for all
public television copyright claimants and all Public

Broadcasting Service member stations.”.

SEC. 6. DEFINITIONS.

Section 119(d) of title 17, United States Code, 1is

amended—

(1) by striking paragraph (10) and inserting the
Jollowing:

“(10)  UNSERVED  HOUSEHOLD.—The  term
‘unserved household’, with respect to a particular tele-
viston network, means a household that cannot re-
cewe, through the use of a conventional outdoor roof-
top receiving antenna, an over-the-air signal of grade
B intensity (as defined by the Federal Communica-
tions Commission) of a primary network station af-
Sfiliated with that network.”; and

(2) by adding at the end the following:

“(12) LOCAL NETWORK STATION.—The term
‘local network station” means a network station that
18 secondarily transmitted to subscribers who reside
withan the local market vn which the network station

1s located.”.
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1 SEC. 7. PUBLIC BROADCASTING SERVICE SATELLITE FEED.
2 (a) SECONDARY TRANSMISSIONS.—Section 119(a)(1)
3 of title 17, Unated States Code, is amended—

4 (1) by striking the paragraph heading and in-
5 serting ‘(1) SUPERSTATIONS AND PBS SATELLITE
6 FEED.—;

7 (2) by inserting “or by the Public Broadcasting
8 Service satellite feed” after “superstation”; and

9 (3) by adding at the end the following: “In the
10 case of the Public Broadcasting Service satellite feed,
11 subsequent to January 1, 2001, or the date on which
12 local retransmissions of broadcast signals are offered
13 to the public, whichever is earlier, the statutory li-
14 cense created by this section shall be conditioned on
15 the Public Broadcasting Service certifying to the
16 Copyright Office on an annual basis that its member-
17 ship supports the secondary transmaission of the Pub-
18 lic Broadcasting Service satellite feed, and providing
19 notice to the satellite carrier of such certification.”.
20 (b) DEFINITION.—Section 119(d) of title 17, United

21 States Code, is amended by adding at the end the following:

22 “(12) PUBLIC BROADCASTING SERVICE SAT-
23 ELLITE FEED.—The term ‘Public Broadcasting Serv-
24 ice satellite feed’ means the national satellite feed dis-
25 tributed by the Public Broadcasting Service consist-
26 mg of educational and informational programming
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1 ntended for private home viewing, to which the Pub-
2 lic Broadcasting Service holds national terrestrial
3 broadcast rights.”.

4 SEC. 8. APPLICATION OF FEDERAL COMMUNICATIONS COM-
5 MISSION REGULATIONS.

6 Section 119(a) of title 17, United States Code, is
7 amended—

8 (1) wn paragraph (1), by inserting ‘“is permais-
9 sible under the rules, requlations, and authorizations
10 of the Federal Communications Commassion,” after
11 “satellite carrier to the public for private home view-
12 mg,”’; and
13 (2) wn paragraph (2), by inserting ‘“is permais-
14 sible under the rules, requlations, and authorizations
15 of the Federal Communications Commassion,” after
16 “satellite carrier to the public for private home view-
17 mg,”.

18 SEC. 9. EFFECTIVE DATE.

19 This Act and the amendments made by this Act shall
20 take effect on January 1, 1999, except section 4 shall take
21 effect on the date of enactment of this Act.
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