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The Delaware of the Law Firm World?

When | first reported that Arizona’s Supreme Court had moved to do away with Rule 5.4 and allow
outside ownership of law firms, a Law Firm Disrupted reader posed a question on LinkedIn:

“So could a law firm open in Arizona (funded by non-lawyers) and then hire attorneys to work in other
states as remote employees?”

It seemed like a question worth pursuing. The Arizona legal market is not insignificant. (Phoenix hosts
over 20 Am Law 200 firms.) Yet, for potential investors looking for scale, the state offers only so many
opportunities. As | discussed last week, the news excites proponents of liberalization because of the
prospect that other jurisdictions will take the Arizona model and run with it.

But that will likely take some time, while state Supreme Court justices, state bar associations and other
stakeholders closely observe Arizona’s experience. So what about investors (from litigation finance,
private equity, or elsewhere) looking to make a national play before this happens?

| reached out to Tyler Maulsby, a legal ethics expert at Frankfurt Kurnit Klein & Selz in New York to try to
get some answers.

Maulsby is an unabashed proponent of the rules change, calling rule 5.4 the “thorn in the side” of many
efforts to innovate in the practice of law.

“A good starting point for looking at what Arizona did is they challenged two fundamental premises that
so many different jurisdictions were clinging to for some time,” he said.

“First, is there an actual threat to the public if we have non-lawyer ownership of law firms? The
committee report in Arizona said, ‘No, not really.” We don’t have a huge amount of complaints about
these non-lawyer-owned firms elsewhere,” Maulsby continued. “Second, that lawyers are always in the
best position to run these firms and to provide these services. Again, | think the answer is, ‘Not
necessarily.””

Firms in the state who seek Alternative Business Licenses will now find it easier to bring aboard sharp
business minds to run the show. While non-lawyer CEOs aren’t unheard of in the industry, the ability to
offer payments in equity makes it possible to recruit top talent without weighing down a firm’s
compensation structure.

This opens the door to new firms, and existing ones, with bold ideas.

“The question that’s going to come up is, “Is Arizona going to become what Delaware is to corporations
for law firms?’” said Maulsby, before he offered a familiar response: “Not necessarily.”

He identified several hurdles to building a non-lawyer owned, Arizona-based legal business that would
deploy attorneys throughout the country. First there’s the question of actually securing an ABS license.
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“You actually have to show that the entity you're going to create is going to promote access to legal
services, which | would read to mean access to legal services in Arizona,” Maulsby said.

Then there’s the question of whether other states will let these lawyers in.

“I would be skeptical that an Arizona law firm could open a New York office from Arizona and provide
state court representation on certain New York matters,” he said. Other areas of law, like patents and
immigration, aren’t state specific, and don’t necessarily present the same challenges.

But what of the multiple litigation funders who’ve expressed interest to me over the past several weeks
about securing a stake in an Arizona firm. Could that firm prosecute cases around the country?

“1 think there’s a way that could probably work,” Maulsby said.

He could imagine a scenario where Arizona-licensed lawyers in such a firm secure pro hac vice
certification and pair up with local counsel.

The thoroughness of the state’s new regulatory structure is also critical here.

“To even get an ABS, you have to provide documented proof and you really have to show that there are
restrictions in place that permit the non-lawyers from influencing the lawyers professional judgment,
which was the basis for rule 5.4 in Arizona and is the basis for Rule 5.4 everywhere else,” he said. “If you
have those protections in place, it’s a little more palatable to have a funder come in and purchase a law
firm or purchase an interest in a law firm, when you really can’t influence a lawyer's judgment.”



