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JUDGMENT OF 5. 5. 2011 — CASE C-543/09

JUDGMENT OF THE COURT (Third Chamber) 

5 May 2011 *

In Case C-543/09,

REFERENCE for a preliminary ruling under Article 267 TFEU from the Bundesver
waltungsgericht (Germany), made by decision of 28 October 2009, received at the 
Court on 22 December 2009, in the proceedings

Deutsche Telekom AG

v

Bundesrepublik Deutschland,

intervening parties:

GoYellow GmbH,

Telix AG,

*  Language of the case: German.
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THE COURT (Third Chamber),

composed of K.  Lenaerts (Rapporteur), President of the Chamber, R.  Silva de  
Lapuerta, G. Arestis, J. Malenovský and T. von Danwitz, Judges,

Advocate General: V. Trstenjak, 
Registrar: K. Malacek, Administrator,

having regard to the written procedure and further to the hearing on 2 December 
2010,

after considering the observations submitted on behalf of:

—	 Deutsche Telekom AG, by W. Roth, Rechtsanwalt, and I. Fink, Justitiarin,

—	 the Bundesrepublik Deutschland, by E. Greiwe, acting as Agent,

—	 GoYellow GmbH, by G. Jochum, Rechtsanwalt,
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—	 the Italian Government, by G.  Palmieri, acting as Agent, and by P.  Gentili,  
avvocato dello Stato,

—	 the United Kingdom Government, by F.  Penlington and  C.  Murrell, acting as 
Agents, and by T. Ward, Barrister,

—	 the European Commission, by A. Nijenhuis and G. Braun, acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 17 February 2011,

gives the following

Judgment

1 This reference for a preliminary ruling concerns the interpretation of Article 25(2) of 
Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 
on universal service and users’ rights relating to electronic communications networks 
and services (Universal Service Directive) (OJ 2002 L 108, p. 51) and of Article 12 of 
Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 
concerning the processing of personal data and the protection of privacy in the elec
tronic communications sector (Directive on privacy and electronic communications) 
(OJ 2002 L 201, p. 37).
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2 The reference has been made in proceedings between, on the one hand, Deutsche 
Telekom AG (‘Deutsche Telekom’) and, on the other, the Federal Republic of Ger
many, represented by the Bundesnetzagentur für Elektrizität, Gas, Telekommunika
tion, Post und Eisenbahnen (Federal Agency for Electricity, Gas, Telecommunica
tions, Post and Rail Networks) (‘the Bundesnetzagentur’) concerning the obligation, 
imposed by the Telekommunikationsgesetz (German Law on Telecommunications) 
(‘TKG’), on undertakings which assign telephone numbers to make available, to other 
undertakings whose activity consists in providing publicly available directory enquiry 
services and directories, data in their possession relating to subscribers of third-party 
undertakings.

Legal context

European Union (‘EU’) legislation

Directive 95/46/EC

3 Article 1(1) of Directive 95/46/EC of the European Parliament and of the Council of 
24 October 1995 on the protection of individuals with regard to the processing of 
personal data and on the free movement of such data (OJ 1995 L 281, p. 31) states that 
that directive is aimed at protecting the fundamental rights and freedoms of natural 
persons and, in particular, their right to privacy with respect to the processing of 
personal data.
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4 Article 2(h) of Directive 95/46 defines ‘the data subject’s consent’ as being ‘any freely 
given specific and informed indication of his wishes by which the data subject signi
fies his agreement to personal data relating to him being processed’.

5 Article 7(a) of that directive provides that personal data may be processed if ‘the data 
subject has unambiguously given his consent’.

The ONP Directive

6 As from 1  January 1998, the provision of telecommunications services and infra
structures was liberalised in the European Union. That liberalisation coincided with 
the establishment of a harmonised regulatory framework which included Directive 
98/10/EC of the European Parliament and of the Council of 26 February 1998 on the 
application of open network provision (ONP) to voice telephony and on universal 
service for telecommunications in a competitive environment (OJ 1998 L 101, p. 24; 
‘the ONP Directive’).

7 The ONP Directive was repealed by Article 26 of Directive 2002/21/EC of the Euro
pean Parliament and of the Council of 7 March 2002 on a common regulatory frame
work for electronic communications networks and services (Framework Directive) 
(OJ 2002 L 108, p. 33). Article 6(3) of the ONP Directive provided:

‘In order to ensure provision of [directory and directory enquiry services], Mem
ber States shall ensure that all organisations which assign telephone numbers to 
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subscribers meet all reasonable requests to make available the relevant information 
in an agreed format on terms which are fair, cost oriented and non-discriminatory.’

The common regulatory framework

8 As is stated in recital 1 in the preamble to the Framework Directive, a few years  
after the liberalisation of the telecommunications markets, the conditions for effec
tive competition had been created and a common regulatory framework (‘CRF’) had 
been adopted. The CRF includes the Framework Directive, the Universal Service Di
rective and also the Directive on privacy and electronic communications.

— The Framework Directive

9 Article 1(1) of the Framework Directive states:

‘This Directive establishes a harmonised framework for the regulation of electronic 
communications services … It lays down tasks of national regulatory authorities and 
establishes a set of procedures to ensure the harmonised application of the regulatory 
framework throughout the Community.’
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10 The Framework Directive gives national regulatory authorities (‘NRAs’) specific tasks  
for regulating electronic communications markets. Thus, under Article  16 of that  
directive, the NRAs are to carry out an analysis of the relevant markets in the elec
tronic communications sector and to determine whether those markets are effec
tively competitive. If a market is not effectively competitive, the competent NRA is 
to impose specific regulatory obligations on undertakings with significant power on 
that market.

— The Universal Service Directive

11 Recitals 11 and 35 to the Universal Service Directive state:

‘(11)	 Directory information and a directory enquiry service constitute an essential 
access tool for publicly available telephone services and form part of the univer
sal service obligation. Users and consumers desire comprehensive directories 
and a directory enquiry service covering all listed telephone subscribers and 
their numbers (including fixed and mobile numbers) and want this informa
tion to be presented in a non-preferential fashion. Directive 97/66/EC of the 
European Parliament and of the Council of 15 December 1997 concerning the 
processing of personal data and the protection of privacy in the telecommuni
cations sector [OJ 1998 L 24, p. 1] ensures the subscribers’ right to privacy with 
regard to the inclusion of their personal information in a public directory.

…
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(35)	 The provision of directory enquiry services and directories is already open to 
competition. The provisions of this Directive complement the provisions of 
Directive 97/66/EC by giving subscribers a right to have their personal data 
included in a printed or electronic directory. All service providers which assign 
telephone numbers to their subscribers are obliged to make relevant informa
tion available in a fair, cost-oriented and non-discriminatory manner.’

12 Article 5 of the Universal Service Directive, which is entitled ‘Directory enquiry ser
vices and directories’, provided, in the version in force at the material time:

‘1.  Member States shall ensure that:

(a)	 at least one comprehensive directory is available to end-users in a form approved 
by the relevant authority, whether printed or electronic, or both, and is updated 
on a regular basis, and at least once a year;

(b)	 at least one comprehensive telephone directory enquiry service is available to all 
end-users, including users of public pay telephones.

2.  The directories in paragraph 1 shall comprise, subject to the provisions of Art
icle 11 of Directive 97/66/EC, all subscribers of publicly available telephone services.

…’
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13 Under Article 17 of the Universal Service Directive, the NRAs — after carrying out a 
retail market analysis and after determining that the relevant market is not effectively  
competitive — are to impose appropriate regulatory obligations on undertakings 
identified as having significant market power.

14 Article 25 of the Universal Service Directive, which is entitled ‘Operator assistance 
and directory enquiry services’, provided, in the version in force at the material time:

‘1.  Member States shall ensure that subscribers to publicly available telephone ser
vices have the right to have an entry in the publicly available directory referred to in 
Article 5(1)(a).

2.  Member States shall ensure that all undertakings which assign telephone numbers 
to subscribers meet all reasonable requests to make available, for the purposes of the 
provision of publicly available directory enquiry services and directories, the relevant 
information in an agreed format on terms which are fair, objective, cost-oriented and 
non-discriminatory.

…

5.  Paragraphs 1, 2 … apply subject to the requirements of Community legislation on 
the protection of personal data and privacy and, in particular, Article 11 of Directive 
97/66/EC.’
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— The Directive on privacy and electronic communications

15 Recitals 38 and 39 to the Directive on privacy and electronic communications state:

‘(38)	 Directories of subscribers to electronic communications services are widely dis
tributed and public. The right to privacy of natural persons and the legitimate 
interest of legal persons require that subscribers are able to determine whether 
their personal data are published in a directory and if so, which. Providers of 
public directories should inform the subscribers to be included in such dir
ectories of the purposes of the directory and of any particular usage which may 
be made of electronic versions of public directories especially through search 
functions embedded in the software, such as reverse search functions enabling 
users of the directory to discover the name and address of the subscriber on the 
basis of a telephone number only.

(39)	 The obligation to inform subscribers of the purpose(s) of public directories in 
which their personal data are to be included should be imposed on the party 
collecting the data for such inclusion. Where the data may be transmitted to 
one or more third parties, the subscriber should be informed of this possibility 
and of the recipient or the categories of possible recipients. Any transmission 
should be subject to the condition that the data may not be used for other pur
poses than those for which they were collected. If the party collecting the data 
from the subscriber or any third party to whom the data have been transmitted 
wishes to use the data for an additional purpose, the renewed consent of the 
subscriber is to be obtained either by the initial party collecting the data or by 
the third party to whom the data have been transmitted.’
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16 Under paragraphs 1 to 3 of Article 12 of the Directive on privacy and electronic com
munications, which is entitled ‘Directories of subscribers’:

‘1.  Member States shall ensure that subscribers are informed, free of charge and be
fore they are included in the directory, about the purpose(s) of a printed or electronic 
directory of subscribers available to the public or obtainable through directory en
quiry services, in which their personal data can be included and of any further  
usage possibilities based on search functions embedded in electronic versions of the 
directory.

2.  Member States shall ensure that subscribers are given the opportunity to deter
mine whether their personal data are included in a public directory, and if so, which, 
to the extent that such data are relevant for the purpose of the directory as deter
mined by the provider of the directory, and to verify, correct or withdraw such data. 
Not being included in a public subscriber directory, verifying, correcting or with
drawing personal data from it shall be free of charge.

3.  Member States may require that for any purpose of a public directory other than 
the search of contact details of persons on the basis of their name and, where neces
sary, a minimum of other identifiers, additional consent be asked of the subscribers.’

17 Article 19 of the Directive on privacy and electronic communications repealed Dir
ective 97/66 with effect from 31 October 2003 and provided that ‘[r]eferences made 
to the repealed Directive shall be construed as being made to this Directive’. Refer
ences to Article 11 of Directive 97/66 must therefore be construed as being references 
to Article 12 of the Directive on privacy and electronic communications.
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National legislation

18 According to the Bundesverwaltungsgericht, under Paragraphs 47(1), 104 and 105 of 
the TKG, read in conjunction, any undertaking which assigns telephone numbers to 
end-users is under an obligation to pass on to providers of publicly available directory 
enquiry services and directories who so request not only data relating to its own sub
scribers, but also data in its possession relating to subscribers of third-party service 
providers. The passing on of such data is not conditional on the consent, or lack of 
objection, of the subscribers concerned or their telephone service providers.

Facts and the questions referred for a preliminary ruling

19 In its capacity as a telecommunications network operator in Germany, Deutsche  
Telekom assigns telephone numbers to its subscribers. It operates a nationwide  
telephone directory enquiry service. It also publishes printed and electronic direc
tories containing data relating not only to its own customers, but also to subscribers 
of other undertakings. Deutsche Telekom acquires the data necessary for those pur
poses from the telephone service providers which assigned the telephone numbers to 
the subscribers concerned. In this way, it has concluded contracts for the acquisition 
of subscriber data with approximately 100 undertakings.

20 GoYellow GmbH (‘GoYellow’) and Telix AG (‘Telix’) — the interveners in the main 
proceedings — operate an internet enquiry service and a telephone directory enquiry 
service, respectively. They use data made available to them by Deutsche Telekom 
in return for payment. Following a disagreement as to the scope of the data which  
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Deutsche Telekom was under an obligation to pass on to GoYellow and Telix, the 
latter companies brought the matter before the Bundesnetzagentur pursuant to Para
graphs 47(1), 104 and 105 of the TKG.

21 By decision of 11  September 2006, the Bundesnetzagentur ordered Deutsche Tel
ekom to make available to GoYellow and Telix not only the data relating to Deutsche  
Telekom’s own subscribers but also the data in its possession relating to the sub
scribers of third-party telephone service providers (‘the external data’), even where 
those providers or their subscribers wished those data to be published only by 
Deutsche Telekom.

22 Deutsche Telekom brought an action before the Verwaltungsgericht Köln (Adminis
trative Court, Cologne) against that decision of the Bundesnetzagentur.

23 By judgment of 14 February 2008, the Verwaltungsgericht Köln dismissed the action. 
Deutsche Telekom then appealed on a point of law to the Bundesverwaltungsgericht 
(Federal Administrative Court), submitting inter alia that an obligation to pass on 
data which encompasses external data infringes the Universal Service Directive.

24 In the order for reference, the Bundesverwaltungsgericht explains that the dispute 
in the main proceedings is limited, on the one hand, to the obligation imposed on  
Deutsche Telekom to pass external data on to GoYellow and Telix and, on the  
other, to the data which the subscriber or his provider wishes to see published only by 
Deutsche Telekom. The Bundesverwaltungsgericht states that, on the basis of nation
al law alone, the appeal on a point of law falls to be dismissed. It wonders, however, 
whether the obligation imposed by the national law applicable to the dispute before it 
is in conformity with EU law.
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25 The Bundesverwaltungsgericht observes, first, that the judgment in Case C-109/03 
KPN Telecom [2004] ECR I-11273 confirms that Article 25(2) of the Universal Ser
vice Directive requires an undertaking which assigns telephone numbers to pass on 
only data relating to its own subscribers. Secondly, accordingly to the Bundesverwal
tungsgericht, the possibility cannot be ruled put that — in the light, inter alia, of the 
general purpose of the Framework Directive, which is to promote competition — EU 
law allows the national legislature to extend the obligation so as to make external 
data available. According to the Bundesverwaltungsgericht, gathering data from a 
single party is likely to forestall the significant impediments normally associated with 
procuring data from each individual undertaking which assigns telephone numbers 
when lists of data necessary for the provision of directory and directory enquiry ser
vices are established and especially when they are regularly updated; it is also likely to 
promote, on a lasting basis, strong competitive structures.

26 If it should transpire that the national legislature is justified in extending the scope 
of the obligation to make data available so that it covers external data held by the 
undertaking subject to that obligation, the Bundesverwaltungsgericht is uncertain as 
to whether Article 12 of the Universal Service Directive makes the passing on of that 
external data conditional on the consent of the subscribers concerned and of their 
telephone service provider.

27 In those circumstances, the Bundesverwaltungsgericht decided to stay the proceed
ings and to refer the following questions to the Court for a preliminary ruling:

‘1.	 Must Article 25(2) of Directive 2002/22/EC of [the Universal Service Directive] 
be interpreted as meaning that Member States may require undertakings which 
assign telephone numbers to subscribers to make available data relating to sub
scribers to whom the undertaking in question has not itself assigned telephone 
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numbers for the purpose of the provision of publicly available directory en
quiry services and directories, in so far as that undertaking has such data in its 
possession?

2.	 If the answer to the previous question is in the affirmative:

Must Article 12 of Directive 2002/58/EC of the [Directive on privacy and electronic 
communications] be interpreted as meaning that the imposition of the abovemen
tioned obligation by the national legislature is conditional upon the consent of, or at 
least the lack of any objection by, the other telephone service provider or its subscrib
ers to the passing on of the data?’

Consideration of the questions referred

The first question

28 By its first question, the Bundesverwaltungsgericht asks, in essence, whether Art
icle 25(2) of the Universal Service Directive must be interpreted as precluding na
tional legislation which places undertakings assigning telephone numbers to end-
users under an obligation to make available, to undertakings whose activity consists 
in providing publicly available directory enquiry services and directories, data in their 
possession relating to subscribers of third-party undertakings.
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29 In order to answer that question, it is appropriate first to consider whether the exter
nal data at issue in the dispute in the main proceedings is ‘relevant information’ for 
the purposes of Article 25(2) of the Universal Service Directive, which undertakings  
assigning telephone numbers are required, under that provision, to pass on to  
undertakings whose activity consists in providing publicly available directory  
enquiry services and directories.

30 In that regard, it should be noted that, under Article 25(2) of the Universal Service 
Directive, an obligation to pass on data is imposed only on ‘undertakings which as
sign telephone numbers to subscribers’. Given the link thus established between, on 
the one hand, that obligation to pass on data and, on the other, the assignment of 
a telephone number to a subscriber, it must be held that the ‘relevant information’ 
the communication of which is required under Article 25(2) of the Universal Service 
Directive concerns solely the data relating to the subscribers of the undertakings con
cerned: such a provision imposes an obligation on an undertaking, such as Deutsche 
Telekom, in its capacity as an undertaking which assigns telephone numbers and not 
in its capacity as a provider of directory enquiry services and directories.

31 That interpretation is borne out by the objective pursued by Article 25(2) of the Uni
versal Service Directive, which is to ensure compliance with the obligation of uni
versal service as laid down in Article  5(1) of that directive, under which Member 
States are to ensure that at least one comprehensive directory or one comprehensive 
telephone directory enquiry service is made available to end-users. An obligation im
posed on each undertaking which assigns telephone numbers to pass on data relating 
to its own subscribers enables the undertaking designated to provide the universal 
service in question to establish an exhaustive data base and, therefore, to ensure com
pliance with the obligation under Article 5(1).
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32 In support of their argument that the obligation under Article 25(2) of the Universal 
Service Directive to pass on data also encompasses external data, the Bundesnet
zagentur and the Italian Government refer to recital 11 to that directive and to the 
CRF’s general objective of promoting competition.

33 In that regard, it should be borne in mind that recital 11 to the Universal Service 
Directive states that ‘[u]sers and consumers desire comprehensive directories and a 
directory enquiry service covering all listed telephone subscribers and their numbers 
…’. That recital must, however, be read in conjunction with the universal service obli
gation laid down in Article 5(1) of that directive, which does not require the Member 
States to ensure that all directories and telephone directory enquiry services are com
prehensive. Under that provision, the Member States must ensure only that at least 
one comprehensive directory or one comprehensive telephone directory enquiry ser
vice is made available to end-users. As is apparent from paragraph 31 above, an ob
ligation to pass on data which applies to undertakings assigning telephone numbers 
and which covers only data relating to their own subscribers is sufficient to ensure 
compliance with the universal service obligation under Article 5(1).

34 Nor does the CRF’s general objective, which is to promote competition, support 
the view that an undertaking assigning telephone numbers to subscribers, such as  
Deutsche Telekom, is required under Article  25(2) of the Universal Service Dir
ective to pass on to third-party undertakings data other than data relating to its own 
subscribers.

35 Article 25(2) of the Universal Service Directive must be interpreted in the light of its 
specific objective, which is to ensure compliance with the universal service obligation 
laid down in Article 5(1) of that directive.
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36 Moreover, recital 35 to the Universal Service Directive states that the provision of 
directory enquiry services and directories is already open to competition. In a com
petitive market, the obligation under Article 25(2) of that directive for undertakings 
which assign telephone numbers to pass on data relating to their own subscribers in 
principle not only enables the designated undertaking to ensure compliance with the 
universal service obligation laid down in Article 5(1) of that directive, but also enables 
any provider of telephone services to establish an exhaustive data base and to become 
active in the market for telephone directory enquiry services and directories. In that 
connection, it is sufficient that the provider concerned ask each undertaking assign
ing telephone numbers for the relevant data relating to its subscribers.

37 It follows from the foregoing that the ‘relevant information’ for the purposes of Art
icle 25(2) of the Universal Service Directive, the communication of which is required 
under that provision, encompasses only information which relates to the subscribers 
of the undertakings assigning telephone numbers.

38 Secondly, it must be determined whether Article 25(2) of the Universal Service Dir
ective undertakes full harmonisation or whether, on the contrary, that provision al
lows the Member States to impose on undertakings assigning telephone numbers 
an obligation to pass on to undertakings which intend to provide publicly available 
directory enquiry services and directories not only ‘relevant information’ for the pur
poses of that provision, but also external data.

39 In that regard, it should be borne in mind from the outset that, in paragraph 35 of 
its judgment in KPN Telecom, concerning the interpretation of Article  6(3) of the 
ONP Directive, the content of which is similar to that of Article 25(2) of the Uni
versal Service Directive, the Court held that Article 6(3) did not seek to effect full 
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harmonisation and that the Member States retained competence for determining 
whether in a specific national context certain additional data ought to be made avail
able to third parties.

40 Deutsche Telekom maintains, however, as do the United Kingdom Government and 
the European Commission, that Article 25(2) of the Universal Service Directive can
not be interpreted in that way, since it is part of the CRF, which — as is stated in Art
icle 1(1) of the Framework Directive — is a harmonised framework for the regulation 
of electronic communications services. Accordingly, the national legislature may not 
impose on the undertakings concerned obligations which go beyond those laid down 
in Article 25(2).

41 In that regard, it should first be observed that Article 25(2) of the Universal Service 
Directive is part of Chapter IV of that directive, which concerns end-user interests 
and rights. Yet the Court has held that the Framework Directive and the Universal 
Service Directive do not provide for full harmonisation of consumer-protection as
pects (Case C-522/08 Telekomunikacja Polska [2010] ECR I-2079, paragraph 29).

42 Secondly, it should be borne in mind that Article  25(2) of the Universal Service  
Directive is aimed at ensuring compliance with the obligation, placed on the Member 
States under Article 5(1) of that directive, to ensure that at least one comprehensive 
directory or one comprehensive telephone directory enquiry service is made available 
to end-users. Since that marks a minimum requirement which the Member States 
must satisfy, in principle they remain free to adopt more stringent provisions in order 
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to facilitate the entry of new traders on the market for publicly available telephone 
and directory services.

43 Thus, the CRF does not preclude national legislation such as that at issue in the main 
proceedings, which, being directed at any undertaking which assigns telephone num
bers to end-users, affects electronic communications undertakings in a general and 
non-discriminatory manner — provided, however, that such legislation does not en
croach upon the powers which the NRAs derive directly from the provisions of the 
CRF (Telekomunikacja Polska, paragraphs 27 and 28; see also Case C-424/07 Com
mission v Germany [2009] ECR I-11431, paragraphs 78 and 91 to 99).

44 In the present case, it must be held that national legislation such as that at issue in the 
main proceedings does not affect any of the powers expressly conferred by the CRF 
on the NRA concerned.

45 First, Article  25(2) of the Universal Service Directive does not confer any specific 
powers or impose any specific obligations on the NRAs. That provision imposes obli
gations only on the Member States as such.

46 Secondly, national legislation such as that at issue in the main proceedings does not 
in any way affect the powers of the NRA concerned, arising under Article 16 of the 
Framework Directive and Article 17 of the Universal Service Directive, relating to the  
analysis of the various electronic communications markets and the imposition of  
regulatory obligations on undertakings with significant market power on markets  
which are not effectively competitive. None the less, the mere fact that, if the undertak
ings concerned comply with the national legislation at issue in the main proceedings, 
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the NRA will no longer need, after any analysis it may carry out of the retail market 
concerned, to take any specific measures — that is to say, to require undertakings with 
significant market power to pass on external data to third-party undertakings — does 
not support the inference that the powers which the NRA concerned derives from 
Article 17 of the Universal Service Directive are directly affected (see, by analogy, as 
regards a general prohibition of tied sales, Telekomunikacja Polska, paragraph 28).

47 It follows from all the foregoing that the answer to the first question is that Art
icle 25(2) of the Universal Service Directive must be interpreted as not precluding 
national legislation under which undertakings assigning telephone numbers to end-
users must make available to undertakings whose activity consists in providing pub
licly available directory enquiry services and directories not only data relating to their 
own subscribers but also data in their possession relating to subscribers of third-party 
undertakings.

The second question

48 By its second question, the Bundesverwaltungsgericht asks, in essence, whether Art
icle 12 of the Directive on privacy and electronic communications makes the passing 
on, to an undertaking whose activity consists in providing publicly available directory 
enquiry services and directories, by an undertaking which assigns telephone num
bers, of data in its possession relating to subscribers of a third-party undertaking con
ditional on the consent, or lack of objection, of that undertaking or its subscribers.
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49 In that regard, it should be noted that Article 8(1) of the Charter of Fundamental 
Rights of the European Union (‘the Charter’) states that ‘[e]veryone has the right to 
the protection of personal data concerning him or her’.

50 Directive 95/46 is designed to ensure, in the Member States, observance of the right 
to protection of personal data. As is clear from Article 1(2) thereof, the Directive on 
privacy and electronic communications clarifies and supplements Directive 95/46 in 
the electronic communications sector.

51 However, the right to the protection of personal data is not an absolute right, but must 
be considered in relation to its function in society (Joined Cases C-92/09 and C-93/09 
Volker und Markus Schecke and Eifert [2010] ECR I-11063, paragraph  48 and the 
case-law cited).

52 Article 8(2) of the Charter thus authorises the processing of personal data if certain 
conditions are satisfied. It provides that personal data ‘must be processed fairly for 
specified purposes and on the basis of the consent of the person concerned or some 
other legitimate basis laid down by law’.

53 The passing of subscribers’ personal data to a third-party undertaking which intends 
to provide publicly available directory enquiry services and directories constitutes 
processing of personal data for the purposes of Article  8(2) of the Charter, which 
may be undertaken only ‘on the basis of the consent of the person concerned or some 
other legitimate basis laid down by law’.
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54 Moreover, the Directive on privacy and electronic communications makes it clear 
that that directive makes the publication, in printed or electronic directories, of per
sonal data concerning subscribers conditional on the consent of those subscribers.

55 Thus, Article 12(2) of that directive provides that subscribers are to be free to decide 
whether their personal data is to be included in a public directory and, if so, which 
personal data.

56 On the other hand, there is no provision in the Directive on privacy and electronic  
communications which makes the publication of personal data relating to sub
scribers  conditional on any consent from the undertaking which assigned the tel
ephone numbers concerned or which has external data in its possession. Such an 
undertaking cannot, in its own right, rely on the right of prior consent, which is con
ferred solely on subscribers.

57 By its second question, the Bundesverwaltungsgericht also asks whether Article 12 
of the Directive on privacy and electronic communications makes the passing of per
sonal data to a third-party undertaking whose activity consists in providing publicly 
available directory enquiry services and directories conditional on renewed consent 
from the subscriber, where the subscriber has consented to the publication of his 
personal data in one directory only, in this case the directory drawn up by Deutsche 
Telekom.

58 In that regard, it should be borne in mind from the outset that it is clear from  
Article 12(1) of the Directive on privacy and electronic communications and from 
recital 38 thereto that, before being included in public directories, subscribers are 
to be informed of the purposes of the directory and of any particular usage which 
may be made of it, in particular through search functions embedded in the software 
of the electronic versions of the directories. Such prior information gives the sub
scriber concerned the opportunity to give free, specific and informed consent, for 
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the purposes of Articles 2(h) and 7(a) of Directive 95/46, to the publication of his 
personal data in public directories.

59 Recital 39 to the Directive on privacy and electronic communications states, with 
respect to the obligation of prior information for subscribers under Article 12(1) of 
that directive: ‘[w]here the [personal] data may be transmitted to one or more third 
parties, the subscriber should be informed of this possibility and of the recipient or 
the categories of possible recipients’.

60 However, after obtaining the information referred to in Article 12(1) of that directive,  
the subscriber may — as is clear from Article 12(2) — decide only whether his per
sonal data may be included in a public directory and, if so, which personal data.

61 As the Advocate General observed in point  122 of her Opinion, it follows from a 
contextual and systematic interpretation of Article 12 of the Directive on privacy and 
electronic communications that the consent under Article 12(2) relates to the pur
pose of the publication of personal data in a public directory and not to the identity 
of any particular directory provider.

62 First, the wording of Article 12(2) of the Directive on privacy and electronic commu
nications does not support the inference that the subscriber has a selective right to 
decide in favour of certain providers of publicly available directory enquiry services 
and directories. It should be noted in that regard that it is the publication itself of the 
personal data in a public directory with a specific purpose which may turn out to be 
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detrimental for a subscriber. Where, however, the subscriber has consented to his 
data being published in a directory with a specific purpose, he will generally not have 
standing to object to the publication of the same data in another, similar directory.

63 Secondly, recital 39 to that directive confirms that the passing of subscribers’ per
sonal data to third parties is ‘subject to the condition that the data may not be used 
for other purposes than those for which they were collected’.

64 Thirdly, the Directive on privacy and electronic communications refers to a situation 
in which provision can be made for the subscriber’s renewed or specific consent. 
Thus, under Article 12(3) of that directive, Member States may require that, for any 
purpose of a public directory other than the search of contact details of persons on 
the basis of their name and, where necessary, a minimum of other identifiers, ad
ditional consent be asked of the subscribers. Recital 39 to that directive states that 
renewed consent should be obtained from the subscriber ‘[i]f the party collecting the 
data from the subscriber or any third party to whom the data have been transmitted 
wishes to use the data for an additional purpose’.

65 It follows that, where a subscriber has been informed by the undertaking which as
signed him a telephone number of the possibility that his personal data may be passed 
to a third-party undertaking, such as Deutsche Telekom, with a view to being pub
lished in a public directory, and where he has consented to the publication of those 
data in such a directory (in the present case, Deutsche Telekom’s directory), renewed 
consent is not needed from the subscriber for the passing of those same data to an
other undertaking which intends to publish a printed or electronic public directo
ry, or to make such directories available for consultation through directory enquiry 
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services, if it is guaranteed that the data in question will not be used for purposes 
other than those for which the data were collected with a view to their first publica
tion. The consent given under Article 12(2) of the Directive on privacy and electronic 
communications, by a subscriber who has been duly informed, to the publication of 
his personal data in a public directory relates to the purpose of that publication and 
thus extends to any subsequent processing of those data by third-party undertakings 
active in the market for publicly available directory enquiry services and directories, 
provided that such processing pursues that same purpose.

66 Moreover, where a subscriber has consented to the passing of his personal data to a  
given undertaking with a view to their publication in a public directory of that  
undertaking, the passing of the same data to another undertaking intending to pub
lish a public directory without renewed consent having been obtained from that sub
scriber is not capable of substantively impairing the right to protection of personal 
data, as recognised in Article 8 of the Charter.

67 Consequently, the answer to the second question is that Article 12 of the Directive on 
privacy and electronic communications must be interpreted as not precluding na
tional legislation under which an undertaking publishing public directories must pass 
personal data in its possession relating to subscribers of other telephone service pro
viders to a third-party undertaking whose activity consists in publishing a printed or 
electronic public directory or making such directories obtainable through directory 
enquiry services and which does not make the passing on of those data conditional 
on renewed consent from the subscribers, provided, however, that those subscribers 
have been informed, before the first inclusion of their data in a public directory, of 
the purpose of that directory and of the fact that those data may be communicated to 
another telephone service provider and that it is guaranteed that those data will not, 
once passed on, be used for purposes other than those for which they were collected 
with a view to their first publication.
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Costs

68 Since these proceedings are, for the parties to the main proceedings, a step in the ac
tion pending before the national court, the decision on costs is a matter for that court. 
Costs incurred in submitting observations to the Court, other than the costs of those 
parties, are not recoverable.

On those grounds, the Court (Third Chamber) hereby rules:

1.	 Article 25(2) of Directive 2002/22/EC of the European Parliament and of the 
Council of 7 March 2002 on universal service and users’ rights relating to  
electronic communications networks and services (Universal Service Dir-
ective) must be interpreted as not precluding national legislation under 
which undertakings assigning telephone numbers to end-users must make 
available to undertakings whose activity consists in providing publicly avail
able directory enquiry services and directories not only data relating to their 
own subscribers but also data in their possession relating to subscribers of 
third-party undertakings.

2.	 Article 12 of Directive 2002/58/EC of the European Parliament and of the 
Council of 12 July 2002 concerning the processing of personal data and the 
protection of privacy in the electronic communications sector (Directive on 
privacy and electronic communications) must be interpreted as not preclud
ing national legislation under which an undertaking publishing public dir-
ectories must pass personal data in its possession relating to subscribers of 
other telephone service providers to a third-party undertaking whose activ
ity consists in publishing a printed or electronic public directory or making 
such directories obtainable through directory enquiry services, and under 
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which the passing on of those data is not conditional on renewed consent 
from the subscribers, provided, however, that those subscribers have been 
informed, before the first inclusion of their data in a public directory, of the 
purpose of that directory and of the fact that those data could be commu
nicated to another telephone service provider and that it is guaranteed that 
those data will not, once passed on, be used for purposes other than those for 
which they were collected with a view to their first publication.

[Signatures]
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