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June 20, 2023

Bob Ferguson

Attorney General

PO Box 40100

Olympia, Washington 98504-0100

Dear Mr. Ferguson,

| am requesting a formal opinion from your office on the issue of whether a Board
of County Commissioners may receive midterm increases to taxable fringe benefits
made in lieu of receiving an identical sum in the form of medical benefits. Additionally,
we are requesting whether an incumbent county board of commissioners may enact a
conversion of health benefits to taxable fringe benefits after winning the November
election but before the new term of elected office begins.

Our concern is that such increases may constitute “compensation” within the
meaning of Art. 11, Section 8 of the Washington State Constitution. Despite our diligent
efforts, we are unable to conclude whether such benefits are a taxable fringe benefit
that would otherwise fall outside the general constitutional prohibition on midterm
increases to compensation. In reaching this impasse, my office has reviewed prior
attorney general opinions, most notably AGO 1969 NO. 2; AGO 1974 NO. 9; AGO 1975
NO. 51; AGO. 1974 NO. 9; AGO 1988 No. 27; and AGO 1988 NO. 29. In addition, we
have reviewed statutes and case law, notably, RCW 36.17.020, RCW 41.04.180; and
.190; State ex rel. Funke v. Board of Commissioners, 48 Wash. 461, 465, 93 Pac. 920
(1908); and State ex rel. Jaspers v. West, 13 Wash. 2d 514, 518, 125 P.2d 694, 696

(1942).

Franklin County offers a health benefits plan that provides payment of a lump
sum. The lump sum is generally used for health insurance premiums or contributions to
a Health Reimbursement Arrangement and Voluntary Employees’ Beneficiary
Association (HRA and VEBA) account. Countywide increases are made to the lump
sum amount based upon cost of living increases. Franklin County has been
experiencing an increase in employees and collective bargaining units seeking cash
payments in lieu of receiving health benefit payments when those employees have
qualifying health insurance plans through other family members or qualifying sources.



This arrangement makes fiscal sense for unmarried employees or those with qualifying
health insurance provided via military benefits or through a spouse’s employer. The
commissioners belong to an employee group that includes all county elected officials.
This employee group must decide as a group how to receive any county insurance
contributions not applied to county offered insurance plans. Employee groups may
decide to receive these benefits either to their HRA VEBA account or as a taxable cash
benefit. The commissioners belong to the same employee group as the other elected
officials who have elected a similar option offered to other employees and bargaining
units.

This opinion is requested on behalf of the Franklin County Board of County
Commissioners, following a report produced by the Franklin County Auditor's Office
(see attached). The auditor's report concludes that our current practices violate state
law. The auditor's opinion is based upon a Municipal Research and Services Center
(MRSC) article on the subject. That article discussed “stipends” in lieu of providing
health insurance, an issue we do not believe is directly applicable here. The auditor’s
report contradicts its prior practice of not treating such benefits as salary, as those
benefits were not calculated in the 1% filing fee for the elected office nor were those
benefits used to calculate retirement contributions by the affected employees and the
county.

My office’s research has concluded that the drafters of article 11, Section 8 were
primarily concerned with the practice of elected officials charging a fee per service
model for payment and wanted to establish fixed salaries for elected officials based
upon the amount of time worked. In other words, the term “compensation” was used in
the context of article 11, Section 8 to broadly define payments in a way that included the
offending fee per service model. This historical context, along with legislative approval
of health benefit policies and plans, makes it unclear whether receiving a payment in
lieu of receiving an identical amount of medical benefits would constitute compensation.
We have concluded that receiving such benefits in the form of health insurance would
not be considered compensation, and it seems arbitrary that opting for a taxable fringe
benefit as a cash payment for that the same amount would render the payment
unconstitutional.

The other concern is that requiring Commissioners to receive health insurance
instead of opting for a cash payment will disproportionately affect members of the
armed services. Those members already have insurance by virtue of serving our
country and would not generally benefit from additional insurance. We want to make
sure our approach to this issue does not implicate equal protection issues as this same
benefit is offered to other employee insurance groups who elect this same option.

If these increases are determined to be “compensation” we are requesting an
opinion as to whether midterm benefit increases which do not involve a cash option
would be permissible. In other words, would it be permissible for the commissioners to
raise their own health benefit plan contributions, on par with other employees, on a
midterm basis. Is there a distinction between contributions going to an HRA VEBA plan
or as taxable cash payments taxed as fringe benefits? Do other taxable fringe benefits



such as car allowances constitute compensation, as these taxable fringe benefits are
not included in the elected officials’ filing fee calculation nor retirement benefits?

I hope that this provides some context to our request. Please let us know if you
require any additional information in order to process our request.

Sincerely,

Sl

Shawn Sant
Franklin County Prosecuting Attorney

fenclosure/
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An audit of Franklin County payroll resolutions and practices dating back to 2016 confirmed unconstitutional
salary increases for Franklin County Commissioners past and present that will need review and action by this
Board.

Summary:

On 1/25/2023, MRSC Insight: Elected Officials and Benefit Programs published language describing a Franklin
County practice that triggered an audit/review of Franklin County payroll resolutions and practices. Starting in
2016 Franklin County Commissioners passed a post-election resolution enabling the conversion of “excess
healthcare benefit contributions...” to “cash” in “Elected Officials” salaries. The resolutions, upon suggestion by
MRSC and further audit research, indicated the County Commissioners erred by including themselves in the
original and subsequent resolutions that increased benefits/cash/salaries. The Washington State Constitution
(see Article 11, Sec. 8) prohibits elected officials from directly voting themselves salary increases while in office.

The Estimated Benefits to Cash Amounts in question total:

Commissioner Brad Peck: $46,759.08
Former Commissioner Bob Koch: $19,604.94
Former Commissioner Rick Miller: $21,068.64
Commissioner Clint Didier: $334.40
Commissioner Rocky Mullen: $334.40

www.franklincountywa.gov/auditor
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Further information:

The MRSC Insights and the Constitution support the County’s ability to enact a broad range of policies concerning
County Commissioner compensation changes. The County must prioritize the timing of the decisions and
implementation to be compliant with the Washington State Constitution.

The 2016 Resolution occurred on 11/21/2016 after the 11/08/2016 Election.

“For example, if a board of county Commissioners concludes that the salary of its members should be increased,
it will need to complete those actions on those salaries prior to this November’s election”

See Attached MRSC Insight: Salaries for Elected Officials March 28, 2022

The Commissioner’s decision to convert benefits to cash was a de facto salary increase and by the date of the
vote unconstitutional if applied to themselves.

It should be noted all three resolutions included were written and submitted by the former HR Director and
former County Administrator without a review by the Prosecuting Attorney’s Civil Department.

The recommended course of action:

1. New Resolution empowering the payroil department to change the processing of “excess healthcare
benefit contributions” for Commissioners that is compliant with the Washington State Constitution.

2. Procedures and practices be enacted for County Commissioner’s salary changes so they are scheduled for
a vote and implemented in compliance with the Washington State Constitution.

3. Alegal review be completed and a plan made to recover the unconstitutional salary increases illegally

paid to commissioners.
4. The Auditor’s Office will report this loss to the Washington State Auditor’s Office as required by law.

nklin County Auditor
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Table of Contents for Attachments:

Cover letter

1. MRSC Insight: Elected Officials and Benefits Programs January 25, 2023
2. Municipal Research and Services Center (MRSC) About MRSC

3. Internal Calculations of overpayments with comments

4. Resolution 2016-426 Dated: 11/21/2016 and ASR

5. Resolution 2021-297 Dated: 12/14/2021 and ASR

6. Resolution 2022-250 Dated:10-04-2022 and ASR

7. MRSC Insight: Salaries for Elected Officials March 28, 2022

8. Articles of the Washington State Constitution cited

A brief search of AGO opinions resulted in support to raise audit questions for further review

9. Midterm Increases in Compensation AGO 1988 No. 27, Nov. 9, 1988
10. School District-Offices and Officers- Compensation — State Constitution AGO 1989 No.5, Feb 23, 1989

www.franklincountywa.gov/auditor
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Elected Officials and Benefits Programs

January 25, 2023 by MRSC Insight

Category: Governance, Compensation, Leave Policies

Are elected officials covered by various state-based employee benefits programs?
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The answer depends on whether elected officials are considered employees for the purposes of the
program. For some purposes, an elected official will be considered an employee, particularly if
compensation is paid to the official. Additionally, a local government may provide health insurance for its
elected officials and their dependents, but such coverage is not mandatory.

To determine whether elected officials are covered, this blog looks at a few benefits programs on a case-
by-case basis and provides some background.

The Basics

RCW 41.04.180 provides that a municipality, “acting through its principal supervising official or governing
body,” may provide health insurance for its employees. RCW 41.04.190 provides that the cost of the health
insurance “is not additional compensation to the employees or elected officials covered thereby,” and so
coverage can be added even after an elected official’s term has begun.

Health benefits for elected officials may be adopted either informally by a motion or by a formal resolution
of the governing body. Municipal policies may be amended to account for the change. Our Sample
Document Library includes a 2019 resolution from Lynden authorizing health insurance coverage for the
mayor and city councilmembers.

A stipend could also be given to an elected official insfead of health insurance, but a stipend would bé
freated as extra compensation: Given the constitutional prohiibition against additional compensation
during a term of office (see Article 11, Sec. 8). the stipend could not be given or accepted until the office:
Slarts G815 ve elected 1o & NEW i Tt should also be noted that the stipend would be taxable (WAC 415-
108-455). Our Sample Document Library includes a 2018 health policy from Vancouver allowing city
councilmembers to receive cash payments instead of city-provided health insurance.

Let's look at some benefits programs as provided under state law to see if these apply to elected officials.

Long Term Care Trust Act

Adopted in 2019, the Long-Term Care Trust Act (or WA Cares) creates a new, employee-financed program
to provide payment or partial payment for long-term healthcare services to qualified individuals who have
paid into the program and need assistance. WA Cares applies to all wages earned, including compensation
for elected officials. As noted in the WA Cares FAQ:

Definitions for who contributes to the WA Cares Fund (Long-Term Services and Supports or LTSS) in
RCW 50B.04.010 refer back to the Paid Family and Medical Leave Program (PFML) definitions in
RCW 50A.05.010. This includes the definition of “Employment” in (8). If premiums are not assessed
for the PFML program, they will not be assessed for WA Cares Fund.

Since elected officials are assessed premiumns for the PFML program, they are also assessed premiums for
the WA Cares Fund. The only category of employees who are not covered by WA Cares are federal
'CW 50B.04.010{7) and RCW 50A.05.010(5)(b).

butk TGt

emp



Last year the legislature paused WA Cares, pushing back the start date for employers to begin collecting
WA Cares premiums to July 1, 2023; So, even though employees and elected officials alike are to be
assessed premiums under this program, local governments will not need to start until July.

Washington State Paid Family and Medical Leave

The Paid Family and Medical Leave (PFML), chapter 50A RCW, allows a qualified employee to take up to 12
weeks paid time off if a serious health condition prevents them from working or if they need time to care
for a family member, bond with a new child, mourn the death of a child, or spend time with a family
member preparing for military service overseas.

Cities, counties, and special purpose districts deduct amounts from employees’ paychecks for premiums to
pay for PFML benefits. Are elected officials covered under the PFML, and thus, are they required to pay

premiums?

RCW 50A.10.030 requires employees to pay for a portion of the cost of benefits available under

PFML and, according to RCW 50A.05.010(4){a}, an employee is an individual “who is in the employment
of an employer. Further, in February 2021, the Washington State Attorney General's Office issued AGO 021
No. 1, advising that local government elected officials are “employees” for purposes of the PFML program
and are subject to the withholding of premiums as described by RCW 50A.10.030.

Local governments should deduct PFML premiums from paychecks for all employees including from any
paychecks for elected officials. Employers may also elect to pay their employees’ share of these premiums.

Workers' Compensation

Elected officials may be relieved to know that they are covered under workers' compensation, since RCW
51.32.010 requires that any “worker” who is injured while on the job be entitled to compensation.

Under workers' compensation, the term “worker” has the same definition as does an “employee” However,
the term also covers “all officers of the state, state agencies, counties, municipal corporations, or other
public corporations, or political subdivisions.” See RCW 51.12.020. Additionally, under WAC 296-17A-5305,
there is a workers' compensation classification for “clerical office, administrative employees, and elected
officials of cities and towns”

Retirement Benefits

if a jurisdiction provides retirement benefits under one of the state’s Department of Retirement Systems
plans (e.g., Public Employees Retirement System Plan 1 or Plan 2), all qualifying employees must be
covered under the plan (see RCW 41.40.023). Note that elected officials are not automatically

covered but, under RCW 41.40.023(3)(a), they can apply for membership to the plan and get covered in

this manner.

Unemployment Compensation

Back to top



Elected officials are not considered employees of a local government for the purpose of eligibility for
unemployment compensation. See, generally, RCW 50.04.140.

Paid Sick Leave

Paid sick leave (RCW 49.46.200) provides paid leave from work so employees can care for themselves or
family members who are ill, injured, and/or in other situations requiring time off work. This leave does not
apply to elected or appointed officials because the term “employee” specifically excludes “any individual
who holds a public elective or appointive office”’ See RCW 49.46.010(3)(l).

Conclusion

Although it can be confusing to understand which benefits programs apply to elected officials, one main
consideration is whether those officials are considered employees under the program. MRSC offers the
following webpages for further reading on paid and unpaid leave and benefits programs for employees:

» Health Insurance Benefits
* Overtime and Comp Time
* Leave Laws and Policies

¢ Family and Medical Leave

MRSC is a private nonprofit organization serving local governments in Washington State. Eligible
government agencies in Washington State may use our free, one-on-one Ask MRSC service to get answers

to legal, policy, or financial questions.

About MRSC Insight

MRSC Insight reflects the best writing of MRSC staff on timeless topics that impact
staff and elected officials in Washington cities, counties, and special purpose
districts.

VIEW ALL POSTS BY MRSC INSIGHT

Sample Documents

Topics

Sta‘ Back to top ‘ @
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About MRSC

The Municipal Research and Services Center (MRSC) is a nonprofit
organization that helps local governments across Washington State better
serve their communities by providing legal and policy guidance on any topic.
At MRSC, we believe the most effective local government is a well-informed
one, and as cities, counties, and special purpose districts face rapid changes
and significant challenges, we are here to help.

For more than 80 years, local governments have turned to MRSC for
independent and reliable guidance on every topic imaginable. Our trusted
staff attorneys and policy consultants provide personalized assistance by
phone and email, at conferences and training sessions, and through our
extensive online articles and resources. Every year we answer thousands of
questions as we help staff and elected officials research policies, comply with
state and federal laws, and improve day-to-day operations.

MRSC is also at the forefront of emerging issues that affect local government
operations. We are the go-to source of information for major legislation and
court decisions, as well for innovative examples that demonstrate effective
solutions to common problems. When the legal landscape changes or new
challenges arise, we are here to clarify the issues and help local government
leaders access the information they need to better serve their communities.

MRSC provides services to all 281 cities and towns in Washington, all 39
counties, and hundreds of special purpose districts, state agencies, and other
government partners. Originally established in 1934 as the University of
Washington Bureau of Governmental Research, MRSC has operated as a
private nonprofit since 1969.

MRSC Services

Staff Mimnesnm-
Back to top

more
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FRANKLIN COUNTY RESOLUTION

BEFORE THE BOARD OF COUNTY COMMISSIONERS
FRANKLIN COUNTY, WASHINGTON

AMENDING RESOLUTION 2013-431
ELIMINATING HRA VEBA CONTRIBUTIONS FOR ELECTED OFFICIALS

WHEREAS, Resolution 2013-432 established a Franklin County Health Reimbursement Agency Voluntary
Employees’ Beneficiary Association (HRA VEBA) Policy for Non-Bargaining employees and Elected Officials; and

WHEREAS, Elected Officials are a separate HRA VEBA group as defined in Resolution 2013-431; and

WHEREAS, changes to the HRA VEBA Policy for a group of employees can be made without imposing changes
on another group; and

WHEREAS, Elected Officials desire to discontinue contributions to the HRA VEBA plan effective January 1, 2017.

NOW, THEREFORE IT IS HEREBY RESOLVED effective January 1, 2017, Resolution 2013-431 is amended
to remove Elected Officials as a participating group.

AND, BE IT FURTHER RESOLVED effective January 1, 2017 excess benefits contributions, not applied for
payment of premiums, and sick leave cash outs for Elected Officials shall be taken as cash in lieu of insurance,
grossed down for employer payroll taxes or, if selected by the Elected Official, deposited to the Elected Official’s

deferred compensation account,

AND, BE IT FURTHER RESOLVED the Board of Franklin County Commissioners authorizes the Chair of the
Board to sign the HRA VEBA Plan Design Change form on behalf of Employer.

DATED this 2\ day of NOVeMZx2016.

BOARD OF COUNTY COMMISSIONERS
FRANKLIN COUNTY, WASHINGTON

fo —
Chair
Chair Pro Tem

\\

ATTEST: N0 Boa

Memb

L)

o} the Board

Original: Commissioners’ Office Electronic Copies: Human Resources
Auditor

®




Franklin County
Board of Commissioners
‘ Agenda Summary Report

DATE SUBMITTED: 11/7/2016 | PRESENTED BY: Carlee Nave, HR Director

ITEM: (SelectOne) __x__ Consent Agenda
To Be Brought Before the Board. Suggesied Date: __11/21/2016

Time needed: _ minutes

SUBJECT / ISSUE: Elimination of VEBA contributions for Elected Officlals

FISCAL IMPACT: $0

ACTION(S) REQUESTED:
Approve resolution eliminating VEBA contributions for Elected Officials and authorize the Chair to sign the HRA VEBA

Plan Design Change form on behalf of the Employer.

BACKGROUND:
On November 2, 2016 the Elected Officials met regarding HRA VEBA contributions for their group. Elected Officials

currentiy receive HRA VEBA deposits as the result of excess benefits contributions based on individual plan choices,
and over max sick leave (District Court Judge). The meeting resulted in consensus to eliminate HRA VEBA
contributions beglnning with the 2017 benefits plan year, allowing Elected Officials the opportunity to take the excess
benefils contributions in the form of cash in lieu of benefits {grossed down for employer payroll taxes) or deposit them

to a deferred compensation account.
This change affects only the Elected Officials, and does not change VEBA contributions for any other group in Frankiin
County.

COORDINATION:
Elected Officials, Gallagher VEBA, Human Resources, County Administration, Conover Insurance

RECOMMENDATION:
HR recommends the Board approve the resolution eliminating VEBA contributions for Elected Officials beginning

January 1, 2017.

HANDLING / ROUTING:
Original: Commissioners’ Office
Electronic Copies: HR, Auditor

ATTACHMENTS: ~
1. Resolution
2. HRA VEBA Plan Design Change form

| certify the above information is accurate and complete.

(0loe Mo

Form revised 1221409




FRANKLIN COUNTY RESOLUTION 2 (021 -297

BEFORE THE BOARD OF COUNTY COMMISSIONERS
FRANKLIN COUNTY, WASHINGTON

APPROVAL OF COUNTY BENEFITS CONTRIBUTION RATES FOR NON-BARGAINING EMPLOYEES
and ELECTED OFFICIALS

WHEREAS, the Board of Franklin County Commissioners acknowledges the importance of County employees in
delivering services to the Citizens of Franklin County; and

WHEREAS, the Board of Franklin County Commissioners endeavors to balance meeting the County’s financial
obligations and the desire to provide adequate total compensation to our valued employees; and

WHEREAS, the Board of Franklin County Commissioners desires to implement an increase in the County
contribution to benefits for non-bargaining employees and elected officials; and -

WHEREAS, the Board of Franklin County Commissioners constitutes the legislative authority of Franklin County
and deems this to be in the best interest of Franklin County.

NOW, THEREFORE IT IS HEREBY RESOLVED the Franklin County Board of Commissioners hereby
approved the following contributions toward benefits premiums for benefits-eligible non-bargaining employees and
elected officials, effective February 1, 2022:

Medical InSurance. ............evevereverererarenne S5 1,275.00 monthly
Dental Insurance.............coovrereeeeerenennnnns $ 75.00 monthly
Vision Insurance. .......cc.ccounimcrmnieaninneannas $ 20.00 monthly
Life Insurance........cccccereiimerenrenrenieninrenees $ 4.56 monthly
Long Term Disability/EAP...........ccccen.......
TOTAL.......cccccenuenes S eanssesseeess$1,379.56 monthly

DATED this_J4 _ day of Decommber , 2021.

BOARD OF COUNTY COMMISSIONERS

IN , WASHINGTON
4
Cllair Pro Tgm-Ss |
ATTEST: Memiber "if ;
Clerk of'the Board




Agenda Summary Report (ASR) 20215247

Franklin County Board of Commissioners

DATE SUBMITTED: 12/3/2021 PREPARED BY: Cariee Nave
Meeting Date Requested: 12/14/2021 PRESENTED BY: Carlee Nave
ITEM: (SelectOne) [0 Consent Agenda X Brought Before the Board

Time needed: 5 minutes

SUBJECT: Benefits Contribution for Non-Bargaining Employees and Elected Officials

FISCAL IMPACT: $349.56/month per employee beginning for February 2022 benefits premiums.
Approximately $370,000 total impact for 2022 for 85 non-bargaining employees and 11 elected officials.

| BACKGROUND:
.The County has not increased the employer contribution to employee benefits since 2015. As insurance costs

continue to rise, we are proposing that the County increase its contribution to employee benefits by
approximately $350/month in order to be comparable with employee out of pocket insurance costs for other
municipalities/counties in our local labor market for those employees covering dependents.

Due to the administrative complexity of processing retroactive changes to benefits contributions, the new
contribution amounts are proposed to be effective for February benefits plan premiums, which are processed

in January.

RECOMMENDATION:
County administration and HR recommend approval of the resolution as presented.

COORDINATION: HR worked with the County Administrator through the budget process to prepare the
recommendation. The resolution has been reviewed by T Anderson, Accounting Supervisor.

ATTACHMENTS: (Documents you are submitting to the Board)
© 3. Resolution

HANDLING / ROUTING: (Once document is fully axecuted it will be Imported into Document Manager. Please list pamefs) of partles
thet will need a pdf}

Thomas Westerman

7 c77§fy the above information is accurate and complete.
A

a/(_QLL V(OJVL/ Carlee Nave, HR Director

Revised: October 2017 @
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FRANKLIN COUNTY RESOLUTION -

BEFORE THE BOARD OF COUNTY COMMISSIONERS
FRANKLIN COUNTY, WASHINGTON

AFPPROVAL OF COUNTY BENEFITS CONTRIBUTION RATES FOR NON-BARGAINING EMPLOYEES
and ELECTED OFFICIALS

WHEREAS, the Board of Franklin County Commissioners acknowledges the importance of County employees in

delivering services to the Citizens of Franklin County; and

WHEREAS, the Board of Franklin County Commissioners endeavors to balance meeting the County’s financial
obligations and the desire to provide adequate total compensation to our valued employees; and

WHEREAS, the Board of Franklin County Commissioners desires to implement an increase in the County
contribution to benefits for non-bargaining employees and elected officials; and

WHEREAS, the Board of Franklin County Commissioners constitutes the legislative authority of Franklin County
and deems this to be in the best interest of Franklin County.

NOW, THEREFORE IT IS HEREBY RESOLVED the Franklin County Board of Commissioners hereby
approves the following contributions toward benefits premiums for benefits-eligible non-bargaining employees and

elected officials, effective January 1, 2023:

Medical Insurance..........cvuurirnnnnnniernnienn $ 1,568.25 monthly
Dental Insurance............ccocvverirreerennnnnnn, $ 92.25 monthly
Vision Insurance..........c.cccevienrenniennnennens $ 20.00 monthly
Life Insurance.......c.ccccereerernneenirneneernnns $ 4.56 monthly
Long Term Disability/EAP............c....ccoureee
TOTAL....ccvvrvrireonsenrroncoraences seeeesese$1,690.06 monthly

DATED this {th_day of Oclober  2022.

BOARD OF COUNTY COMMISSIONERS
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Agenda Summary Report (ASR)

Franklin County Board of Commissioners

DATE SUBMITTED: 9/21/2022 PREPARED BY: Shirley Jones
Meeting Date Requested: 10/04/2022 PRESENTED BY: Keith Johnson
ITEM: (SelectOne) [J Consent Agenda X Brought Before the Board

Time needed: 10 minutes

SUBJECT: Benefits Contribution for Non-Bargaining Employees and Elecied Officials

FISCAL IMPACT: $310.50/month per employee beginning for January 2023 benefits premiums.
Approximately 5358,000 total impact for 2023 for 85 non-bargaining employees and 11 elected officials.

BACKGROUND:
As insurance costs continue to rise, we are proposing that the County increase its contribution to employee

benefits by approximately $311/month in order to assist with the increase in the employee out of pocket
insurance costs.

RECOMMENDATION: .
County administration and HR recommend approval of the resolution as presented.

COORDINATION:
Margot Wilder and Shirley Jones, Co-Chairs for the Benefits Committee

Keith Johnson, County Administrator

ATTACHMENTS: (Documents you are submitting to the Board)
Resolution

HANDLING / ROUTING: (Once document Is fully exacutad it will be imported into Document Manager. Please list pamals) of parties
that will need » pdf)

Human Resources _

Administration .

Auditing

I ceth is accurate and complete.
; 5 Keith Johnson, County Administrator
Revised: OI pher 2017
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Salaries for Elected Officials

March 28, 2022 by MRSC Insight
Category: Administrative and Elected Officials, Administrative and Elected Officials-County

Many elected officials serving with Washington local governments are paid, although some are not. This
blog discusses how salaries are set for elected officials, how salaries can be changed, and whether.
offic  Backtotop it not to be paid.

https.{/mrsc.org/stay-informed/mrsc-insight/march-2022/salaries-for-elected-officials
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Setting Salaries

For most elected officials, salaries are set via ordinance by their legislative bodies. A city council determines
the salary for its members and the mayor (see RCW 35.27.130 for towns, RCW 35A.12.070 and RCW
35A.13.040 for code cities, and RCW 35.23.091 for second-class cities).

County officials’ salaries are set by the county legislative body. However, unlike for cities and towns, a
county legislative body is more limited in its discretion to set salaries since RCW 36.17.020 requires some
salaries be set at a specific amount (and no less).

For most special purpose districts, the compensation paid commissioners and/or board members is set by
the district and limited in RCW 85.38.075 to stated daily and yearly maximums. Although the statute dates
back to 2007, it allows different per diem maximums to be set every five years by the state's Office of
Financial Management (OFM), which last made such an adjustment in 2018 when it filed WSR 18-11-088.
Until the next adjustment is announced, the per diem rate may not exceed $128/day, with a yearly

maximum of $12,288.

Changes to Salaries

Periodically, a legislative body may conclude that the salaries paid to its elected officials should be
changed. Article 11, Sec. 8 of the Washington State Constitution prohibits any salary increase or decrease
after an election and during the term of office, but Article 30, Sec. 1 restricts this to those officials who set
their own salaries (i.e., city and county councilmembers, county commissioners, and special district

commissioners).

The salary of other elected officials — those who do not set their own salary — such as a city or town mayor
or a county assessor or auditor, may be increased at any time, and the new salary can go into effect
immediately. However, a salary decrease can only go into effect once a term ends.

For those officials who set their own salary (e.g., city and county councilmembers, county commissioners,
and special district commissioners), any increase or decrease in salaries may not take effect until their next
term of office. ¥ar example, if a board'af county commissioners concludes that the salary of its members
should be increased, it will need to complete action on raising those salaries prior to this November's
Sleciian. The commissioners elected in November would receive the higher salary beginning in January
2023, but any existing commissioner would receive the same (lower) salary in effect at the start of their

current term.

Using commissions or ordinances to enact a salary increase

While salaries are typically set by the legislative body, state law allows for the creation of a salary
commission to set salaries (see RCW 35.21.015 and RCW 36.17.024), thus distancing elected officials from
the process. Once a salary commission establishes salaries levels (or changes the levels) for elected
officials, these are still subject to referendum if the jurisdiction has adopted the powers of referendum. If
no ref~-~~ - i~ fjled within 30 days, the new salaries can be effective immediately. @

rark 1o lop
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If the salary commission determines a salary should be decreased, this decrease can only go into effect
after an elected official’s term ends (see Article 11, Sec. 8 of the state constitution). Many jurisdictions have
elected to use salary commissions, and below are just a few sample code provisions related to establishing

a commission:

* Pierce County Municipal Code Ch. 2.100
¢ Sequim Municipal Code Sec. 2.48.010

Spokane Valley Municipal Code Sec. 2.10.020
* Sultan Municipal Code Ch. 2.07

Whatcom County Municipal Code Ch. 2.22

Another way local governments can get around the prohibition on increasing salaries is to create code
provisions to apply automatic annual salary increases for elected officials, such as Bellingham Municipal
Code Sec 3.12.010 and Richland Municipal Code Sec. 2.32.040.

What happens to salaries when a vacancy s filled?

Since a salary increase will generally only be effective for an official who is newly elected or reelected, what
happens if someone fills a vacant position by appointment during the current term or by election for the
remainder of a term? Does the new official take the “old” salary or are they eligible for the new and
pending salary? In this case, the appointed person receives the same salary as the person who previously
held the position during the current term. The constitutional prohibition against increases in the salary of
an elected official applies to the term of office rather than to the individual who is holding the office

(see AGO 1999 No. 1).

May an Elected Official Refuse a Salary?

Sometimes elected officials will state a willingness to refuse all or part of their salary. While this likely can
be done, there are some legal issues that must be considered. As indicated above, the constitution
prohibits decreases in salary after an official's election and during the term of office. It would be illegal to
reduce the salaries established for elected positions unless the effective date of the decrease is delayed
until the beginning of the next term of office. Withholding all or part of a salary of a current officeholder
could be considered an illegal salary decrease.

However, there are two possible methods by which elected officials can individually reduce the amount of
compensation they receive, despite the constitutional restriction. The simplest way to accomplish this is for
the elected official to donate all or a part of their salary back to the local government. The donation would
be tax deductible, but income received must still be reported by the elected official for income tax
purposes and all relevant deductions taken out.

A second option might be for the official to formally waive all or part of their salary. Since the official would

not | would not be any taxable income flowing from the refused salary. Code provisions can

Back 1o top
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support this approach. For example, Chelan County Municipal Code Sec 1.264.030 allows an elected
official to voluntarily receive a salary less than that established for their position.

Salary waivers should be agreed to voluntarily, captured in writing, and done in accordance with any
existing policies. Any elected official interested in waiving all or part of their salary should consult with their
local government's legal counsel. Even with all this, it is not certain that a salary waiver is enforceable.
MRSC is aware of one instance when an elected official voluntarily waived a portion of salary, and after
leaving office, asked to be paid the portion that was waived.

RCW 52.14.010 and RCW 53.12.265 give some special district officials, such as fire and port district
commissioners, the express statutory authority to waive all or part of their salaries.

Conclusion

Setting and/or changing salaries for an elected official is dependent on the elected official’s position, the
type of local government they serve, and whether it does/does not employ an independent salary
commission. While decreases in salaries are prohibited after the election of an official or during their term

of office, local governments do have some flexibility in increasing salaries during terms.

Cities, towns, and counties may find AWC’s annual Salary and Benefit Survey a helpful tool when
determining salary levels. It is a comprehensive review of salaries and benefits provided to Washington
staff and elected officials, providing comparable data across Washington cities and counties of all sizes.

MRSC is a private nonprofit organization serving local governments in Washington State. Eligible
government agencies in Washington State may use our free, one-on-one Ask MRSC service to get answers

to legal, policy, or financial questions.

About MRSC Insight
7@ MRSC : " . : .
MRSC Insight reflects the best writing of MRSC staff on timeless topics that impact

SIcHy ‘ staff and elected officials in Washington cities, counties, and special purpose
districts.
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Article XI, Section 8 of the Washington State Constitution

Text of Section 8:
Salarles and Limitatlons Affecting.

The salary of any county. city, town, or municipa! officers shall not be increased except as provided in section 1 of
Article XXX or diministied after his election, or during his term of office: nor shall the term of any such officer be
extended beyond the period for which he is elected or appointed.ft

Article XXX, Section 1 of the Washington State Constitution

Text of Section 1:
Authorlzing Compensation Increase During Term.

The compensation of all elective and appointive state, county, and municipal officers who do not fix their own
compensation. including judges of courts of record and the justice courts may be increased during their terms of
office to the end that such officers and judges shall each severally receive compensation for their services in
accordance with the law in effect at the time the services are being rendered.

The provisions of section 25 of Article l {Amendment 35), section 25 of Article ill {(Amendment 31), section 13 of
Article 1V, section B of Article Xi. and section 1 of Article XXVilf (Amendment 20} insofar as they are inconsistent
herewith are hereby repealed il
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AGO 1988 No. 27 - Nov 9 1988

Attorney General Ken Eikenberry

COUNTIES -- COUNTY COMMISSIONERS -- PUBLIC OFFICER COMPENSATION — MIDTERM INCREASES IN COMPENSATION

The Legislature clearly intended, by amending RCW 41.04.190 in 1983, to authorize county commissioners to accept increases in health benefits on a
midterm basis; the Attorney General will not comment on the constitutionality of the 1983 amendments.

November 9, 1988

Honorable David F. Thiele

Island County Prosecuting Attorney
Island County Courthouse

P. O. Box 430

Coupeville, WA 98239

Cite as: AGO 1988 No. 27
Dear Mr. Thiele:
By letter, previously acknowledged, you have asked the opinion of this office on the following question:

May members of a board of county commissioners receive midterm increases in health care benefits which they have provided for themselves
and other county officers and employees?

We answer your question in the mammer set forth in our analysis.

ANALYSIS

As you point out in your request to us, we previously addressed this issue in AGO 1974 No. 9. At that time we concluded that the members of
a board of county commissioners may not constitutionally receive midterm increases in health care benefits as they have provided from themselves.
Our conclusion at that time was based upon the provisions of article 30, section 1 of the state constitution (Amendment 54) and upon RCW 41,04.180
and .190 [41.04.190]. Your inquiry to us at this time is based upon a 1983 legislative change to RCW 41.04.190.

[fOrig. Op. Page 2]]
Article 30, section 1 of the state constitution provides as follows:

The compensation of all elective and appointive state, county, and municipal officers who do not fix their own compensation, including judges
of courts of record and the justice courts may be increased during their terms of office to the end that such officers and judges shall each severally
receive compensation for their services in accordance with the law in effect at the time the services are rendered. @



This provision in turn interacts with article 11, section 8, which provides as follows:

The salary of any county, city, town, or municipal officers shall not be increased except as provided in section 1 of Article XXX or diminished
after his election, or during his term of office; nor shall the term of any such officer be extended beyond the period for which he is elected or

appointed.

Taken together, these two constitutional provisions permit midterm increases in compensation for officers who do not fix their own compensation, but
prohibit midterm increases for those who do.

As we stated in AGO 1974 No. 9, in 1972 the voters approved Amendment 57 to the state constitution (amending article 11, sections 5 and 8)
which allowed the Legislature to delegate to the legislative authorities of the counties the right to prescribe the salaries of its own members and the
salaries of other county officials. Following the approval of this amendment by the voters, the Legislature granted to the legislative authorities of all
counties the power to increase the salary levels fixed by the Legislature. Laws of 1973, 1st Ex. Sess., ch. 88, § 2, p. 683 (amending RCW 36.17.020).
Accordingly, county legislative authorities then became officials who fix their own compensation,

As we have seen, article 30, section 1 (Amendment 54) provides for increases in compensation only for officials who do not fix their own
compensation. When AGO 1974 No. 9 was issued, RCW 41.04.180 authorized the purchase of hospitalization and medical aid for county employees
and their dependents. At that time, RCW 41.04.190 read as follows:

The cost of any such group policy or plan to any such public agency or body shall be deemed additional compensation to the employees or
elected county officials covered thereby for services rendered. . . .

[[Orig. Op. Page 3]]
In 1983, RCW 41.04.190 was amended as follows:

The cost of any such group policy or plan to any such public agency or body shallnot be deemed additional compensation to the employees or
elected county officials covered thereby ....

Laws of 1983, Ist Ex. Sess., ch. 37, § 1, p. 1667.

The foregoing statutory change purports to alter the nature of health care benefits so as to permit mid-term increases providing for group
insurance coverage. In looking at the legislative history of SSB 3079 (Laws of 1983, 1st Ex. Sess., ch. 37, sec. 1, p. 1667) we find that the Legislature
was concerned that the existing statutes varied regarding the availability of group insurance benefits for officials of various local governments. In
arguing for passage of the amendment, proponents stated:

This is currently being done in most other areas. Other major special purpose districts (school districts, PUD's) can provide such benefits to
their officials. Counties and cities can provide such benefits to their officials. Since such benefits for county officials are deemed to be compensation,
the rates paid to the county commissioners cannot be increased during the current term of office of the county commissioner. This would remove the
necessity for the county commissioner to pay out of his or her pocket for increased rates.

House Committee on Local Government, House Bill Report on Engrossed Substitute Bill 3079 (April 28, 1983). No one argued or testified against
passage of this bill.

By way of background, the Legislature noted:

It is not clear whether insurance benefits for county elected officials and employees may be considered compensation. The Legislature has not
studied the whole issue of compensation and benefits of special district officials in recent years. The compensation and benefit provisions are not
uniform or comparable between the many special purpose districts.

Final Legislative Report Forty-Eighth Legislature 1983( at p. 200).

There remains a question whether the Legislature exceeded its constitutional power in defining the cost of group insurance policies or plans
not to be compensation. In keeping with our [[Orig. Op. Page 4]] long-standing policy, we will not directly address the constitutionality of the current
version of RCW 41.04.190.

We will note, however, that we addressed the constitutionality of compensation for elective officials in AGO 53-55 No. 355 and have attached

a copy of that opinion for your review. In that opinion, we concluded:



The term "compensation” as used in Article XI, sec. 8 of the Washington Constitution, forbidding an increase in compensation to elected
municipal officials during their term of office, is "broad enough to include any kind of remuneration from the public treasury for a public officer,

whether by way of what is called salary or otherwise." State ex, rel. Funke v. Board of Commissioners, 48 Wash. 461, 465, 93 Pac. 920 (1908).
Therefore, if elective officials were to receive its benefits during the current term, the health and welfare plan would constitute additional

compensation in violation of Article XI, sec. 8 of the Washington Constitution.
AGO 53-55 No. 355.
We trust the foregoing will be of assistance to you.

Very truly yours,
KENNETH O. EIKENBERRY
Attorney General

MEREDITH WRIGHT MORTON
Assistant Attorney General

News
Media Contacts (/media-contacts)

News Releases {/pressrelease.aspx)
Ferguson File (/news/ferguson-file)

Soclal Media {/social-media)

Office Information
About Bob Ferguson (/about-bob-ferguson)

AGO Environmental Policies {/environmental-policies)

Mission, Vision & Values {/misslon-vision-values)

Contact Us {/contactus.aspx)

Office Divisions (/office-divisions)

Office Locations {/office-locations)

Annual Reports {/annual-reports)

Budget {/budget)

History {/brief-history-office-attorney-general)

Washington's Attorneys General - Past and Present {/washingtons-attorneys-general-past-and-present)
Roles of the Office {/roles-office)

Task Forces (/task-forces)

FAQs {/frequently-asked-questions-faqs)

Procurements & Contracts {/contracts)

Technology {/technology)

Privacy Natice {/privacy-notice)

Rulemaking Activity (/rulemaking-activity)

Tribal Consent & Consultation Policy {/tribal-consent-consultation-policy)

Serve The People
Economic Justice & Consumer Protection

Safeguarding Consumers (/safeguarding-consumers)
Antitrust/Unfair Trade Practices (/antitrustunfair-trade-practices)
Medicaid Fraud Control {/medicaid-fraud)

Lemon Law (/lemon-law-0)



Protecting Ratepayers - Public Counsel {/utilities-regulated)
Protecting Youth (/protecting-youth})
Protecting Seniors (/protecting-seniors)

ial Justice & Civil Rights
Civil Rights Division UWibg-luke-civil-rightsdivision)
Environmental Protection Division {/environmental-protection-division)
Hanford Litigation {/hanford)
Veteran and Military Resources (/veteran-and-military-resources})
Campaign Finance Law Enforcement {/enforcement-campaign-finance-laws)
Criminal Justice & Public Safety
Criminal Justice (/criminal-justice)
Sexually Violent Predators (/sexually-violent-predators)
Homicide Investigation Tracking System {HITS) (/homicide-investigation-tracking-system-hits)
Financial Crimes Unit {/financial-crimes-unit)

Firearms (/firearms)

Initiatives
Open Government {/open-government)

Wing Luke Civil Rights Division {/wing-luke-civil-rights-division)
Environmental Justice (/environmental-justice-initiative)

Human Trafficking {/human-trafficking)

Sexual Assault Kit Initiative {/sexual-assault-kit-initiative)

Combating Dark Money/Campaign Finance Unit (/fenforcement-campaign-finance-laws)
Opioid Epidemie {/2017-opioid-summit)

Veterans Advocacy (/veteran-and-military-resources)

2023 Legislative Agenda (/2023-legislative-agenda)

Student Loans/Debt Adjustment and Collection {/studentloanresources)
Immigration Services Fraud {/immigration-services)

Vuinerable Adult Abuse {/vulnerable-adult-abuse)

Robocall and Telemarketing Scams {/robocall-and-telemarketing-scams)
Federal Litigation {/federal-litigation)

Resources
Consumer Scam Alerts {(/scam-alerts)

File a Complaint {/file-complaint)

Executive Ethics Board (http://www.ethics.wa.gov/index.htm)

Sign up for Newsletter Emails (http://atg.us10.list-managel.com/subscribe?u=28364d02479d9d79402df2b208&id=ae281aef5h)
Avoiding Unconstitutional Taking (favoiding-unconstitutional-takings-private-property)

Publications & Reports {/publications-reports)

Student Loan Survival Guide {/studentloanresources)

Veteran and Military Resources (/veteran-and-military-resources)

Civil Rights Resource Guide {/wing-luke-clvil-rights-division)

Immigration Guidance {/immigrationguidance)

Open Government Resource Manual (fopen-government-resource-manual)

Data Breach Report {https://agportal-s3bucket.s3.amazonaws.com/2021%20Data%20Breach%20Report.pdf)
Keep Washington Working Act FAQ for Law Enforcement (/keep-washington-working-act-fag-law-enforcement)

AG Opinions
Opinions by Year (/ago-opinions-year)



Opinions by Topic (/ago-opinion/glossary)
Opinion Requests {/pending-attorney-generals-opinions)

Employment
Experience Excellence (/experience-excellence)

Employee Testimonials (femployee-testimonials)

Attorneys & Law Clerks {/attorneys-and-law-clerk-careers)

General Employment Opportunities {/general-employment-opportunities)
Exempt Positicns (/fexempt-positions)

WA Management Service (/wa-management-service-exempts)

Volunteer and internship Opportunities (/volunteer-and-internship-opportunities)

Diversity {/diversity)
Office Locations {/office-locations)

Contact Us (/contactus.aspx)

Privacy Notice (/privacy-notice)
Accessibility Policy {/ago-accessibility-policy)
Employee Resources (/employee-resources)
Rulemaking Activity {/rulemaking-activity)
Sitemap {/sitemap)

Access Washington {http://access.wa.gov)

Contact Webmaster (https://fortress.wa.gov/atg/formhandler/ago/WebmasterContactForm.aspx)

{/employee-resources-page}1125 Washington St SE « PO Box 40100 » Olympia, WA 98504  (360) 753-6200
OFFICE HOURS: 8:00 AM - 5:00 PM Monday - Friday Closed Weekends & State Holidays



ADA Accessibility {/ago-accessibility-policy) Other Languages (/languages)

soiehn  Washington State (/)
@_ Office of the Attorney General
&7 Attorney General Bob Ferguson
]
Home (/) | AGO Oplinlon (fago-opinions) | SCHOOL DISTRICTS - OFFICES AND OFFICERS — COMPENSATION — STATE C;JNSTITUTION

SCHOOL DISTRICTS -- OFFICES AND OFFICERS --
COMPENSATION -- STATE CONSTITUTION

127
IR ) e T o -7 — (Wtps i AwWw. atg Wi goy

AGO 1989 No. 5 - Feb 23 1989

Attorney General Ken Eikenberry

SCHOOL DISTRICTS -- OFFICES AND OFFICERS —~ COMPENSATION — STATE CONSTITUTION

1. Currently serving school directors may lawfilly adopt a resolution to receive compensation of fifty dollars or less per day as authorized by RCW
28A.57.327, but they may not constitutionally receive the compensation authorized until the beginning of their next respective terms of office.

2. IfRCW 28A.57.327 were amended to make school director compensation automatic, with no discretionary act of the local board of directors
involved, there would be no constitutional bar to the receipt of such compensation on a midterm basis.

-------------

February 23, 1989

Honorable Ken Jacobsen
State Representative
Forty-Sixth District
7307 - 40th Avenue NE
Seattle, WA 98115

Cite as: AGO 1989 No. 5
Dear Representative Jacobsen:
By letter previously acknowledged, you have requested the opinion of this office on the following questions:

(1) May currently serving school directors by duly adopted resolution receive compensation of fifty dollars or less per day when attending
meetings or performing services on behalf of the school district during their current terms of office?

(2) IfRCW 28A.57.327 were amended to make school director compensation automatic, what effect would this have on your response to
question 1?

We answer your first question in the negative and your second question in the manner set forth in our analysis.

ANALYSIS

School districts are municipal or quasi-municipal corporations. RCW 28A.58.010. They are created by the Legislature and can exercise only
those powers expressly granted {[Orig. Op. Page 2]] and those impliedly granted or incident to the declared objects and purposes of the district. Noe

v. Edmonds Sch, Dist., 83 Wn.2d 97, 515 P2d 977 (1973).

Article 30, section 1 of the state constitution provides in part: @



The compensation of all elective and appointive state, county, and municipal officers who do not fix their own compensation, including
judges of courts of record and the justice courts may be increased during their terms of office to the end that such officers and Jjudges shall each
severally receive compensation for their services in accordance with the law in effect at the time the services are being rendered.

Article 11, section 8 deals with salaries and states as follows:

The salary of any county, city, town, or municipal officers shall not be increased except as provided in section 1 of Article XXX or
diminished after his election, or during his term of office; nor shall the term of any such officer be extended beyond the period for which he is elected

or appointed.

The governing body of a school district is known as the board of directors. RCW 28A.57.312. Directors are elected for four year terms in the
manner prescribed by chapter 28A.57 RCW. Because school districts are municipal corporations, members of the board of directors are elective
municipal officers, thus placing them within the scope of article 30, section 1 and article 11, section 8 of the state constitution.

Although serving as elected municipal officers, school ditectors traditionally have received no salary or compensation for services performed
on behalf of the district. Recognizing this as an inequity, the Legislature in 1987 declared the policy of the state to be to:

(1) Ensure, for the sake of educational excellence, that the electorate has the broadest possible field in which to choose qualified
candidates for its school boards;

(2) Ensure that the opportunity to serve on school boards be open to all, tegardless of financial circumstances; and

(3) Ensure that the time-consuming and demanding service as directors not be limited to those able or {[Orig. Op. Page 3]] willing to
make substantial personal and financial sacrifices.

Laws of 1987, ch. 307, § 1, p. 1082.
Along with this statement of intent, the 1987 Legislature added 2 new section to chapter 28A.57 RCW:

Each member of the board of directors of a school district may receive compensation of fifty dollars per day or portion thereof for
attending board meetings and for performing other services on behalf of the school district, not to exceed four thousand eight hundred dollars per year,
if the district board of directors has authorized by board resolution, at a regularly scheduled meeting, the provision of such compensation. A board of
directors of a school district may authorize such compensation only from locally collected excess levy funds available for that purpose, and
compensation for board members shall not cause the state to incur any present or future funding obligation.

Any director may waive all or any portion of his or her compensation under this section as to any month or months during his or her
term of office, by a written waiver filed with the district as provided in this section. The waiver, to be effective, must be filed any time after the
director's election and before the date on which the compensation would otherwise be paid. The waiver shall specify the month or period of months

for which it is made.

The compensation provided in this section shall be in addition to any reimbursement for expenses paid to such directors by the school
district,
Laws of 1987, ch. 307, § 2, p. 1082 (codified as RCW 28A.57.327).

As we saw in article 30, section 1, compensation of municipal officers may be increased during their terms of office if they do not fix their
own compensation. If they do fix their own compensation, they may not increase their compensation during their current terms of office. Const. art,
11, § 8. RCW 28A.57.327 provides that the district board of directors must authorize the payment of compensation by board resolution,

In AGO 1969 No. 2, we addressed a similar question pertaining to public wiility district commissioners. As we stated in that opinion:

[[Orig. Op. Page 4]]

In order to say that the commissioners of a public utility district might provide themselves with a mid-term increase in their compensation, it
would be necessary to read the constitutional amendment in question as if it said that pay increases during their terms of office might be granted to

“municipal officers who do not fix their own compensation, and. as well, those who do fix their own compensation within maximums established by

the legislature "



AGO 1969 No. 2, at 5. Also addressed in that opinion was a statute very similar to RCW 28A.57.327, which provided for payment to fire district
commissioners not to exceed ten dollars per day or thirty dollars per month for attendance at board meetings and performance of other services on
behalf of the district. Similarly, such payments were to be fixed by resolution. We stated:

[The authority granted by this statute is such as to enable a board of fire commissioners to grant its members an increase in their compensation
(either from none to some or from a fixed to a higher rate) . . . .

AGO 1969 No. 2, at 6.

InState ex rel. Wyrick v, Ritzville, 16 Wn.2d 36, 132 P2d 737 (1942), the court considered whether the constitution prohibited payment of
compensation in the first instance where no compensation previously attached to positions on the Ritzville City Council. In finding a constitutional

violation, the court stated:

It is as much in violation of the spirit and purpose of the constitution to permit payment of compensation to an officer during his term of
office, where previously the office carried no compensation, as it is to permit the amount of compensation, previously fixed, to be increased and such
increase of compensation paid to one who, at the time of the increase, is holding office under an unexpired term.

State ex rel. Wyrick v, Ritzville, 16 Wn.2d at 39,

In 1983 we again addressed the provisions of article 30, section 1. AGO 1983 No. 6 concerned resolutions adopted by commissioners of
public hospital districts. The Legislature had amended RCW 70.44.050 to allow for a compensation increase from $25 to $40 per day. We found that
adopting a resolution increasing the daily rate from $25 to $40 would be fixing compensation under article 30, section 1, stating:

([Orig. Op. Page 5]]

By the passage of such a resolution, the commissioners, in our judgment, would clearly be increasing their own compensation. Accordingly,
any such increases may not constitutionally take effect until the commencement of each commissioner's next ensuing term of office.

AGO 1983 No. 6, at 2.

In your letter, you question whether choosing to accept any payment for the first time is the same as increasing one's compensation while in 2
current term of office. We believe it is. RCW 28A.57.327 sets limits on the amount of compensation that may be paid to school district directors.
However, the compensation must be established by board resolution. Passage of the resolution is an establishment of compensation,

As you also pointed out in your letter to us, if we find that school directors fix their own compensation thereby making them ineligible to
receive the monies until they are next elected, this has placed school boards in the awkward situation where some directors are receiving allowable
compensation while others must await the beginning of their next ensuing term. This appears to be in keeping with section 1, chapter 307, Laws of
1987, in which the Legislature stated its intention that the ficld of candidates for school board positions be broadened and that the opportunity to serve
on school boards be opened to all regardless of financial circumstances. The law appears to target future school board directors rather than those

currently serving.

In summary, we conclude that the board of directors of a school district are municipal officers who fix their own compensation. Accordingly,
they may not increase their own compensation during their current terms of office pursuant to article 30, section 1 and article 1 1, section 8 of the state
constitution. Thus, we answer your first question in the negative.

We turn now to your second question, which is repeated here for ease of reference:

IfRCW 28A.57.327 were amended to make school director compensation automatic, what effect would this have on your response to
question 1?

RCW 28A.57.327 provides that monies for compensation of school directors may be paid only from locally collected excess levy funds. We
assume that in asking your second question, it is your intention that school directors would automatically receive compensation of fifty dollars per day
unless they decided to [[Orig. Op. Page 6]] waive the monies, or unless the district lacked excess levy monies to fund compensation,

In 1974, we addressed this issue in an opinion relating to legislatively granted salary increases for county commissioners. That opinion noted
that in AGO 1969 No. 2, we had advised that members of a board of county commissioners were not precluded from receiving mid-term salary

increases granted by the Legislature. We then advised:



Neither the spirit nor the letter of the constitution is violated by the payment to a county commissioner of a mid-term salary increase provided
for by the legislature - as distinguished from one which is granted by the commissioners themselves. In the one case, the new salary is fixed by a state
law enacted by the legislative authority of the state; in the other, it is fixed by a county ordinance or resolution requiring the approval of the

commissioners themselves for passage.
AGO 1974 No. 9, at 5.

Our opinion remains the same as it relates to school directors. Were the Legislature to amend RCW 28A.57.327 to provide for compensation
in the amount of fifty dollars per day (or some other amount) without the necessity for school board resolution approving the compensation, directors
could receive the compensation without violating article 30, section 1 or article 11, section 8. For constitutional purposes, the important thing is to
remove the salary increase entirely from the discretion of the local board of directors. So long as the Legislature and not the local board is deciding on
the increase, article 30, section I permits mid-term increases in compensation.

We trust the foregoing will be of assistance to you.

Very truly yours,
KENNETH O. EIKENBERRY

Attorney General

MEREDITH WRIGHT MORTON
Assistant Attorney General
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