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Novell’s “Motion in Limine No. 8” is an untimely motion for partial summary judgment
seeking to exclude Novell’s copyright registrations as evidence of its slander on SCQO’s title.
Novell’s motion also fails for the reasons that follow.

1. SCO’s allegations about Novell’s copyright registrations include Novell’s public

announcements concerning those registrations. In addition to filing copyright applications in

September and October 2003, Novell issued a press release on December 22, 2003, stating that
Novell “owns the copyrights in UNIX, and has applied for and received copyright registrations
pertaining to UNIX consistent with that position.” Novell’s website continues to publish that
press release, and also lists and publishes the registrations themselves.> Novell does not even
attempt to articulate grounds for excluding these public statements.

2. Itis beyond argument that recordation filings give rise to claims for slander of title.

Indeed, the courts routinely cite such filings as an independent basis for slander of title claims.

See, e.q., First Sec. Bank of Utah, N.A. v. Banberry Crossing, 780 P.2d 1253, 1257 (Utah 1989)

(claim lies where defendant “wrongfully records or publishes” statement); Howarth v. Ostergaard,

30 Utah 2d 183, 185 (1973) (same); RJIW Media, Inc. v. CIT Group/Consumer Fin., Inc., 202 P.3d

291, 296 (Utah Ct. App. 2008) (same). In addition, the courts have repeatedly found defendants
liable for slander of title based on the recording of instruments claiming a property interest. See

e.q., Olsen v. Kidman, 120 Utah 443, 451 (1951) (defendant liable for wrongful recording of

instrument); Dowse v. Doris Trust Co., 116 Utah 106 (1949) (same). Novell fails to confront, or

even acknowledge, this long-established precedent.

3. The Noerr-Pennington doctrine does not apply in this situation. Novell cites no case

that expands the doctrine beyond its use as a defense in antitrust cases to a slander of title case, let

alone to shield a defendant from liability for slanderous statements made in applications recording

! http://www.novell.com/news/press/novell statement on unix_copyright registrations;

http://www.novell.com/licensing/ntap/legal.html.



http://www.novell.com/news/press/novell_statement_on_unix_copyright_registrations
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alleged ownership of copyrights or any property. As explained, the case law consistently makes
clear that such statements are an independently sufficient basis for such liability.

4. Novell’s reqgistration applications are not entitled to Noerr-Pennington protection

because they are not petitions for government action. Even in the antitrust context, the Noerr-

Pennington doctrine protects only persuasive requests for discretionary action by the government.

See, e.0., E. Railroad Presidents’ Conference v. Noerr Motor Fright, Inc., 365 U.S. 127, 138

(1988) (equating protected petitioning with “an effort to persuade an independent government
decision-maker through the presentation of facts and arguments”). Ministerial filings, such as the
Novell applications at issue, are not entitled to protection because they are not persuasive in nature

and are not requests for government action. See, e.g., Litton Sys. v. Am. Telephone & Telegraph

Co., 700 F.2d 785 (2d Cir. 1983) (tariff filing did not merit protection); In re Buspirone Patent

Litig./In re Buspirone Antitrust Litig., 185 F. Supp. 2d 363, 371 (S.D.N.Y. 2002) (patent listing

accepted and reviewed by the FDA did not merit protection); see also Organon, Inc. v. Mylan

Pharms., Inc., 293 F. Supp. 2d 453, 458-59 (D.N.J. 2003) (filing a patent for listing by FDA was
not “petitioning activity” because the FDA’s action was “purely ministerial™).

5. Novell’s arguments regarding the strength of its litigation position are irrelevant to the

analysis. Novell did not file the applications at issue in connection with any “petition” it brought
before this Court. In fact, Novell filed its copyright applications and certifications in September
and October 2003, and announced and published the registrations in December 2003. SCO filed
this lawsuit in January 2004, and Novell did not bring any counterclaims until it filed its Answer
to SCO’s Amended Complaint on July 29, 2005. Novell thus did not bring any “petition” before
this Court for nearly two years after filing its copyright applications. Novell does not cite any

support for the proposition that a “petition” can retroactively cure liability.



The alleged strength of Novell’s subsequent legal claims is inconsequential. The Noerr-
Pennington doctrine protects against liability for antitrust activity flowing from government action
— the “intended consequence” of petitioning activity — but not against liability for harms resulting

from the petitioning activity itself. See, e.qg., Federal Trade Comm’n v. Superior Court Trial

Lawyers Ass’n, 493 U.S. 411, 424-25 (1990) (concluding that defendants’ lobbying efforts were

themselves restraints on trade); City of Columbus v. Omni Advertising, Inc., 499 U.S. 365, 381

(1991) (no protection where anticompetitive activity “is sought to be achieved only by the
lobbying process itself, and not by the government action that the lobbying seeks”). Apart from
the question of Novell’s bad faith, the applications thus are not entitled to any immunity.

CONCLUSION

SCO respectfully submits, for the reasons set forth above, that the Court should deny
Novell’s “Motion in Limine No. 8.”

DATED this 19th day of February, 2010.
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