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ASSET PURCHASE AGREEMENT

_ ‘This ASSET PURCHASE AGREEMENT (the "Agreement”) is made and
entered into as of September 19, 1995 by and between The Santa Cruz Operation, Inc, a
Califormia corporation ("Buyer”) and Novell, Inc,, 2 Delaware corporation ("Seller”).

RECITALS

A.  Seller is engaged in the business of developing 2 line of software products
currently known as Unix and UnixWare, the sale of binary and source code licenses to
various versions of Unix and UnixWare, the support of such products and the sale of
other products which are directly related to Unix and UnixWare (collectively, the
"Business”).

B, 'The Boards of Directors of each of Seller and Buyer believe it is in the
best interests of each company and their respective stockholders that Buyer acquire
certain of the assets of, and assume certain of the liabilities of Seller comprising the
Business {the "Acquisition”).

C.  In connection with the Acquisition Buyer will issue to Seller 6,127,506
shares of Common Stock of Buyer (the "Shares”).

D. * In connection with the acquisition by Setler of the Shares, Buyer and Seller
desirs 1o set forth certain agreements with respect to the governance of Buyer following
the closing of the Aeruisition. ‘

NOW, THEREFORE, in consideration of the covenaxts, promises and
representations set forth herein, and for other good and valuable considération, the
parties agree as follows: : : ‘

ARTICLE 1
THE ACQUISITION
1.1 hase o ets.
(2) chase and Sale of Assets. On the terms and subject 1o the
conditions set forth in this Agreement, Seller will sell, convey, transfer; assign and deliver
to Buyer and Buyer will purchase and acquire from Seller on the Closing Date (as

defined in Section 1.7), all of Seller’s right, title and interest in and to the assets and
properties of Seller refating to the Business (collectively the "Assets™) identified on
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Schednle 1.1 (a) herete. Notwithstanding the foregoing, the Assets to be so purchased
shail ot include those assets (the *Excluded Assets”) set foith on Schedule 1.1 (b):

‘ Assumption of Liabilities. At the Closing, Buyer shall
assume those obligations and liabilities of Seller set forth on Schedule 1.1{c) hereto
(collectively, the "Assumed Liabilities").

(¢) Liabilities Not Assumed. Other than the Assumed Liabilities,
Buyer shall not assume, nor shail Buyer or any affiliate of Buyer be deemed to have
assumed or guaranieed, any other liability or obligation of any nature of Seller, or claims
of such liability or obligation, whether accrued, matured or unmatured, liquidated or
unliquidated, fixed or contingent, known or unknown arising out of (i) acts or
occurrences related to any of the Assets, prior to the Closing Date, or (i) any other
liability or obligation of Seller which is not an Asswmed Liability (collectively, the
*Unassumed Liabilities”). Seller will remain responsible for all Unassumed Liabilities.

12 Payments.

(a) Consideration for Assets: 8 On the terms and subject to
the conditions set forth in this Agrecment, as full payment for the transfer of the Assets
by Seller to Buyer, at the Closing Buyer shall assume the Assumed Liabilities and issue
to Seller 6,127,500 shares of fully paid and nonassessable shares of Common Stock of
Buyer (the "Shares” or the "Purchase Price”).

Rovalties. Buyer agrees to collect and pass through o Seller
one hundred percent (100%) of the SVRX Royalties as defined and described in Section
4.16 hereof. Seller agrees to pay Buyer an administrative fee of five percent (5%) of the
SVRX Royalties. Seller and Buyer further acknowledge and agree that Seller is retaining
all rights to the SVRX Royalties notwithstanding the transfer of the SVRX Licenses to
Buyer pursuant hereto, and that Buyer only has legal title and not an equitable interest
in such royalties within the meaning of Section 541(d) of the Bankmptcy Code. For
purposes of administering the collection of SVRX Royalties, the parties acknowledge
that the royalties shall continue to be recognized as royalties by Seller on an ongolng
basis and the parties shall take snch commercially reasonable steps as may be necessary
to effectuate the foregoing for financial acconnting and tax purposes. In addition, Buyer
agrees to make payment to Seller of additional royalties retained by Seller in respect of
the transfer of UnixWare and on account of Buyer’s future sale of UnixWare products.
The amouats and timing of additional royalties to be paid in connection with Buyer's
sale of the UnixWare products are identified in detail on Schedule 1.2(b) hereto. Seller
shall be entitled to conduct periodic audits of Buyer concerning all royalties and '
payments due to Seller hereunder or under the SVRX Licenses, provided that Seller
shall conduct such audits after reasonable notice to Buyer and during normal business
hours and shall not be entitled to more than two (2) such audits per year. The cost of
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any such audit shall be borne by Seller, uniess such audit reveals a payment shortfall in
excess of 5% of amounts due hereunder in which case the cost of such andit shall be
borne by Buyer,

(c)  Allgcation of Purchase Price. Within 45 days following the
Closing Buyer shall prepare and deliver to Seller, subject to Seller’s approval, an
allocation of the Purchase Price plus any other consideration properly allocable among
the Assets (the "Allocation”). 'The parties agree that all tax retuxns and reports
(inchuding Ynternal Revemue Service (‘TRS*) Form 8594) and all financial statements shall
be prepared in & manner consistent with (and the pasties shall not otherwise take a
position inconsistent with) the Allocation unless required by the IRS or state taxing
anthority. The Allocation shall be prepared in 2 manner consistent with Section 1060 of
the Internal Reverue Code of 1986, as amended (the "Code"), and the income tax
regolations promulgated thercunder.

() Transfer Taxes. Buyer shall pay and promptly discharge
when due the entire amount of any and all sales and use tax ("Sales Taxes") imposed or
levied by reason of the sale of the Assets to Buyer. The parties shall cooperate with
each other to the extent reasonably requested and legally permitted to minimize any such
Sales Taxes.

1.3  Transfer of Customers.
(a) Transfer of Customers.

Y] Intent. Tt is the intent of parties hereto that all of the
Bustoess and all of Seller’s backlog, if any, relating to the Business be transferred to
Buyer. Accordingly, all parties agres to facilitate the transfer of customers of the
Business from Seller to Buyer following the Closing. .

(i) Purchase Order Data, Seller shall make available to
Buyer, upon request {A) a list of all outstanding written costomer orders, parchase
orders and other customer commitments from the current customers of the Business (the
"Current Customers”), (B) the names of all carrent Customers, and (C) data regarding
Seller’s standard cost of sales for the items covered by such orders, and shall provide
upon request such other information as is (AA) relevant to profitability on such items,
Ij(l;}B) available to Seller without incursing undue effort or expense and (CC) requested

Buyer.

(iii) Transfer of Orders: Assignments. Prior to the Closing,

Seller and Buyer agree to cooperate with each other in conducting joint contacts with the
Current Customers (as appropriate) for the purpose of attempting to obtain such
customers” copsent to transfer orders from Seller to Buyer {or o issue new orders to
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Buyer for the same or similar items) and to assign Seller’s rights and benefits under the
contracts included in the Assets to Buyer as of the Closing. -

’ (iv) Assumption of Obligation. To the extent that an
order is transferred or assigned to Buyer or that Buyer accepts a uew purchase order
from a Current Customer, Buyer agrees to assume and pexform all obligations
thereunder. : ‘

14  Non-Assignment of Certain Items, Notwithstanding anything to the
contrary in this Agreement, to the extent that the assignment or license hereunder of any
of the Assets shall require the consent of any other party (or in the event that any of the
Assets shall be nonassignable), nefther this Agreement nor’ any action taken pursuant to
its provisions shall constitute an assignment or lcense or an agreement to assign or
license snch Assets if the requisite consents are not obtained and such assignment or
license or attempted assigmment or license would constitute a material breach or result
in the loss or diminution thereof; provided, however, that Seller shall, at its own expense,
use reasonable commercial efforts to obtain all third party consents necessary to assign
or license the Assets to. Buyer, and Seller herehy consents to Buyer using such efforis as
it deems necessary or appropriate to effect the sams, In the event that notwithstanding
the efforts of Seller and Bayer all assignments or licenses needed to assign or license the
Assets to Buyer camot be provided to Buyer, Seller shall negotiate an alternative
assignment or license as to such Assets so as to afford Buyer, to the extent practicable,
the same or similar benefits and rights as if such assignment or license had occurred.

15 Trapsitional Contracts. The parties acknowledge that it may not be
practical or advisable to assign or terminate certain contracts (such as Seller’s Master
License Agreements ("MLAs")) pursuant to which Seller has granted third parties rights
to sell, distribute, obtain support and/or maintain Seiler’s UnixWare products (such
coniracts to be referred to hereinafter coflectively as the "Transitional Contracts™), In
such cases, Seller and Buyer will nse diligent efforts to transition such business '
(concerning the Business only) and the customer relationship relating to such. business to
Buyer such that any new agreements concerning the Business will be entered into by, and
support and maintenance will be provided by, Buyer, except where Buyer is unable to do
so. In any event, Buyer shall be entitled to the revenne and bexefits received by Seller
reasunably attributable to support or maintenance of the products pursnant to the
Transitional Contracts (even if prepaid before Closing) net of Seller’s identifinble direct
expenses of support and maintenance related specifically thereto and documented to
Buyer. Seller may retain such units of inventory of products as it deems reasonably
necessary solely to satisfy customers under Transitional Contracts ji accordance with this
paragraph if Buyer is unable to do so. Following the Closing, Seller shall not enter into
any new Transitional Contracts nor extend the term of any existing contract. Except for
revenue from MLAs, Buyer and Seller shall negotiate a mutually acceptable arrangement
to afford Buyer the benefits of ongoing licenses which are intended to be assigned
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hereunder as part of the Assets but which cannot be assigned due to third party
objections.

1.6  License Back of Assets. - Concurrent with the Closing, Buyer shall
execnte a license agreement under which it shall grant lo Seller a royalty-free, perpetual,
worldwide license to (i) all of the technology included in the Assets and (i) alt
derivatives of the technology included in the Assets, including the "Eiger” product release
(such licensed back technology to be referred to collectively as "Licensed Technology").
Seller agrees that it shail use the Licensed Technology only (i) for internal purposes
without restriction or (if) for resale in bundled or integrated products sold by Seller
which are not dircctly competitive with the core products of Buyer and in which the
Licensed Technology does not constifute a primary portion of the value of the total
bundled or iutegrated product. The license agreement shall include reasonzable
provisions concerning Buyer’s obligation to provide documentation and support for the
Licensed Technology. The license agreement shall also provide Sciler with an unlimited
royalty-free, perpetual, worldwide license to the Licensed Technology upon. the
accurrenice of a Change of Control of Buyer described in Section 6.3(c) hereof. Inthe
event of a Change of Control of Selter (as defined in Section 6.6 hereof), the license
granted pursuant to the license agreement shall be limited to Seller’s products either
developed or substantially developed as of the time of the Change of Control.

1.7  Closing.

(@) Closing. Unless this Agreement is earlier terminated
pursuant to Article VIL, the closing of the transactions contermplated by this Agreement
(the "Closing") shall be held at the offices of Wilson, Sonsini, Goodrich & Rosati, 650
Page Mill Road, Palo Alto, California 94304, at 10:00 2. on the date which jis two
business days following satisfaction or waiver of the last of the condidons to Closing as
set forth in the Article IV hereof, or on such other time and/or date as the parties agree
(the acmal date on whick the Closing occurs is referred to herein as the "Closing Date™).

(b) Delivery. At the Closing:

' (1] Buyer shall deliver to Seller an instrument of
assumption of Habilities by which Buyer shall assume the Assumed Liabilities as of the
Closing;

(i Buyer shall deliver to Seller a certificate or cerfificates
representing the Shares; ‘

{iii) Seller shall deliver to Buyer all bills of sale,
endorsements, assignments, consents to assignments to the extent obtained and other
instruments and documents as Buyer may reasonably request to seil, convey, assign,
transfer and deliver to Buyer Sciler's title to all the Assets; and
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) Seller and Buyer shall deliver or cause to be delivered
10 one another such other instraments and documenis necessary or appropriste to
evidence the due execution, delivery and performance of this Agreement.

| . (¢)  Taking of Necessary Action: Further Action. If, at any time
after the Closing Date, any further action is necessaxy or desirable to carxy out the
purpeses of this Agreement the parties agree to take, and will take, all such lawful and
" necessary and/or desirable action. ‘ '

ARTICLE IX
REPRESENTATIONS AND WARRANTIES OF SELLER

Except as described with reasonable particularity in the Seller Disclosure
Schedule (which shall cross-reference to the particular section below to which such
description applies) delivered by Seller to Buyer simultaneously with the execution of this
Agreement, as such Seller Disclosure Schedule may be updated and/or amended
pursuant to Section 4.11 hereof (the "Seller Disclosure Schedule”), Seller represents and
warrants to Buyer that: :

21  Qrganization, Standing and Power. Seller is a corporation duly
organized, validly existing and in good standing under the Iaws of its state of
incorporation, and has all requisite corporate power and anutherity to own, operate and
lease its propertiés and to carry on its business as now being conducted. Seller is duly
qualified as a foreign corporation and is in good standing in each jurisdiction in which
the failure to so qualify reasonably would be expected to have a material adverse effect
on the Business Condition of the Business. (As used in this Agreement, "Business
Condition” with respect to any corporate entity, group of corporate entities or the

Business shall mean the business, financlal condition, resalts of operations and assets of

such corporate entity, group of corporate entities or the Business, as the case may be.)
Seller bas made available to Buyer complete and cotrect copies of the Centificate of
Incorporation and Bylaws of Seller, as amended to the date hereof.

22  Authority. Seller bas all requisite corporate power and anthority to
enter into this Agreement and, to copsummate the transactions contemplated hereby.
The execution and delivery of this Agreement, the performance by Seller of s
obiigations hereunder and the consummation of the transactions contemplated hereby
have been duly and validly authorized by all necessary corporate action on the part of
Selle, and have been approved by the Board of Directors of Seller. No other corporate
proceeding on the part of cither Seller is necessary to authorize the execution and
delivery of this Agreement by Seller or the performance of Seller’s obligations hereundet
or the consummation of the transactions contemplated hereby. This Agreement has
been duly executed and delivered by Seller and constitutes a legal, valid and binding
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obligation of Seller enforceable against Seller in accordance with its terms, except as
enforcement may be limited by bankruptey, insolvency, or other similar laws affecting the
enforcement of creditors’ rights generally and except that the availability of equitable
remedies is subject to the discretion. of the court before which any proceeding therefor
may be brooght. Subject to satisfaction or waiver of the: conditions set forth in Article V
the execution and delivery of this Agreement does not, and the consummation of the
transactions contemplated hereby will not, conflict with ox result in any viclation of any
statate, Jaw, rule, regulation, judgment, order, decree, OF ordinance applicable to Seller,
or its properties or assets that, jndividually or in the aggregate, reasonably would be
expected to have a material adverse effect on the Business Condition of the Business, or
conflict with any provision of the Certificate of Incorporation or Bylaws of Seller ox
result in any breach or default (with or without notice or lapse of time, or both) under,
or give rise to a right of termination, cancellation or acceleration of any obligation or to
loss of a material benefit under, or result in the creation of 2 lien or encumbrance on
any of the properties or assets of Seller pursuant to any agreement, contract, note,
morigage, indenture, lease, instrument, permit, concession, franchise or license to which
Seller is a party or by which Seller or its properties or assets may be bound that would
reasonably be expected, either individually or in the aggregate, to bave a material
adverse effect on the Business Condition of the Business). No consent, approval, order
or authorization of, or registration, declaration or filing with, any court, admindstrative
agency, commission, regulatory authority or other govermmental authority or
instrumentality, domestic or foreign (2 "Governmental Entity"), is required by or with
respect to Seller in conmection with the-execution and delivery of this Agreement or the
copsummation by Seller of the transactions contemplated hereby, except for (i) the filing
of » pre-merger notification report under the Hart-Scott-Rodino Antitrust Improvements
Act of 1976, as amended (the "HSR Act’), (ii} those required to be made or obtained by
Buyer or any of its affiliates, (i) such consents, approvals, orders, avthorizations,
registrations, declarations and filings as would not have a material adverse effect on the
ability of Sellex to transfer the Assets to Buyer at the Closing. .

23  Financiel Statements. Seller has furnished Buyer with vinaudited
financial information concerning the Business as of Joly 31, 1995 (the foregoing financial
information is referred to collectively as the "Business Financial Information”™). The
Business Financial Yoformation has been prepared in accordance with generally accepted
accounting principles consistently applied (except as may be indicated in the notes
thereto) and fairly present, in all material respects, the financial position of the Business
as at the dates thereof and the results of operations for the periods then ended. There
has been no material change in Seller’s accounting p licies during such periods relating
10 the Business, '

24  Complisnce with Law. Seller has conducted the Business so as to
comply in all material respects with all laws, rules and regulations, judgments, decrees or
orders of any Governmentsl Entity applicable to its operations except where the failure
50 to comply reasonably would not be expected to have 2 material adverse effect on the
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Business Condition of the Business. As of the date hereof, there are no judgments or

- orders, injunctions, decrees, stipulations or awards (whether rendered by a court or
administrative agency or by arbitration) against Seller with any contiming effect that
reasonably wonld be expected to have z material adverse affect on the Business
Condition of the Business. To the knowledge of Seller, there is no investigation by any
Governmental Entity with respect to Seller pending against Seller which is reasonably
likely to have a material adverse effect on the Business Condition of the Business.

, 25  No Defaulis. To the knowledge of Seller, Seller is not, nor has it
received written notice that it would be with the passage of time, (i) in violation of any
provision of its Certificate of Incorporation or Bylaws or (if) in default or viclation of
any term, condition or provision of (A) any judgment, decree, order, injunction or
stipulation applicable to the Business or (B) any agreement, note, morigage, indenture,
contract, lease or instrament, permit, concession, franchise or license to which Selier isa
party (with respect to the Business) or by which the Business may be bound, in any sach
case in a manner that reasonably would be expected to have a material adverse effect on
the Business Condition of the Business.

2.6  Litigation. There is no action, suit, proceeding, claim or
governmental {nvestigation pending or, to the knowledge of Seller, threatened, against
Seller that reasonably would be expected to have a material adverse effect on the
Business Condition of the Business. There is no action, suit, proceediog, claim or
governmental investigation pending against Seller as of the date hereof that in any
manper challenges or seeks to prevent, enjoin, alter or materially delay any of the
trausactions contemplated hereby. '

277  Absence of Certain Changes. Since July 31, 1993, Seller has
conducted the Business in the ordinary course and, except for the execution, delivery and
performance of this Agreement or as required hereby, there has not occurred: (2) any’

material adverse change in the Bushness Condition of the Business; (b) any entry into any

material commitment or transaction by Seller relating to the Business, other than ia the
ordinary course of business; {c) any damage, destruction or loss, whether covered by
insurauce or not, materially and adversely affecting the Business Condition of the
Business; (d) any acquisition or disposition of 2 material amount of property or assets of
Seller relating to the Business outside of the ordinary course of business; (e) any transfer
or grant by Seller of a right under any Seller Intellectual Property Rights (as defined in
Section 2.10 hereof), other than those transferted or granted in the ordinary course of
business.

28  Agreements. With respect to the Business, Seiler is not a party to,
and the Business is not subject to:

, (a)  Any union contract or any employment contract or
arrangement providing for future compensation, written or oral, with any officer,
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consultant, director or employee which is not cancelable by Seller on 30 days’ notice or
less without penalty or obligation to make payments related to such termination, other
thant (A) (in the case of employees other than executive officers of Seller) such
agreements as are not materially different from standard arrangements offered to
employees generally in the ordinary course of business consistent with Seller’s past
practices and (B) such agreements as may be imposed or implied by law;

(b)  Any plan, contract or arrangement, the obligations under
which exceed $100,000, written or oral, providing for bonuses, pensions, deferred
compensation, severance pay or benefits, retirement payments, profit-sharing, or the like;

(¢)  As of the date hereof, any existing OEM agreement,
distribution agreement, volume purchase agreement, or other similar agreement in which
the asnual amount paid or received by Seller during the twelve-month period ended
July 31, 1995 exceeded $1,500,000 or pursvant to which Seller has granted most favorad
nation pricing provisions or exclusive marketing rights related to any product, group of
products or territory to any person;

(d)  Any lease or month-to-month tenancy for real or personal
property in which the amount of payments which Seller is required to make on an anoual
basis exceeds $100,000;

: {¢)  Any contract containing covenants purporting to Jimit Seller’s
freedom to compete fn any line of business in any geographic area; or

(f)  Any license to a third party involving Seller Intellecteal
Property Rights (as such term js defined in Section 2.10 hereof) source or binary code
which includes a right to sublicense snch source or binary code without additional

payment.

Each agreement, contract, morigage, indenture, plan, lease, instrivment,
permit, concession, franchise, arrangement, license and commitment listed in the Seller
Disclosure Schedule pursuant to this Section is valid and binding on Seller, and is in foll
force and effect, and Seller bas not breached any provision of, nor is it in default under
the terms of, any such agreement, contract, mortgage, indenture, plan, lease, instrument,

 permit, concession, franchise, arrangement, license or commitment except for such
failures to be valid and binding or in full force and effect and such breaches or defanlts
25 reasonably would not be expected to have a material adverse effect on the Business
Condition of the Business, o

2.9  Tax Returns and Reports.

(a)  Definition of Taxes. For the purposes of this Agreement,

"Tax” or "Taxes” refers to any and all federal, state, local and foreign taxes, assessments
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and other governmental charges, duties, impositions and liabilities relating to taxes,
mciudmg taxes based upon or measured by gross receipts, income, profits, sales, use and
occnpation, and value added, ad valorem, transfer, franchise, mthholdmg, payroll,
recapture, employment, excise and property taxes, togethcr with all interest, penalties
and additions imposed with respect to such amounts and any obligations under any
agreements of arrangements with any other person with respect to such amounis and
inchuding any liability for taxes of a predecessor entity.

(b)  Tax Returns and Andits. Fxcept as reasonably would not be
expected to have 2 material adverse effect on the Business Condition of the Business:

{) Seller has timely filed all federal, state, local and
foreign returns, estimates, information statements and reports ("Returng’) relating fo
'Taxes required to be filed by it, except such Retums which are not material to the
Business, and has paid all Taxes shown to be due on such Returns or is contesting them
in good faith,

(i) Seller has withheld with respect to its employees all
federal and state income taxes, FICA, FUTA aud other Taxes required to be withheld.

(iif) Seller has not been delinguent in the payment of any

Tax nor is there any Tax deficiency outstanding, proposed or assessed against Seller, nor -

has Seller executed any waiver of any statnte of limitations on or extending the period
for the assessment or collection of any Tax.

@iv) No audit or other examination of any Retamn of Seller
is presently in progress, nor has Seller been notified of any request for such an andit or
other examination.

(v) None of the Assets are treated as "tax-exemg; use
property” within the meaning of Section 168(h) of the Code.

(vi) Seller is not, and has not been at any time, 2 "Unites

States real proverty holding corporation” within the meaning of Section 897(c)(2) of thce
Code

2.10 Technology. To the knowledge of Seller, as of the date hereof,
Seller owns, co-owns or is licensed or otberwise eatitled to use rights to all patents,
trademarks, trade names, service marks, copyrights, mask work rights, trade secret rights,
and other intellectual property rights and any applications therefor, and all maskworks,
uet lists, schematics, technology, source code, know-how, computer software programs
and all other tangible information or material, that are used in the Business as currently
conducted (the "Seller Intellectual Property Rights®).
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The Seller Disclosure Schedule lists, as of the date hereof, (i) all pateats,
registered copyrights, trademarks, service marks, mask work riphts, and any applications
therefor, included in the Seller Intellectnal Property Rights; (if) the jurisdictions in which
each such Sellex Intellectual Property Right has been issued or registered or in which an
application for such issuacce and registration has been filed, including the respective
registration or application numbers; and (iii) which, if any, of such products have been
registered for copyright protection with the United States Copyright Office and any
foreign offices. The Seller Disclosure Schedule also sets forth a list of license
agreements which, to Seller’s knowledge, constitstes ail lieenss agreements under which
Seller licenses as Ycensee the intellectual property rights of third parties relating to
technology or software which is incorporated in existing products of the Business for
which products Seller has received revennes in excess of $2,000,000 in the twelve-month
period ended July 31, 1995. Te Seller’s knowledge, Seller is not in material violation of
any such license agreement. :

With respect to the Business, Seller is not a party to nor is the Business
subject to (i) any joint venture contract or arrangement or any other agreement that
involves a sharing of profits with other persons other than the payment or receipt of
- royalties by Seller; (ii) any agreement pursuant to which Seller was obligated to make
payment of royalties in the twelve-month period ended July 31, 1995 of $1,000,000 or
more; or (iii) any agreement porsuant to which Seller utilizes the intellectual property
tights of others in any producis currently marketed by Seller and which is efther
pon-perpetnal or terminable by the Heensor thereunder in the event of the Acquisition
and which, if texminated, reasonably would be expected to bave a material adverse effect
on the Business Condition of the Business.

No claims with respect to the Seller Intellectual Property Rights have been
communicated in writing to Seller (i) to the effect that the mamufacture, sale or use of
any praduct of the Business as now used or offered by Seller infringes on any copyright,
patent, trade secret or other intellectual property right of a third party or (i} challenging
the ownership or validity of any of the Seiler Imt¢lectat Property Rights, any or all of
which claims reasonably would be expected to have 2 material adverse effect on the
Business Condition of the Business. To the kaowledge of Seller, as of the date hereof,
ail patents and registered trademarks, service marks and registered copyrights held by
Seller in connection with the Business are valid and subsisting except for failures to be
valid and subsisting that reasonably wonld not be expected to have 2 material adverse
effect on the Business Condition of the Business. Seller does not know of any
unauthorized use, infringement or misappropriation of any of the Seller Intellectual
Property Rights by any third party that reasonably would be expected to have a material
. adverse effect on the Business Condition of the Business,

~2.11  Title to Properties; Absence of Liens and Encnmbrances.
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(a) The Seller Disclosure Schedule sets forth 2 Tist of all real

~ property owned or, a3 of the date hereof, leased by Seller for use in comection with the

Business and the aggregate anmual rental or mortgage payment or other fees payable
under any such lease or loan.

Sefler has good and valid title to, or, in the case of leased
properties and assets, valid leaschold interests in, all of the tangible properties and
assets, real, personal and mixed, which are material to the conduct of the Business, free
and clear of any liens, charges, pledges, security interests or other encumbrances, except
for such of the foregoing as (A) are reflected in the Seller Financial Statements, or (B)
arise out of taxes or general or special assessments 1ot in default and payable without
penally or interest or the validity of which is being contested in good faith by appropriate
proceedings, or (C) such imperfections of title and encumbrances, if any, which are not
substantial in character, amount or extent, and which do not materially detract from the
value, or interfere with the present use, of the property subject thereto or affected
thereby. : :

242 Governmentsl Anthorizations and Licenses. Seller is the holder of
all licenses, authorizations, permits, concessions, certificates and other franchises of any
Governmental Entity required to operate the Business, the failure to hold which
reasonably would be expected to have a material adverse effect on the Business
Condition of the Business (collectively, the "Licenses”). The Licenses are in full foree
and effect. There is not now pending, or to the kmowledge of Sellex is there threatened,
any action, suit, investigation. or proceeding against Seller before any Governmental
Entity with respect to the Licenses, nor is there any issued or outstanding notice, order
or complaint with respect to the violation by Seller of the terms of any License or any
rule or regnlation applicable thereto, except in any soch case as reasonably would not be
expected to have a material adverse effect on the Busimess Condition of the Business,

213 PEavironmental Matters. To Seller's knowledge, Sellex has at all
relovant times with respect to the Business been in material compliance with all
environmental laws, and has received no potentially responsible party ("PRP"} notices or
functionally equivalent notices from any governmental agencies or private parties
concerning releases or threatened releases of any *hazardous substance” as that terin is
defined under 42 US.C. 9601(14). :

214 Customers. The Seller Disclosure Schedule sets forth each customer
of the Business that paid Seller royalties and licensee fees in an aggregate amount in
excess of $1,000,000 during the twelve-month period ended July 31, 1995.

215 Propuietary Information and Inventions and Confidentiality
Agreements. To the knowledge of Seller, each employee, consultant, and officer of
Seller (exclusively with respect to the Business) has executed a proprietary information
and inventions and confidentiality agreement, copies of which have been made available
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. {a) ‘The Seller Disclosure Schedule scts forth a list of all real
property owned or, as of the date hereof, leased by Scller for use in conmection with the
Business and the aggregate annnal rental or mortgage payment or other fees payable
under any such lease or loan,

Seller has good and valid title to, or, in the case of leased
propertics and assets, valid leasehold imterests in, all of the tangible properies and
assets, real, personal and mixed, which are material to the conduct of the Business, free
and clear of any Hens, charges, pledges, security interests or other encumbrances, except
for such of the foregoing as (A) are reflected in the Seller Financial Statements, or (B)
arlse out of taxes or general or special assessments not in default and payable without
penalty or interest or the validity of which is being contested in good faith by approptate
proceedings, or (C) such imperfections of title and encumbrances, if any, which are not
substantial in character, amount or extent, and which do not materially detract from the
value, or interfere with the present use, of the property subject thereto or affected
thereby.

212 Governmental Anthorizations and Licenses. Seller is the holder of
all Ticenses, anthorizations, permits, concessions, certificates and other franchises of any
Governmental Entity required to operate the Business, the faiture to bold which
reasonably would be expected to have a material adverse effect on the Business
Condition of the Business (collectively, the "Licenses”). The Licenses are in full force
and effoct. There is not gow pending, or to the knowledge of Seller is there threatened,
any action, suit, investigation or proceeding against Seller before any Governmental
Entity with respect to the Licenses, nor is there any issued or outstanding notice, order
or complaint with respect to the violation by Seller of the terms of any License or any
rule or regulation applicable thereto, except in any such case as reasonably would not be
expected to have a material adverse effect on the Business Condition of the Business.

2.13 Environmental Matters. To Seller’s knowledge, Seller has at all
relevant times with respect to the Business been in material compliance with alt
environmental laws, and has received no potentially responsible party ("PRP") notices or
functionally equivalent notices from any governmental agencies or private parties
concerning releases or threatened releases of any “hazardous sobstance® as that term is
defined nnder 42 U.S.C. 9601(14). '

2,14 Customers. The Seller Dlsclo&me Schedule sets forth each customer
of the Business that paid Seller royalties and licensee fees in an aggregate amount in
excess of $1,000,000 during the twelve-month period ended July 31, 1995.

2.15 Proprietary Information and Inventions and Confidentiality
Agreements. To the knowledge of Seller, each employee, consuitant, and officer of
Seller (exclusively with respect to the Business) has executed a proprietary information
and inventions and confidentiality agreement, copies of which have beea made available
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to counsel to Buyer, and it is Seller’s policy that such agreements be executed by each
new employee, consultant, officer and director of Seiler i the ordinary course of Seller’s
business. :

216 Inventory. The Seller Disclosure Schednie sets forth the estimated
amount of UnixWare inventory (as defined thereon), including pre-paid royalties, that
was held by Seller’s resellers as of the date of this Agreement. :

2.17 Investment Intent. The purchase of the Shares pursnant to this
Agreement is for the account of Seller for the purpose of investment and not with a view
to or for sale in connection with any distribution thereof within the meaning of the
Securitias Act of 1933, as amended (the "Securities Act") and the rules and regulations
promulgated thereunder, and that Seller has no present intention of seiling, granting any
participation in, ot otherwise distributing the same. By executing this Agreement, Seller
further represents that it does not bave any contract, undertaking, agreement or
arrangement with any person to sell, transfer or grant participations to such person or to
any third person, with respect 1o any of the Shares.

218 Reli n Seller’s Representations. Seller understands that the
Shares are not registered under the Securities Act on the ground that the sale provided
for in this Agreement and the issuancs of the Shares hereunder is exempt from
registration under the Securities Act pursuant fo section 4(2) thereof, and that Buyer’s
reliance on such excmption is predicated on Seller’s representations set forth herein.
Seller realizes that the basis for the exemption may not be present if, notwithstanding
such representations, Seller has in mind merely acquiring the Shares for a fixed or
determinable period in the futurs, or for 2 market rise, or for sale if the market does not
rise. Seller presently does not have any such intention.

2.19 Receipt of Information. Seller believes it has received all the
information it considers necessary or appropriate for deciding whether to purchase the
Shares. Seller further represents that it has had an opportunity to ask questions and
receive answers from Buyer regarding the terms and conditions of the offering of the
Shares and the business, properties, prospects and financial condition of Buyer and to
obtain additional information (to the extent Buyer possessed such information or could
acquire it without unreasonable effors or expense) necessary to verify the accuracy of any
information furnished to it or to which it had access. The foregoing, however, does not
limit or modify the representations and warranties of the Buyer in Article Il of this
Agreement or the right of Seller to rely thereon.

220 Accredited Investor.  Seller is an "accredited investor® within the

meaning of Securities and Exchange Commission ("SEC”) Rule 501 of Regniation D, as
presently in effect.
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221 Restricted Securities, Seller understands that the Shares may not be
sold, transferred, or otherwise disposed of without registration under the Securities Act
or an exemption therefrom, and that in the absence of an effective registration statement
covering the Shares or an available exemption from registration under the Securities Act,
the Shares must be held indefinitely, In pardenlar, Seller is aware that the Shares may
not be sold pursnant to Rule 144 promulgated under the Secorities Act unless all of the
conditions of that Rule are met.

222 Lesends. To the extent applicable, each centificate or other
document evidericing any of the Shares shall be endorsed with the legends set forth
below, and Seller covenants that, except to the extent such restrictions are waived by
Buyer, Seller shall not transfer the shares represented by any such certificate without
complying with the restrictions on transfer described in the legends endorsed on such
certificate:

(a) The following legend under the Securities Act:

“THE SHARES REPRESENTED HEREBY HAVE NOT
BEEN REGISTERED UNDER THE UNITED STATES
SECURITIES ACT OF 1933, AS AMENDED, AND MAY
NOT BE SOLD, TRANSFERRED, ASSIGNED,
PLEDGED, OR HYPOTHECATED ABSENT AN
EFFECTIVE REGISTRATION THERECF UNDER SUCH
ACT OR COMPLIANCE WITH RULE 144
PROMULGATED UNDER SUCH ACT, OR UNLESS
THE COMPANY HAS RECEIVED AN OPINION OF
COUNSEL, SATISFACTORY TO THE COMPANY AND
ITS COUNSEL, THAT SUCH REGISTRATION IS NOT
REQUIRED. -

223 No Ymplied Representations. & is the explicit intent of cach party
hereto that Seller is not making any representation or warranty whatsoever, €Xpress or
implied, except those representations and warranties of Seller contained in this
Agreement or in the Seller Disclosure Schedule.

ARTICLE Tl
REPRESENTATIONS AND WARRANTIES OF BUYER

Except as described with reasonable particularity in the Buyer Disclosure
Schedule (which shall cross-reference to the particular section below to which such

deseription applies) delivered by Buyer to Seller simultaneously with the execution of this

Agreement, as such Buyer Disclosure Schedule may be updated and/or amended
pursuant to Section 4.11 hereof (the "Buyer Disclosure Schedule"), and except as
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disclosed in Buyer’s SEC Docusnents (as defined in Section 3.4), Buyer represents and
warrants t0 Seber that: ‘ .

. 3.1 Orsanization, Standing and Power. Buyer is a corporation duly
organized, validly existing and in good standing under the laws of its state of
incoxporation, and has all requisite corporate power and aunthority to own, operate and
lease its properties and to carry on its business as now being conducted. Buyer is daly
qualified as a foreign corporation and is in good standing in each jurisdiction in which
the failure to so qualify would reasonably be expected to have a material adverse effect
on the Business Condition of Buyer. Buyer has made available to Seller complete and
correct copies of the Certificate of Incorporation and Bylaws of Buyer, as amended {6
the date hereof,

3.2  Authority. Buyer has all requisite corporate power and authority to
enter into this Agreement and, to consummate the transactions contemplated hereby.
‘The execution and delivery of this Agresment, the performance by Buyer of its
obligations hereumder and the consummation of the transactions contemplated hereby
have been duly and validly authorized by all necessary ¢orporate action on the part of
Buyer, and have been approved by the Board of Directors of Buyer. No other corporate
proceeding on the part of either Buyer is necessary to anthorize the execution and
delivery of this Agreement by Buyer or the performance of Buyer’s obligations hereunder
or the consummation of the transactions contemplated hereby. This Agrecment has
been duly executed and delivered by Buyer and constitutes a legal, valid and binding
obligation of Buyer enforceable against Buyer in accordance with its terms, except as
enforcement may be limited by bankruptcy, insolvency, or other similar laws affecting the
enforcement of creditors’ rights generally and except that the availability of equitable
remedies is subject to the discretion of the court before which any proceeding therefor
may be brought. Subject to satisfaction or waiver of the conditions set forth in Article V,
the execution and delivery of this Agreement does not, and the consummation of the -
transactions contemplated hereby will not, conflict with or result in any violation of any -
statute, law, rule, regulation, judgment, order, decree, or ordinance applicable to Bayer,
or its properties or assets that, individually or in the aggregate, reasonably would be
expected 1o have 2 material adverse effect on the Business Condition of Buyer, or
conflict with any provision of the Certificate of Incorporation or Bylaws of Buyer or
result in any breach or defanit (with or without notice or lapse of time, or both) under,

_ or give rise to a right of termination, cancellation or acceleration of any obligation or to
loss of a material benefit under, or result in the creation of 2 liea or encambrance on
any of the properties or assets of Buyer pursuant to any agreement, contract, note,
mortgage, indenture, lease, instrument, permit, concession; franchise or license to which
Buyer is a party or by which Buyer or its properties or assets may be bound that would
reasonably be expected to have a material adverse effect on the Business Condition of
Buyer. No consent, approval, order or authorization of, or registration, declaration or
filing with, any Governmental Entity is required by or with respect to Buyer in
conpection with the execntion 2and delivery of this Agreement or the consnmmation by -
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Buyer of the {ransactions contemplated hereby, except for (1) the filing of a pre-merger
notification report under the HSR Act, (if) those required to be made or obtained by
Seller or any of its affiliates, (iii) filings following the Closing under federal and state
securities laws relating to issuance of the Shares; and (iv) such consents, approvals,
orders, authorizations, registrations, declarations and filings as wonid not bave a material
adverse effect on the ability of Buyer to issue the Shares to Seller and assume the
Assumed Liabifities at the Closing,

33  Capitalization The authorized capital stock of Buyer consists of
100,000,000 shares of Common Stock, no par value, and 20,000,000 shares of Preférred
Stock, no par value, of which there were issued and outstanding as of the close of
business on September 18, 1995, 30,791,674 shares of Common Stock and no shares of
Preferred Stock. There are uo other outstanding shares of capital stock or voting
securities of Buyer other than shares of Buyer Common Stock issned after September 18,
1995 upon the exercise of options issued under the Buyer’s Amended and Restated 1987
Stock Option Plan (the *Buyer Stock Option Flan"), All outstanding shares of the
Common Stock of Buyer have been duly authorized, validly issued, fully paid and are
nonassessable and free of any liens or encumbrances other than any lens or
encumbrances created by or imposed upon the holders.thereof. As of the close of
business ont September 18, 1995, Buyer has reserved 9,663,665 shares of Common Stock
for issuance to employees, directors and independent contractors pursnant to the Buyer
Stock Option Plan and the Buyer Employee Stock Purchase Plan, of which 5,256,108
shares are subject to outstanding, mnexercised options. Other than this Agreement, there
are no other options, warrants, calls, rights, commitments or agreements of any character
to which Buyer is a party or by which it is bound obligating Buyer to issue, deliver, sell,
repurchase or redeem, or cause to be issued, delivered, sold, repurchased or redeemed,
any shares of the capital stock of Buyer, or obligating Buyer to grant, extend or enter
into any such option, warrant, call, right, commitment or agreement. The shares of
Buyer Common Steck to be issued pursuant to this Agreement will be duly authorized,
validly issved, fully yaid, and non-assessable. '

34 SEC ents; Buver Financial Statements. Buyer has made
available to Seller 2 true and complete copy of each statement, annual, quarterly and
other report, and definitive proxy statement filed by Buyer with the Securities and
Exchange Commission ("SEC”) since September 30, 1993 (the "Buyer SEC Documents”),
which are all the documents (other than preliminary material) that Buyer was required
to file with the SEC since such date, As of their respective filing dates, the Buyer SEC
Documents complied in all material respects with the requirements of the Securities
Exchaoge Act of 1934 (the "Exchange Act") or the Securities Act of 1933 (the "Securities
Act”), as the case may be, and none of the Buyer SEC Documents contained any untrue
statement of a material fact or omitted to stats a material fact required to be stated
therein or necessary to make the statements made therein, in light of the circumstances
in which they were made, not misleading. The financial statements of Buyer included in
the Buyer SEC Documents (the "Buyer Financial Statements”) corply as to form in all-
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material respects with applicable accounting requirements and with the published mies
and regulations of the SEC with respect thereto, have been prepared in accordance with
generally accepied accounting principles (except as may be indicated in the notes thereto
ox, in the case of unaudited statements, as permxtted by Form 10-Q of the SEC) and
fairly present the comsolidated financial position of Buyer and its consolidated
subsidiaries at the dates thereof and the consolidated results of their operations and cash
flows for the periods then ended {subject, in the case of unaudited statements, to normal,
recurring andit ad;usbnents} Since September 30, 1994, there has been no material
change in Buyer’s accounting policies except as described in the notes to Buyexs
Financial Staterents,

3.5 Compliance with Law. Buyer has conducted its business so as to
comply in all material respects with all laws, rules and regulasions, judgments, decrees or
orders of any Governmental Entity applicable to its operations except where the failure
so to comply reasonably wonld not be expected to have a material adverse effect cn the
Business Condition of Buyer, As of the date hereof, there are no judgments or orders,
~ injunctions, decrees, stipulations or awards {whether rendered by a court or
administrative agency or by arbitration) against Buyer with any continuing effect that
reasonably would be expected to have a material adverse aifect on the Business
Condition of Buyer. To the knowledge of Buyer, there is no investigation by any
Govermmental Entity with respect to Buyer pending against Buyer which is reasonably
likely to have a material adverse effect on the Business Condition of Buyer.

3.6 NoDefaults. To the knowledge of Buyer, Buyer is not, nor has
received written notice that it would be with the passage of time, (i) in violation of any
provision of its Certificate of Incorporation or Bylaws or (i) in defamlt or violation of
any term, condition or provision of (A) any judgment, decree, order, injunction or
stipulation applicable to Buyer or (B) any agreement, note, mortgage, indenture,
coniract, lease or instroment, permit, concession, franchise or license to which Buyer is a

party or by which Buyer may be bound, in any such case in a manner that reasonably
would be expected to have a material adverse effect on the Business Condition of Buyer.

3.7 Litigation. There is no action, suit, proceeding, claim or
governmental fnvestigation pending or, to the knowledge of Buyer, threatened, against
Buyer which reasonably would be cxpected to have, a material adverse effect on the

Business Condition of Buyer. There is no action, suit, proceeding, claim or governmental

investigation pending against Buyer as of the date hereof which in any manner challenges

or seeks to prevent, enjoin, alter or materially delay any of the transactions contemplated
hereby.

3.8  Absence of Certain Changes. Since June 30, 1995, Buyer has
conducted its business in the ordinary course and, except for the execution, delivery and
performance of this Agreement or as required hereby, there has not occurred: (a) any
material adverse change in the Business Condition of Buyer; (b) any entry into any
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material commitment or transaction by Buyer, other than in the ordinary course of
business; (¢) any damage, destruction or Joss, whether covered by insurance or not,
materially and adversely affecting the Business Condition of Buyer; or (d) any acquisition
or disposition of a material amount of property or assets of Buyer outside of the ordinary
course of business. ' ‘

39 Agreements. Each agreement, contract, mortgage, indenture, plan,
lease, instrument, permit, concession, franchise, arrangement, license and commitment
that is an Exhibit to Buyer's most recent Form 10-Q is valid and binding on Buyer, and
is in full force and effect, and Buyer has not breached any provision of, nor is it in’
default under the terms of, any such agreement, contract, mortgage, indenture, plan,
lease, instrument, permit, concession, franchise, arrangement, license or commitment
except for such failnres 1o be valid and binding or in full force and effect and such
breaches or defanlts as reasonably would not, be expected to have a material adverse
effect on the Business Condition of Buyer. .

3.0 Tax Returps and Reports. Except as reasonably would not be
expected to have a material adverse effect on the Business Condition of Buyer:

1] Buyer has timely filed all federal, state, local and
foreign returns, estimates, information statements and reports (Returns) relating to Taxes
required to be filed by it, except such Returns which are not material to Bayer, and Las
paid all Taxes shown to be due on such Returns or is contesting them in good faith,

.- (i) Buyer has withheld with respect to its employees all
federal and state income taxes, FICA, FUTA and other Taxes required to be withheld.

(iit) Buyer has not been delinquent in the payment of any
Tax nor is there any Tax deficiency outstanding, proposed or assessed against Buyer, nor
has Buyer executed any waiver of any statate of limitations on or extending the period
for the assessment or collection of any Tax. ‘ - -

(i) No audit or other examination of any Return of Buyer

' is presently in progress, nor has Buyer been notified of any request for such an audit or
other examination. |

v  None of Buyer’s assets are treated as "tax-exerpt use

property” within the meaning of Section 168(h) of the Code.
' (vi) Buyer is nof, and has not been at any time, a "United

Eé"tatﬂ; real property holding corporation” within the meaning of Section 897(c)(2) of the
ode.
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311 Technology. To the knowledge of Buyer, as of the date hereof,
Buyer owns, co-owns or is licensed or otherwise entitled to use rights to ail patents,
trademarks, trade names, sexvice marks, copyrights, mask work xights, trade secret rights,
and other intellectual property rights and any applications therefor, and all maskworks,
net lists, schematics, technology, source code, know-how, computer software programs
and all other tangible information or material, that are used in its business as currently
conducted (the "Buyer Intellectual Property Rights").

3.12 Governmental Authorizations and Licenses. Buyer is the holder of

all licenses, anthorizations, permits, concessions, certificates and other franchises of any
Governmental Entity required to operate its business, the failure 1o hold which
reasonably would be expected to have a material adverse effect on the Business
Condition of Buyer (collectively, the “Buyer Licenses”). The Buyer Licenses are in full
force and effect. There js not now pending, or to the knowledge of Buyer is there
threatened, any action, suit, investigation or proceeding against Buyer before any
Governmental Entity with respect to the Buyer Licenses, nor is there any issued or
outstanding notice, order or complaint with respect to the violation by Buyer of the
terms of any Buyer License or any rule or regulation applicable thereto, except in any
such case as reasonably would not be expected to have a material adverse eifect on the
Business Condition of Buyer. :

3.13 Environmental Matters. To Buyer’s knowledge, Buyer has at ail
relevant times been in material compliance with all environmental laws, and has received
no PRP notices or fanctionally equivalent notices from any governmental agencies or
private parties concerning releases or threatcned releases of any "hazardous substance”

as that term is defined under 42 U.S.C. 9601(14).

3.14  Propd i and Inventions and Confidentiali ‘
Agreements. To the knowledge of Buyer, each employee, consultant, and officer of
Buyer has executed a proprietary information and inventions and confidentiality
agreement, copies of which bave been made available to counsel 1o Seller, aud it is
Buyer's policy that such agreements be executed by each new employee, consultant,
officer and dircctor of Buyer in the ardinary course of Buyer’s business.

3.15 Status of Shares. When issued to Seller at the Closing, the Shares
will be duly authorized, validly issued, fully paid and nonassessable, free and clear of any
and all liens and encumbrances of any kind, except as may be imposed by Seller.

3.16 No Implied Representations. It is the explicit intent of each party

hereto that Buyer is not making any representation or warranty whatsoever, eXpress or
implied, except those representations and warranties of Buyer contained in this
Agreement or in the Buyer Disclosure Schedule.
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ARTICLE IV
CERTAIN COVENANTS

4,1  Conduet of Business of Seller. During the peried from the date of
this Agreement and continning unti} the earlier of the termination of this Agreement and

the Closing Date, Seller agrees (except to the extent that Buyer shall otherwise consent
in writing), to catry on the Business in the usual, regular and ordinary course in
substantially the same manner as heretofore conducted, including sales of products in a
manner and on, terms cousistent with past pracnces, to pay or pexform other obligations
when due, and use all reasonable efforis consistent with past practice and policies to

o preserve intact the Business, keep available the services of its present officers and key

employees and preserve their relationships with enstomers, suppliers, distributors,
licensors, licensees, and others having business dealings with it, all with the goal of ,
preserving unimpaired the Business at the Closing Date. Except as contemplated by this
Agreement, Seller shall not, with respect to the Business, without the prior written
consent of Buyer (which shall be given, or reasonably withheld, within one business day
after receipt of written request therefor) (a) enter into any commitment or transaction
not in the ordinary course of business; or (b) enter fnto any strategic alliance or joint
marketing arrangement or agreement.

42  Conduct of Business of Buyer. During the period from the date of
this Agreement and continuing until the eaclier of the termination of this Agreement and
the Closing Date, Buyer agrees {except to the extent that Seller shall otherwise consent
in writing), to carry on its business in the usual, regular and ordinary course in
substantially the same manner as heretofore conducted, to pay or perform other
obligations when due, and use all reasonable efforts consistent with past practice and
policies to preserve intact its business, keep available the services of its present officers
and key employees and preserve their relationships with customers, suppliers, '
distributors, Jicensors, licensees, and others having business dealings with it, all with the
goal of preserving unimpaired its business at the Closmg Date. Except as contemplated
by this Agreement, Buyer shall not, without the prior written conseat of Seller (which
shall be given, or reasonably withheld, within one business day after receipt of written
request therefor) (a) enter into any commitment or transaction not in the ordinary

. course of business; (b) enter into any strategic alliance or joint marketing arrangement

or agreement; (c) declare or pay any dividends on or make any other distributions
(whether in cash, stock or property) in respect of any of its capital stock, or split,
combine ox reclassify any of its capital stock or issue or authorize the issuance of any
other securities in respect of, in liew of or in substitution for shares of capital stock of
Buyer, or repurchase, redeem or otherwise acquire, directly or indirectly, any shares of
its capital stock {(or options, warrants or other rights exercisable therefor); {(d) except for
the-issuance of shares of capital stock of Buyer upon exercise or conversion of options
granted to employees, issue, deliver or sell or authorize or propose the issnance, delivery
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or sale of, or purchase or propose the purchase of, any shares of its capital stock or
securities convertible into, or subscriptions, rights, warrants-or opﬁons to acquire, or
other agreements or commitments of any character obligating it to issue any such shares
or other convertible securities; or (&) cause or penmt any amendments to its Certificate
of Incorporation or Bylaws,

43  No Solicitation. Until the earlier to occar of (i) the Closing Date
and (i} the date of termination of this Agreement pursuant to its terms, as the case may
be, Selier will not (nor will Seller permit any of Seller’s officers, directors, agents,
representatives or affiliates to) directly or indirectly, take any of the following actions
with any party other than Buyer and its designees: solicit, encoarage, initiate or
participate In any negotiations or discussions with respect to, any offer or proposal to
acquire all or any portion of the Business. Until the earliar to oceur of (i) the Closing
Date and (ii) the date of termination of this Agreement pursuant to its terms, as the case
may be, and except to the extent the Board of Dixectors of Buyer believes (after
consultation with outside legal counsel) it necessary to comply with its fiduciary duties,
Buyer will zot (nor will Buyer permit any of Buyer’s officers, directors, agents,
representatives or affiliates to) directly or indirectly or indirectly take any of the
following actions with any party other than Seller and its designees: solicit, encourage,
initiate or participate in any negotiation or discussions with respect to, any offer or
proposal to acquire all or any portion of the business of Buyer.

44  Access to Information. Scller and Buyer shall each afford the other
and its accountants, counsel and other representatives, reasonable access during normat
business hours during the period prior to the Closing Date to (a) all of its properties,
books, contracts, commitments and records, and (b) all other Information concerning the
business, properties and personnel (subject to restrictions imposed by applicable law) of
it as the other may reasonably request (it being understood that access to information
concerning Seller shall pertain only to the Business). :

4.5  Confidentiality, Bach of the parties hiereto hexeby agrees to keep
such information or knowledge obtained in any investigation pursuant to Section 4.4
confidential; provided, however, that the foregoing shall not apply to information or
knowledge which (a) a party can demonstrate was already lawfully in its possession prior
to the disclosure thereof by the other party, (b) is generally known to the public and did
not become so known through any violation of law or this Agreement, (¢) became known
to the public through no fault of such party, (d) is later lawfully acquired by such party
from other sources, (e) is required to be disclosed by order of court or government
agency with subpoena powers or (f} which is disclosed in the course of any litigation
between any of the parties hereto.

4.6 _E.XMESL Whether or not the Acquisition is consummated, all fees
and expenses incurred in connection with the Acquisition including, without limitation,
all legal, accounting, financial advisory, consulting and all other fees and expenses of
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third parties ("Third Party Expenses”) incurred by 2 party in connection with the

* negotiation and effectuation of the terms and conditions of this Agreement and the
transactions contemplated hereby, shail be the obligation of the respective party
incurring such fees and expenses.

47  Public Disclosure. Buyer and Seller shall issue a joint press release
with respect to the subject matter of this Agreement.

48 Consents. Sefler shall use commerciaily reaspnably efforts to obtain
all necessary consents, waivers and approvals under any of the contracts of the Business
as may be required in connection with the. Acquisition 5o as to transfer to Buyer all
rights of Seller thereunder as of the Closing.

45  Commercially Reasonable Efforts. Subject to the terms and
conditions provided in this Agreement, each of the parties hereto shall use its
commercially reasonable efforts to take promptly, or cause to be taken, all actions, and
to do promptly, or cause to be done, all things necessary, proper or advisable under
applicable laws and regulations: to consummate and make effective the transactions
contemplated hereby, to obtain all necessary waivers, consents and approvals and to
effect all necessary registrations and filings, and to remove any injunctions or other
impediments or delays, legal or otherwise, in order to consummate and make effective
‘the transactions contemplated by this Agreement,

4.10 Notification of Certain Matters. Seller shall give prompt notice to
Buyer, and Buyer shail give prompt notice to Seller, of (i) the occurrence ar
non-occurrence of any event, the occurrence or non-occurrence of which is likely to
cause any representation or warranty of Seller or Buyer, respectively, contained i this
Agreement to be untrue or inaccurate at or prior to the Closing Date and (i) any failure
of Seller or Buyer, as the case may be, to comply with or satisfy any covenant, condition
or agreement to be complied with or satisfied by it hereunder; provided, however, that -
subject to Section 4.11, the delivery of any notice pursuant to this Section shall not limit
or otherwise affect any remedies available to the party receiving such ootice.

411 Delivery of Schedules. It is understood that the Seiler Disclosure
Schedule and the Buyer Disclosure Schednle may not be complete as of the date hereof.
Becaunse of this, the parties agree that until 5:00 California time on QOctober 15, 1995,
Seller and Buyer shall each be permitted to amend its respective Disclosure Schedule so
as to qualify the representations and warranties of such party contained in this ‘
Agrecment (as each may be so amended, the "Subsequent Seller Disclasure Schedule”
and the "Subsequent Buyer Disclosure Schedule”, respectively). It is further understood
that, to the extent that this Agreement is not terminated pursuant to Section 7.1 (d) or
7.1(¢) after delivery of any such Subsequent Disclosure Schedule, the representations and
warranties in this Agreement of the party delivering such Subsequent Disclosure
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Schedule shall be qualified in their entirety by the modified or supplemented disclosures
contained therein. , :

412 Additional Documents and Further Assurances. Each party hereto,
at the request of another party hereto, shall execute and deliver such other istruments
and do and perform such other acts and things as may be necessaxy or desirable for-
effecting completely the consummation of this Agreement and the transactions
contemplated hereby.

413 Treatment of Emplovees of the Business, Following the execution

" and delivery of this Agreement and prior to Closing, the person(s) responsible for the
hiring of Buyer's personnel and the person(s) responsible for the hiring of Sefler’s
personnel shall agree wpon an employee benefits package (the "Benefits Package”) which
in their rmtual opinion shall be sufficicntly enticing to atiract and retain a number of
existing employees of the Business as new employees of Buyer. The Benefits Package
shall credit Seller’s employees who become employees of Buyer with all years of sexvice
accrted by such employee with Seller or any predecessor of Seller or the Business,

Buyer shall offer employment consistent with the terms of the Benefits Package to any of
the employees of the Busingss it shall so choose. Seller will nse reasonable commercial
efforts to assist Buyer to encourage such employees to become employees of Buyer and

. to support an orderly and successful transition. Except as may be agreed between Buyer
and Seller in accordance with the preparation of the Benefits Package, Buyer shall not
be required to assume any obligation of Seller with respect to liabilities relating o such
employees, including without Kmjtation, obligations for accrned vacation time, severance
arrangements, workers' compensation or any lability for any insurance, medical or other
welfare benefits, other than under Buyer’s plans. In addition, all welfare or benefit
claims relating to the period prior to midnight on the Closing Date shall be the
responsibility of Seller. Buyer agrees to have completed all hiring of exsployees purswant
to this Section 4.13 prior to Febmary 29, 1996. ‘ S ,

Seller’s employees shall continue to be employees of Seller through the
Closing and through the Closing Seller shall contimue in force all employee benefits and
salaries in place as of the date of this Agreement, subject to such changes as may occur
in the ordinary course of Seller’s business. ‘

Seller agress 1o use its reasonable commercial efforts to support the
transition of the Business to Buyer, including without limitation, cooperation between -
Seller’s sales and field service personnel and Buyer's sales and field service personnel to
help assure an orderly transition of customer accounts.

414 Tax Returns. Seller shall be responsible for and pay when due (1)
all of Seller’s Taxes attributable to or levied or imposed upon the Assets relating or
pertaining 1o the period (or that portion of any period) ending on or prior to the Closing
Date, except for Sales Taxes, if any, which are the responsibility of Buyer pursuant to
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Section 1.2(d) hereof, and (i) all Taxes attributable to, levied or imposed upon, or
incurred in connection with the Selier’s business operations, other than the Buasiness,
following the Closing Date.

_ 415 Bulk Sales. Buyer hereby agrees to waive the requirement, if any,
that Seller comply with any bulk transfer law which may be applicable to the transactions
contemplated by this Agreement; provided, that Sefler agrees to indermify and hold
harmless Buyer with respect to any noncompliance with such laws and Buyer’s waiver
. with respect thereto.

416 SYRX Licenses.

(a) Following the Closing, Buyer shall administer the collection
of all royalties, fees and other amounts due ander all SVRX Licenses (as listed in detail
under item VI of Schedule 1.1(z) hereof and referred to herein as "SVRX Royalties”),
Within 45 days of the end of each fiscal quarter of Buyer, Buyer shall deliver to Seller or
Seller’s assignee 100% of any SVRX Royalties collected in the immediately preceding
quarter. Buyer shall diligently seek to coilect all such royalties, funds and other amouxnis
when due (and shall investigate and perform appropriate auditing and enfércement
under such licenses at Buyer’s cost including anditing two (2) SVRX licensees identified
by Seller during each quarter in which SVRX Royalties are collected). In consideration
of such activities described in the preceding sentence, Seller shall pay to Buyer within 3
days of receipt of SVRX Royaities from Buyer as set forth in the preceding sentence, an
administrative fee equal to 5% of such SVRX Royalties.

(b)  Buyer shall not, and shall not have the anthority to, amend,
modify or waive any right under or assign any SVRX License without the prior written
consent of Seller, Tn addition, at Seller’s sole discretion and direction, Buyer shall
amend, supplement, modify or waive auy rights under, or shall assign any rights to, amy
SVRY Liceuse to the extent so directed in any manper or respect by Seller.” Xn the event
that Buyer shall fail to take any such action concerning the SVRX Licenses as required
© herein, Sefler shall be authorized, and hereby is granted, the rights to take any action on
Buyer’s own behalf. Buyer shall mot, and shall bave no right to, enter into future licenses
or amendments of the SVRX Licenses, except as may be incidently involved through its
sights to sell and license the Assets or the Merged Product (as such-term is defined int
the proposed Operating Agrecment, attached hereto as Exhibit 5.1(c)) or future versions
thereof of the Merged Product.

{(¢)  Seller further covenants that jmmediately following the
Closing Date neither it, nor any of its officers, directors or employees shall (i) take any
material action designed to promote the sale of SVRX products or (if) provide material
compensation to any employee designed and intended 10 incentivize such employee to
promote the sale of SVRX products, except for actions incidental to unrelated business
activities of Sefler, : : '
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417 Audited Financials. The parties shall work diligently together to
prepare andited financial statements relating to the Business as may be required for
Buyer’s financial reporting requirements under the federal securities laws. The costs
associated with preparation of any required audited financial statements shall be shared
equally between Seller and Buyer.

4.18 Development of Merged Product. Following the Closing, Buyer
shall diligently and vigorously market, sell and promote the Business. In addition, Buyer
shall nse its commercially reasonable efforts to complete the Merged Product (as such
term is defined in the proposed Operating Agreement) by a date not later than
December 31, 1997 to be agreed upon by Buyer and Seller. Buyer shall be entitled to
modify the specifications of the Merged Product provided that any modification is
previonsly reviewed by the Architecture Board described in Section 3(e) of the proposed
Operating Agreement, and (i) does not impact upon tie auticipated migration of Seller’s
customers to the Merged Product, or (i) eases the anticipated migration of the Merged
Product to the White Box Product (as such term is dezined in the proposed Operating
Agrecment). Notwithstanding the foregoing, without the prior written approval of the
Architecture Board, Buyer shall not change the specifications of the Merged Product
sach that the Merged Product will not include the "NetWare Services” specification set
forth on Exhibit A of the proposed Operating Agreeraent.

419 License of Networking Services. Seller and Buyer acknowledge that
Eiger contains, and fotre releases of UnixWare and/or Eiger will continue to contain,
substamtial networking services which form a part of and are currently sold in conjunction
with Seller’s product known as NetWare (the NetWars portion of such products to be
referred to hereinafter as the "NetWare Portion”). Prior to the Closing Date, Seller and
Buyer shall enter into a license agreement with respect to the NetWare Portion, such
agreement to be on castomary terms to be negotiated in good faith by Seller and Buyer.

ARTICLE V
CONDITIONS TO THE ACGUISITION

5.1 Conditions to Obligations of Each Party to Effect the Acquisition.
The respective obligations of each party to this Agreement to effect the Acquisition shail
be subject to the satisfaction at or prior to the Closing Date of the following conditions:

(a) NoInjunctions or Restraints; Ilezality, No temporary
restraining order, prelimizary or permanent injunction. or other order issued by any court
of competent jurisdiction or other legal restraint or prohibition preventing the
consummation of the Acquisition shall be in effect, ncr shall any proceeding brought by
an administrative agency or commission or other governmental authority or:
instrumentality, domestic or foreign, seeking any of the foregoing be pending, nor shail
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there be any action taken, or any statute, rule, regulation or order enacted, entered,
enforced or deemed applicable to the Acquisition, which makes the consummation of the
Acquisition illegal. ,

. (b) The waiting period under the Hart-Scott-Rodino Antitrust
Improvement Act shall have expired.

_ ~ {¢) The parties shall bave entsred into 2 mutuaally satisfactory
Operating Agreement. Because certain terms contained herein are defined in the
propased Operating Agreement, a non-binding form of the proposed Operating
Agreement is attached hereto as of the date hereof for definitional purposes only;
notwithstanding the foregoing, Seller and Buyer have agreed upon the terms of Exhibit A
and Exhibit B of the proposed Operating Agreement and the terms set forth in Exhibit
5.1(c) regarding Eiger development, and will accordingly be bowad thereby.

52  Additional Conditions to Obligations of Seller. The obligations of
Seller to consummate and effect this Agreement and the transactions contemplated
hereby shall be subject to the satisfaction at or prior (0 the Closing Date of cach of the
" following conditions, any of which may be waived, in writing, exclusively by Seller:

(2) Representations, Warranties and Covenants. The
representations and warranties of Buyer in this Agreement (as may be mcdiisl Ly the
Subsequent Buyer Disclosure Schedule) shall be true and correct in all materizl respects
on aud as of the Closing Date as though such representations and warranties were made
on and as of snch fime, and Buyer shall have performed and complied with ail covenants,
obligations and conditions of this Agreement required to be performed and complied
with by it in all material respects as of the Closing Date.

Certificate of Buve:r_. Seller shall have been provided with a
certificate duly executed on behalf of Buyer to the effect that, as of the Closing Date:

() all representations and warranties made by Buyer in
this Agreement are true and complete in all material respects; ‘

‘ (ii) all covenants, obligations and conditions of this
Agreement to be performed by Buyer on or before such date have been so performed in
all material respects; and

(iii) there are no pending negotiations with respect to any
offer to acquire all or any portion of the business of Buyer. :

(¢)  Legal Opinion. Seller shell have received a legal opinion
from legal counsel to Buyer, in form and substance reasonably satisfactory to Seller,
relating to due authority, execution, validity and similar matters.
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&) No Material Adverse Chanwe, There shall mot have occarred
any material adverse change in the Business Condition of Buyer between the date of this

Agreement and the Closing Date.

53  Additional Conditions to the ObLigations of Buver. The obligations
of Buyer 0 consuammate and effect this Agreement ard the transactions contemplated

hereby shall be subject to the satisfaction at or prior to the Closing Date of each of the
following conditions, any of which may be waived, in writing, exclusively by Buyer:

(@) Representations, Warrantins and Covenants. The
representations and warranties of Seller in this Agreemnent (as may be modified by the

Subsequent Seller Disclosure Schedule) shall be true end correct in all material respects
on aud as of the Closing Date as though such representations and warranties were made
on and as of such time and Seiler shall have performed and complied with all covenants,
obligations and conditions of this Agreement required to be performed and complied
with by it as of the Closing Dats int all material respects.

' Certificate of Scller. Buyer shall have been provided with a
cemﬁcaie executed on behalf of Seller by its Chief Exacutive Officer to the effect that,
as of the Closing Date;

] all representabons and warranties made oy Sailar in
this Agreement are true and complete in all material respects; and

i all c&venants, abligations and conditions of this
Agreement to be performed by Selier on or before such date bave been so performed in
all material respects.

(©) Lg_ga_l_(f_)piu Buyer shail have received a legal opinion
from legal comsel to Seller, in form and substance reasonably satisfactory to Buyer,
relating to due autharity, execution, validly and similar matters. :

(d) No Material Adverse Chanzes. There shall not have
occurred any material adverse change in the Business Condition of the Business between
the date of this Agreement and the Closing Date.

ARTICLE Vi

CERTAIN CORPORATE GOVERNANCE MATTERS

6.1  Nomination of Director to Buver's Board of Directors. As of the
Closing and thereafter until such time as Selier together with its affiliates shall cease to

own more than 5% of the outstanding shares of Common Stock of Buyer (the "Threshold
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Date") and except as set forth further below, Buyer shall canse one individual designated
by Seller (the "Seller Designee") to be nominated for election to the Board of Directors
of Buyer, which Seller Designee shail be a Senior Execntive Officer or outside board
member of Seller and reasonably acceptable to Buyer. In the event that the Seller
Desxgnce shall be elected as a2 director of Buyer, but shall cease to sexve as a director of
Buyer pridr to the Threshold Date, Seller shall have the right to designate another
individual to fill the vacancy created by such cessation in order to serve 28 2 meyber of
the Board of Directors of Buyer. The right to nomination for election to Buyer’s Board
of Directors as set forth in this Section 6.1 shall terminate in the event that Seller’s core
products become directly competitive with Buyer.

62  Right to Maintain.

(@)  Untl the earller to oceur of (i) Threshald Date; (i) Seller’s
core products becoming competitive with Buyer’s core: products or (fif) the expiration of
three years from the date of this Agreement, in the event (including a public offering),
Buyer desires to sell and issue shares of its capital stock or rights, options or other
securities exercisable for or convertible into shares of its capital stock (directly or
indirectly) and whether or not such right or option is immediately exercisable or
convertible, then Buyer shall first notify Seller of the naterial terms of the proposed sale
and shall permit Seller to acquire, at the time of consammation such proposed issuance
and sale and on such terms as are specified in Buyer’s notice to Seller, such numbex of
the shares of capital stock or other securities of Buyer proposed to be issued as wonld be
required to enable Seller to maintain its voting and ownership rights in Buyer following
such issuance, on a percentage basis, at a level maintained by it immediately prior to
such proposed issuance. Seller shall have ten (10) days after the date of any such notice
to elect by notice to Buyer to purchase such shares or securities on such terms and at the
time the proposed sale is consummated.

(b)  The rghts set forth in Scctwn 6.2(a,) shall not apply to (i) the
issuance of shares or grant of options to purchase shares of Common Stock under
Buyer’s employee stock purchase and stock optmn plans, net of repurchases or
cancellations and (i} bona fide business acquisitions. :

6.3 ight of First Refusal on Change of Control.

@) First Refusal Richt

- {i) Until the. earlier of (i) Threshold Date and (ii) three
{3) years from the Closing Date, in the event Buyer's Hoard of Directors hes approved
an intention to merge with, sell shares representing 509% or more of the voting power of
Buyer to, or sell ail or substantially all of Buyer's assets to any of the six (6) parties
identified by Seller in Schedule 6.3(a) hereof, Buyer shall deliver o notice (an
"Acquisition Notice") to Seller, which Acquisition Notice shall be kept confidential by
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Seller, setting forth the proposed material terms of the mergex, sale or acquisition,
 including the structure and price terms of the mexger, sal¢ or acquisition, the vame and
address of the party proposed to acquire or merge with Bayer and the date on or about
which such sale or merger is proposed to be made (the date of such an Acquisition
Notice being an "Acquisition Notice Date”). Seller shall have the right of first refusal to
acquire or merge with Buyer on the terms set forth in the Acquisition Notice (subject to
the valuation provisions of Section 6.3(b) below), as provided in this Section. If the
terms in the Acquisition Notice contemplate a tax-free reorganization then Seller’s vight
of first refusal may only be exercised if Sefler proposes a tax-free reorganization,

B ¢ )} Seller shall have until ten (10) days after the later of

(i) receipt of un Acquisition Notice and (i) the date Seller receives notice of the
completion of the appraisal of any items included as part of the proposed copsideration
specified in the Acyuisition Notice that are subject to valuation pursuant to Section
6.3(b), to elect by notice to Buyer to acquire or merge with Buyer on the terms set forth
in the Acquisiion Notice, If Sellér notifies the Buyer within such time period of its
election to so acquire or merge with Buyer, a closing with respect to such acquisition or
merger shall be held at the principal office of Buyer (or at such other place as may be
agreed upon by Buyer and Seller) on 4 date and at a time which are nmtually agreeable
to Buyer and Seller, but in no event later than the later to occur of (i) forty-five (45)
days after receipt by Buyer of such notice of Seller’s election and (if) five (5) days after
the receipt of any governmental consent or approval necessary for the consurmztion of
“such transaction, including, but not mited to, any such approval or consent required
under the HSR Act. ’

(iif) In the event Seller elects not to exercise the foregoing
right of first refusal, Buyer shall bave six (6) months to sell Buyer on the same material
terms as are set forth in the Acquisition Notice, If Buyer proposes to sell to or merge
with one of the identified parties on terms more favorable to such party than those set
forth in the notice, or propaeses to sell to or merge with one of the identified parties after
the six (6) month period, it shall first notify Sefler and Seller shall have another
opportunity to exercise its right of first refusal.

(b)  Appraisal Procedure.

63} ‘Whenever the texms of a proposed sale or merger
jnclude forms of consideration other than cash or securities which axe traded on a
National Exchange (as defined below), Seller shall have the option to exercise its first

refusal right under this section by paying the "Appraised Value" in cash of such proposed

non-cash consideration. "Appraised Vahie” shall mean the fair saleable value of such
non-cash consideration as of the Acquisition Notice Date, and shall be determined in the
manger set forth in clanse (i) below. If an item of consideration constitntes securities
which are traded on a National Exchange (as defined below), the value of such items
shail be the average of the closing prices of such securities on such exchange during
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(with reference to the pnnc:pal trading market if such securities are traded on more than
one National Exchange) each day within the fifteen (15) trading days on such National
Exchange prior to the applicable Acquisition Notice Date. If the terms of the proposed
sale or.merger incinde securities which are traded on a National Exchange in a tax free
reorganization, then Seller’s right granted under this Section 6.3 may only be exercised
by Seller paying in its own secnrities where the value is determined on the same basis as
set forth in this Section 63(b)(ii). If the transaction specified in the Acguisition Notice
is a taxable transaction and the form of consideration is in securities traded on a
National Exchange, then Seller shail have the option of paying in cash in its own
securities where the value is determiced on the same basis as set forth in this Section

6.3(b)(ii)-

For purposes of this provision, "National Exchange”
means the New York Stock Exchange, the American Stock Exchange, the Midwest Stock
Exchange, the Pacific Stock Exchange or the National Market System of the National
Assoctation of Securities Dealers, Inc.

(i) The determination of "Appraised Value” shall be made
by an investment banking firm or other qualified consultant of nationally recognized
standing, in accordance with this provision. Buyer and Seller shall endeavor to mutually
agree upon the investment banlking finm or other qualified consultant to undertals st
determination. In the event Buyer and Seller fail 10 so agree within five (5) business
days after the Acquisition Notice Date, within two (2) business days after such failure
cach of Buyer and Seller shall choose one such investment banking firm or other
qualified consultant and within five (5) business days after such failure, the respective
chosen firms shall be required to choose a third snch investment banking fixm or other
qualified consuitant to make such determination of the Appraised Value; and the
determination of such third investment banking firm or other qualified consultant of the
Appraised Value shall be binding. The investment banking firm or other qualified
consultant selected pursuant hereto to make the determination of the Appraised Value
shall be required to make such determination within twenty (20) business days after its
selection. Buyer shall pay all costs and fees of up to the three such investment banking
firms or other qualified consultants, and shall cooperate fully with the investment
banking firm or other qualified consultant selected to make such determination by
promptly providing such information as is requested by such frm.

(¢}  Expansion of Seller’s Rights Relating to the Licensed
Technology woon a Change of Control. Until two (2) years from the Closing Date, in
the event Buyer has merged with, sold shares representing 50% or more of the voting
power of Buyer to, sold all or substantially all of Buyer’s assets to, or engaged voluntarily
in any other change of control transaction with, any party identified by Sellex on
Schedule 6.3(a) hereof, or in the event any party identified by Seller on Schedule 6.3(a)
hereof, shail acquire shares representing 50% or more of the voting power of Buyer,
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Seller shall antomatically have unlimited, royalty-free, perpemal rights to the Licensed
Technology.

‘6.4  Repgistration Rights.
(2) Sefler Demand Rights.

!

(D uest for Registration. In case at any time from
and after the Closing Buyer shall receive from Seiler a written request that Buyer effect
any registration with respect to all or a part of the Shares (or any securities issued or
issuable in respect of the Shares; collectively, the "Registrable Securities®), provided that
the number of Shares (or other securities) designated by Seller to be included in snch
registration would result iu an anticipated aggregate offering price of at least §5,000,000,
Buyer will as soon as practicable, use its reasonable commercial efforts to effect such
registration (including, without limitation, the execution of an undertaking to file pre-
effective and post-effective amendments and supplements appropriate quahﬁmtmn
mnder the applicable bine sky or other state securities laws and appropriate compliance
with exemptive regulations issued under the Securities Act and any other governmental
requirements or regulations) as may be so requested and as would permit or facilitate
the sale and distribution of all or such portion of Registrable Securities as are specified
in such request; provided, that Buyer shall not be obligated to take any action to effect
any such registration after Buyer has effected two registrations pursuaat to a request by
Seller hereunder. A registration proceeding pursuant to this sectiont which is
subsequently withdrawn prior to effectiveness of a registration statement under the
Securities Act shall not be considered an effected registration, qualification or
compliance for purposes of the two demaud registrations to which Seller is entitled.

Subject to the foregoing, Buyer shall file 2 registration statcment covering

the Registrable Securities so rcquested or otherwise elected to be registered as soon as
practicable, but in any event within sixty (60) days, after receipt of the request of Seller,
brovided that Buyer shall have the nght to defer such rcgistxanon for a period of up to
ninety (90) days following the receipt of such a request if in the opinion of the Board of
Directors of Buyer, it would be seriously detrimental to Buyer for a registration
statement to be filed.

(i) Underwriting. If Seller intends to distribute the
Registrable Securities covered by its request by means of an underwriting, it shall so
advise Buyer as a part of its request made pursuant to Section 6,4(a)(i). Buyer shall
enter into an underwriting agreement in customary form with the underwriter or
underwriters selected for such underwriting by Seller, which underwriter or underwriters
shall be reasonably acceptable to Buyer.
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{(b) Companv Registration.

(i) | Notice of Begjgtrguon. If at any time or from tirhe to
time after the Closing Buyer shall determine to register any of its securities for its own

account (other than a registration relating solely to employee stock option or purchase
plans or relating solely to 2 Rule 145 transaction), Buyer will:

(A) promptly give to Seller written notice thereof (which
shall include 2 list of the jurisdictions in which Buyer intends to attempt to qualify such
secutities nuder the applicable blue sky or other state securities laws); and

(B) include in such registration {and any related
qualification under blue sky laws or other compliance), and in any underwriting involved
therein, all the Registrable Securities specified in a written request or requests, made
within thirty (30) days after the date of such written notice from Buyer to Seller, except
as set forth in Section 6.4(b)(i). ‘

@) -  Underwritive If the registration of which Buyer gives
notice is for a registered public offering involving an underwriting, Buyer shall so advise
Seller as a part of the written notice given pursuant to Section 6.4(b)(()(A). In such
event the right of Seller to registration pursuant to Section 6.4(b) shall be zcrditioned
upon Seller’s participation in such underwriting and the inclusion of Seller’s Registrable
Securities in the underwriting to the extent provided berein. If Seller proposes w
distribute its securities through such underwriting it shall (together with Buyer and other
holders distributing their secusities through such underwriting) enter into an underwriting
agreement in costomary form with the underwriter or underwriters selected for such
mderwriting by Buyer. Notwithstanding any other provision of this Section, if the
managing underwriter determines that marketing factors require a limitation of the
number of shares to be underwritten, the underwriter may limit the mumber of
Registrable Securities to be included in the registration and underwriting but in no event
shall (i) the amount of Registrable Securities of Seller included in the ol‘:fcnng be
reduced below twenty-five percent (25%) of the total amount of securities included in
such offering or (i) notwithstanding (i) above, any shares being sold by a shareholder
exercising a demand registration right similar to that granted in Section 6.4(a) and
granted by Buyer peior to the date of this Agreement be excluded from such offering,
and in such situation Seller’s shares may be completely excluded from registration.
Buyer shall advise Seller of any such Hmitations, and the number of Registrable
Securities that may be included in the registration. If Seller disapproves of the terms of
any such underwriting, it may elect to withdraw therefrom by written notice to Buyer and
the underwriter, Any Registrable Securities excluded or withdrawn from such
underwriting shall not be included in such registration.
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(iii) Notwithstanding anything to the contrary in this
Section 6.4(b), Buyer shall not be obligated to effect any regastration of securities under
this Section 6 4(b) pursuant o a registration statement covering any of i1 securities to be
issned in connection with mevgers, acquisitions, exchange offers, dividend refnvestment
plans or stock option or other employee benefit plans.

© enses of Registratio

® Subject to Sections 6.4(c)(i) and 6.4(c)(iii), all
expenses mcurred in connection with any registration pursnant to Section 6.4(2) or
6.4(b), including, without limitation, all registration, filing and qualification fees, printing
expenses, fees and disbursements of counsel for Buyer, expenses of complying with state
securities or Blue Sky laws (including fees of counsel for Buyer and counsel for the
mnderwriters), accountants’ fees and expenses incident to or required by any such
registration, expenses incident to the Hsting of securities on any exchange in which the
Registrable Securities are to be listed, expenses of any special audits incidental to or
required by such registration.

(i) Buyer shall not be required to pay for expenses of any
tegistration procaedmg begun pursuant to Section 6.4(a), the request of which has been
subsequently withdrawn by Seller, in which case, such expenses shall be borae by Seller;
provided that Seller shall not be required to pay (a) for the cost of normal =ults of
Buyer that would have been performed in any event, and (b) for the time of any
executives or other persomnel of Buyer involved in the prepavation of the repistration
statement; and provided further, however, that if at the time of such withdrawal, Seller
shall have leamed of a material adverse change in the Business Condition of Buyer from

that known to Seller at the time of its request, then Seller shall not be required to pay _

any of such expenses,

(m) Notwithstanding anytlnng to thc cnnttary elsewhere in
this Section 6. 4(c), all underwriters” discounts, conmissions, or applicable stock transfer
and documentary stamp taxes {if any) relating to the sale of Registrable Securities shall
be borne by the seller of the Registrable Securities in all cases.

(d) Registration Procedures.

D In the case of each reg;strauon effected by Buyer .
pursnant to Section 6.4, Buyer will keep Seller advised in writing as to the initiation of
each registration and as to the completion thereof. At its expense (except as otherwise
provided in Section 6.4(c) above) Buyer will:

(A} keep such registration effective for a period of six
months or until Seller has completed the distribution described in the registration
statement relating thereto, whichever first oceurs;
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(B) furnish such mumber of prospectuses and other
documents incident thereto as Seller from time to time may reasonably request; and

{(©) notify Seller, (1) when a prospectus or any prospectus
snppiemem or post-effective amendment has been filed, and, with respect to the
registration statement or any post-effective amendment, when the same has become
effective; (2) of any request by the SEC or any other federal or state governmental
authority during the period of effectiveness of the registration statement for amendments
or supplements to the registration statement or related prospectus or for additional
information relating to the registration statement, (3} of the issuance by the SEC or any
other federal or state govermmental anthority of any stop order suspending the
effectivencss of the registration statement or the initiation of any proceedings for that
purpose, (4) of the receipt by Buyer of any notification with respect to the suspeasion of
the qualification or exemphon from quahﬁcanon of any of the Registrable Securities for
sale in any jurisdiction or the initiation of asy proceeding for such purpose; or (5) of the
happening of any event which makes any statement made in the registration statement or
related prospectus or any document incorporated or deemed to be incorporated therein
by reference unirme in any material respect or which requires the making of any changes
in the registration statement or prospectus so that, in the case of the registration
statement, it will not contain any untrue statement of @ material fact or omit to state any
material fact required to be stated therein or necessary to make the statements therein
not misleading, and that in the case of the prospectus, it will not contain any untrue
statement of a material fact or omit to state any material fact or omit to state any
material fact required to be stated therein or necessary to make the staternents therein,
in the light of the circumstances under which they were made, not misleading,

(e)  Buyer may, upon the happening of any event (x) of the kind
described in clauses (2), (3), (4), or (3) of Section 6.4(d)}I)(C} or (y) that, in the
judgrent of Buyer’s Board of Directors, renders it advisable to suspend use of the
prospectus due to pending curporate developments public filings with the SEC or similar
events, suspend use of the prospectns on written notice to Sefler, in which case Sefler
shall discontinue disposition of Registrable Securities covered by the registration
statement or prospectus until copies of a supplemented or amended prospectus are
distributed to SeHer or until Seller is advised in writing by Buyer that the use of the
applicable prospectus may be resumed. Buyer shall use its reasonable efforts to ensure
that the use of the prospectus may be resumed as soon as practicable. Buyer shall use
every reasonable effort to obtain the withdrawal of any order suspending the
effectiveness of the registration statement, or the lifting of any suspension of the
qualification (or exemption from qualification) of any of the securities for sale in any
jurisdiction, at the earljest practicable moment. Buyer shall prepare as soon as
practicable a supplement or post-effective amendment to the registration statement or a
supplement to the related prospectus or any document incorporated thersin by reference
or file any other required document so that, as thereafter delivered to the purchasers of
the Registrable Securities being sold thereunder, such prospectus will not contain an
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untrue statement of a material fact or omit 10 state a material fact required to be stated
therefn or necessary to make the statements therein, in Hght of the cixcumstances under
which they were made, not misleading, ‘

() Indemnification.

() Buyer will indemnify and hold harmless Seller, each of
its officers and directors, and each person controlling Seller, with respect to which a
registration has been effected pursuant to this Section 6.4 and each underwriter, if any,
and each person who conirols any wnderwriter of the Registrable Securities held by or
issuable to Seller, against all claims, losses, damages, costs, expenses and liabilities
whatsoever (or actions in respect thereof) arising out of or based on any uatrue
statement (or alleged untrue statement) of a material fact contained in any registration
statement, preliminary or final prospectus contained therein or any amendment of
supplement thereto, or based on any omission (or alleged omission) to state therein 2
material fact required to be stated therein or necessary to make the statements therein
not misleading, or any violation by Buyer of the Securities Act or any state securities law
or of any rule or regulation prormulgated under the Securities Act or any state securities
law applicable to Buyer and relating to action or inaction required of Buyer in
connection with any such registration, and will reimburse Seller, each of its officers and
directors, and each person controiling Seller, each such wriderwriter and each person who
controls any such vnderwriter, for any legal and any other expenses as reasciably
incurred in conmection with investigating or defending any such claim, loss, damage, cost,
expense, Hability or action, provided that Buyer will not be liable in any such case to the
extent that any such claim, loss, damage, cost, expense, or lability azises out of or is -
based on any unirue statement or omission based upon written information furnished to
Buyer by an instrament duly executed by Seller or any underwriter and stated to be
specifically for use therein. '

(i) Seller will, if Registrable Secuxities held by or issuable
to Seller are incladed in the securities as to which such registration is being effected,
indemnify and hold harmless Buyer, each of its directors and officexs who sign such
registration statement, each underwriter, if any, of Buyer's securities covered by such
registration statement, each person who controls Buyer within the meaning of the
Securities Act against all claims, losses, damages, costs, expenses and Habilities
whatsoever (or actions in réspect thereof) arisicg out of or based on any untrue
statement of a material fact contained in any such registration statement, preliminary or
final prospectus contained therein or any amendment or supplexent thereto, incident to
any such registration, or based on any omission {or alieged omission) to state therein a
material fact required to be stated therein or necessary to make the statements therein
not misleading, or any violation by Seller of the Securities Act or of state securities laws
or any rule or regulation promulgated under the Securities Act or any state securities law
applicable to Seller and relating to action or inaction required of Seller in conuection
with any such registration and will reimburse Buyer, such directors, officers, persons or
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underwriters for any legal or any other expenses as reasonably incurred in conmection
with investigating or defending any such claim, loss, damage, cost, expense, liability or
action, in each case to the extent, but only to the extent, that such untrne statement or -
ornission 15 made in such registration statexment, prospectus, in reliance upon and in
conformity with written information furnished to Buyer by 2u instrament duly executed
by Seller and stated to be specifically for use therein; provided, however, that the
foregoing indemnity agreement is sabject to the condition that, insofar as it relates to any
snch untrue statement or omission made in the preliminary prospectus but eliminated or
remedied in the amended prospectus on file with the SEC at the time the registration
statement becomes effective or the amended prospectos filed with the SEC pursuant to
Rule 424(b) (tbe "Final Prospectus®), such indemmity agreement shall not inure to the
bexnefit of Buyer, any underwriter or any Holder, if there is no underwriter, if a copy of
the Final Prospectus was not furnished to the person or entity asserting the loss, Hability,
claim or damage at or prior to the time such action is required by the Securities Act.

(i) Each party entitled to indemnification under this
Section 6.4(c) (the "Indemnified Party") shall give notice to the party required to provide
indemnification (the “Indemnifying Party") promptly after such Inderonified Party has
actual knowledge of any claim as to which indemmnity may be sought, and shall permit the
Indemnifying Party to assume the defense of any such claim or any litigation resulting
therefrom, provided that counsel for the Indempifying Party, who shall conduct the
defense of such claim or litigation, shall be approved by the Indemnified Party (whose
approval shall not unreasonably be withheld), and the Indemnified Party may participate
in such defense at such party’s expense. No Tndemnifying Party, in the defense of any
such claim or litigation, shall, except with the consent of each Indemnified Party, consent
to entry of any judgment or enter into any settlement which does not incInde s an
unconditional term thereof the giving by the claimant or plaintiff to such Indemmnified
Party of a release from all liability in respect to such daim or litigation. If any such
Indemmnified Party shall have been advised by conusel chosen by it that there may be one
or more legal defenses available to such Indemnified Party which are different from or
additional to those available to the Indemnifying Party, the Indemxifying Party shall not
bave the right to.assume the defense of such action on bebalf of such Indemnified Party
and will promptly reimburse such Indemnified Party and any person controiling such
Indemmified Party for the reasonable foes and expenses of any counsel retained by the
Indemmified Party, it being understood that the Indemnifying Party shall not, in
connection with any one action or separate but similar or related actions in the same
jurisdiction arising out of the same general allegations or ¢ircumstances, be lable for the
reasogable fees and expenses of more than one separate finm of attorneys for such
Indemnified Party or conmolling person, which firm shall be designated in writing by the
Indemmificd Party to the Indemnifying Party. ‘

() Contribution. ¥ the indemnification provided for in
Section 6.4(e) is unavailable or insufficient to hold barmless an Indemnified Party
thereunder, then each Indemnifying Party therennder shall contribute to the account paid
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or payable by such Indemnified Party as 2 resuit of the losses, claims, damages, costs,
expenses, liabilities or actions referred to in Section 6.4(e)(i) or (if), as the case may be
in such proportion as is appropriate to reflect the relative fault of the Indemmifying Party
on the one hand and the Indemmified Party on the other in connection with statements
or omisstons which resulted in such losses, claims, damages or Habilities, as well as any
other relevant equitable considerations. The relative fault shall be determined by
reference to, among other things, whether the untrue or alleged untrue statement of a
material fact or the omission or alleged omission to state a material fact relates to
information supplied by the Indemnifying Party or the Indemnified Party and the Parties’
relative intent, knowledge, access to information and opportunity to correct or prevent
such untrue statemments or omission. The Parties bereto agree that it would not be just
and equitable if contributions pursuast to this Section 6.4(f) were to be determined by
pro rata or per capita allocation or by any other method of allocation which does not
take account of the equitable considerations referred to in the first sentence of this
Section 64(f). The amount paid by an Indemnified Party as a result of the losses,
claims, damages or liabilities refc:red to in the first sentence of this Section 6.4(f) shall
be deemed to include any legal or other expenses reasonably incurred by such
Indemnified Party in connection with investigating or defending any action or claim
which is the subject of this Section 6.4(f). Promptly after receipt by an Indemnified Party
of notice of the commencement of any action against such party in respect of which a
claim for contribution may be made against an Indemnifying Party under this Section
6.4(f), such Indemnified Party shall notify the Indemuifying Party in writing of the
commencement thereof if the notice spemﬁad in Section 6.4(e)(ti) has not been given
. with respect to such action; provided that the omission so to notify the Indemnifying
Party shall not relieve the Indemnifying Party from any liability which it may have to auy
Indemnified Party otherwise under this Section 6.4(f), except to the extent that the
Indemmnifying Party is actnally prejudiced by such failure to give notice. No Person guilty
of frandulent misrepresentation (within the meaning of Section 1 (f) of the Securities
Act) shall be entitled to contribution from any person who was not guilty of snch
frandulent misrepresentation. s
(h) Information by Holder. Seller shall furnish to Buyer such
information regazdmg Seller and the distribution proposed by Seller as Buyer may
reasonably request in writing and as shall be required in connection with any registration
teferred to in this Section 6.4

: () Rule 144 gepgmng, With a view to making available to
Seller the benefits of certain rules and regulations of SEC which may permit the sale of

Registrable Securities to the public without registration, Buyer agrees to:

63 make and keep public information available, as those
terms are understood and defined in Rule 144 under the Securities Act, at all times after
ninety (90) days after the effactive date of the frst registration filed by Buyer which
involves a sale of securities of Buyer to the general public;
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- (i) file with the SEC in a timely manner all reporis and
other documents required of Buyer under the Securities Act and the Exchange Act; and

X (1) furnish to Seller so long as it owns any Registrable
Securities forthwith upon request a written statement by Buyer that it has complied with
the reporting requirements of said Rule 144 (at any time after ninety (90) days after the
effective date of said first registration statement filed by Buyer), and of the Securities
Act and the Exchange Act (at any time after it has become subject to such reporting
requirements), a copy of the most recent anmual or quarterly report of Buyer, and such
other reports and documents so filed by Buyer as may be reasonably requested i
availing Seller of any rule or regulation of the SEC permitting the selling of any such
securitics without registration,

()  Transfer of Resistration Rights. Any registration rights
granted by Buyer under this Section 6.4 may be assigned by Seller in connection with the

sale by Seller of any Registrable Securities, to 2 transferee or assignee, who, after such

- assignment or transfer, holds at least 500,000 shares or all remaining shares of Buyer
held prior thereto by Seller, and following such assigument, the assignee shall be entitled
to all rights of Seller under this Section 6.4, provided that such assignee agrees Iin writing
10 be bound to the obligations of Seller under thisz Section 6.4.

(k) Termination of Registration Rights. All registye How iohts

provided hereunder shall terminate upon. the earlier to occur of {2) the tenth anniversary
of the Closing and (b) such time as Seller is able to sell all of its Registrable Securities
under Rule 144 during any two successive, three-month periods.

(M  Fumre Grauts of Registration Rights. Buyer agrees for the

benefit of Seller that it will not grant registration rights with respect to any of its
securities upon terms more favorable to the holders of such securities than those
contained herein, '

6.5  Standstill Asreement.

: (2)  Standstill. Notwithstanding any other provision of this
Agreement, subject to the exceptions set forth in Section 6.5(b), without the approval of
the Board of Directors of Buyer (whether by written consent of the directors or pursuant
to a resolution duly adopted by the directors at a meeting of the Board of Directors),
Seller (which shall include any affiliate of Seller for purposes of this Section 6.5) shall
not, after the Closing Date, acquire "beneficial ownership® (which, for pxposes of this
Section 6.5, shall have the meaning set forth in Rule 13d-3 of the Exchange Act} of any
securities of Buyer entitled to vote with respect to the election of any directors of Buyer
("Voting Securities”), any security convertible into, exchangeable for, or exercisable for,
or that may become any Voting Securities or any other right to acquire Voting Securities
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(such Voting Securities and rights to acquire Voting Securities are collectively referred to
herein as "Securities”. . ‘

(b)  Exceptions to Standstill Provision,

(i)  Seller may acquire Secnrities without regard to the
limitations set forth in Section 6.5() in acvordance with the provisions of Section 62 or
Section 6.3 bereof; and

(i)  Seller may, after written notice o Buyer, acquiré
Securities without regard to the limitations set forth in this Section 6.5 if a bona fide
tender or exchange offer is made by any person or 13D Group to acquire Securities that,
if added to the Securities (if any) already owned by such person or 13D Group, would
represent ownership of Securities greater than fifty percent (509) of Buyer's then
ocutstanding Securities; provided, however, that Seller shail only be permitted to take
. such actions and make such offers as may be considered to be of the same nature and
type of action or offer and directed to the same person or persons and within the same
time period and for the same resulting amount of Securities as that which is being taken
by such person or 13D Group; and provided further, that Seller may only acquire that
amonnt of Securities that, when added to the amount of Securities already owned by
Seller, shall not exceed the amount of Securities acquired or to be acquired (assuming
any offers to purchase bave been consummated) by such person or 13D Group. In
proceeding with any action or offer permitted under this subsection 6.5(b)(if), Seller shall
be permitted to offer more favorable terms than those terms offered by such person or
130> Group, so long as such terms are substantially consistent with an offer of the same
nature and type of consideration as that which is being proposed by such person or 13D
Groug. .

(c)  Nofice of Securities Purchases and Sales. Seller shall advise
Buyer as to its plans to acquire or dispose of beneficial ownership of Securities, or rights
* thersto, reasonably in advance of any such action. '

(d) Acts in Concert with Others. Seller shall not join a
partnership, imited partnership, syndicate or other group, or otherwise act in concert
with any third person, for the purpose of acquiriug, holding, voting or disposing of
Securities, or rights thereto. . ’

(¢)  Restrictions on Transfer of Securities, Seller shall not

dispose of beneficial ownership or voting control of Securities or any right thereto,
except: (i) in accordance with the provisions of Section 6.7 hereof; (if) to Buyer or any
person or group approved by Buyer; (jii) pursnant to a bona fide public offering
registered under the Securities Act (in which Seller does not have the ability to select the
purchasers), including any offering pursuant to the registration rights granted in Section
6.4 bereof; (iv) pursuant to Rule 144 under the Securities Act; (v) in transactions not
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described in (), (i), (i) or (iv) bereof so long as such transactions do not, directly or
indirectly, result in any person or group owning or having the right to acquire beneficial
ownership of Securities with aggregate voting power of five percent (5%) or mere of the
aggregate voting power of all outstanding Securities (assuming the conversion, exchange
and/or exercise of all convertible, exchangeable and exercisable securities); or (v) in
response to an offer to purchase or exchange for cash or other consideration any
Securities that (a) is made by or on behalf of Buyer, or (b) is made by another pexson or
group to all holders of Securities and is not opposed by the Board of Directors of Buyer
within the time such Board is required, pursuant to régnlations under the Exchange Act,
to advise Company shareholders of such Board’s position on such offer.

66 Buyer's Risht of First Refusal
() First Refusal Right,

(i)  In the event Seller proposes to sell any Securities,
other than in a transaction described in Sections 6.5(e)(i}-{v), Seller shall deliver a
written notice to Buyer setting forth the terms of the proposed sale, including the name
of the proposed purchaser and the date on or about which such sale is proposed to be
completed. Buyer shall have the tight of first refusal to acquire such Securities on the
terms set forth in such notice (subject to the valuation provisions of Section 6.7(b)
below), as provided in this Section,

(iiy  Buyer shall have until twenty (20} days after the
receipt of such 2 notice to elect by notice to Seller to acquire all or any portion of such
Securities proposed to be sold by Seller on the terms set forth in such notice. If Buyer
notifies Seller within such time period of its election to acquire any of such Secnrities, a
closing with respect to such acquisition shall be held at the principal office of Buyer (or
at such other place as may be agreed upon by Buyer and Seller) on 2 date and at a time
which are mutually agreeable to Buyer and Seller, but in no event later than'ten (10)
days after receipt by Seller of such notice of Buyer’s election.

(iii) Im the event Buyer elevts not to exercise the foregoing
right of first refusal, Seller shall have ninety (90) days to sell such Securities on the same
terms as are set forth in such notice. If Seller proposes to sell such Securities on terous
different than those set forth in the notice, or proposes to sell such Securities after the
ninety {(90) day period, Seller shall first notify Buyer of such proposed sale, and Seller
shall have another opportunity 1o exercise its right of first refusal under this Section.

(b  Aoppraisal Procedure.
{i)  Whenever the terms of a proposed sale of Securities
include forms of consideration other than cash or securities which are traded on a
National Exchange (as defined below), Seller shall have the option to exercise its fixst -
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refusal right under this section by paying the "Appraised Value” in cash of such proposed
non-cash consideration. “Appraised Valne® shall mean the fair saleable value of such
non-cash consideration as of the date of the notice delivéred pursnant to Section
6.7(2)(i) {the "First Offer Notica Date"), and shall be determined in the manner set forth
in Section 6.7(b){ii) below. If an item of consideration constitutes securities which are
traded on 3 National Exchange (as defined below), the value of such items shall be the
average of the closing prices of such securitics on such exchange during (with reference
to the principal trading market if such securities are traded on more than one National
Exchange) each day within the fifteen (15) trading days on sech National Exchange prior
to the First Offer Notice Date.

For purposes of this provision, "National Exchange" means the New
York Stock Exchange, the American Stock Exchange, the Midwest Stock Exchange, the
Pacific Stock Exchange or the National Market System of the National Association of
Securities Dealers, Inc. '

- (i) The determination of “Appraised Value” shall be made
by an investment banking firm or other qualified consultant of nationally recognized
standing, in accordance with this provision. Buyer and Seller shall endeavor to pmtually
agree upon the investiment baoking firm or other qualified consultant to undertake such
detenpination. In the event Buyer and Seiler fail to so agree within five (5) business
days after the First Offer Notics Date, within two (2) business days after such faflure
each of Buyer and Seller shall choose one such investment banking firm or other
qualified consultant and within five {5) business days after such failure, the respective
chosen firms shall be required to chooss a third such fnvestment bankiog firm or other
qualified consultant to make such determination of the Appraised Value; and the
determination of such third investment banking firm or other qualified consultant of the
Appraised Valve shall be binding. The investment banking firm or other qualified
consultant selected pursuant hereto to make the determination of the Appraised Value
shall be required to make such determination within twenty (20) business days afier its
selection. Buyer shall pay all costs and fees of up to the three such investoaént banking
firos or other qualified consultants, and shall cooperate fully with the investment
banking firm or other qualified consultant selected to make such determination by
promptly providing such information as is requested by such frm. :

(¢) Change of Control. For purposes of this Apreement, a
"Change of Control” with respect to one party shall be deemed to have occurred

whenever (i) there shall be consummated (1) any consolidation or metger of such party
in which such party is not the continuing or surviving corporation, or pursuast to which
shares of such party’s common stock wonld be converted in whole or in part into cash,
other securities or other property, other than a merger of such person in which the
holders of such party’s commeon stock immiediately prior to the merger have substantially
the same proportionate ownership of common stock of the surviving corporation
ummediately after the merger, or (2) any sale, lease, exchange or transfer (in one
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trausaction or a sexies of related transactions) of all or substantially all the assets of such
parly, or (if} the stockholders of such party shall approve any plan or praposal for the
liquidation or dissolution of such party, or (iii) any party, other than such pariy or a
subsidiary thereof or any employee benefit plan sponsored by such party or a sabsidiary
thereof or a corporation owned, directly or indirectly, by the stockholders of such party
in substantially the same proportions as their ownership of stock of such party, shall
become the beneficial owner of seenrities of such party representing greater than fifty
pereent (50%) of the combined voting power of then outstanding securities ordinzrily
(and apart from rights accruing in special circumstances) having the right to vote in the
election of directors, as a result of a tender or exchange offer, open market purchases,
privately negotiated purchases or otherwise, or (iv) at any time after the date of this
Agreement, individuals who at the date hereof constituted the Board of Directors of such
party shall cease for any reason to constitte at least a majority thereof, unless the
election or the nomination for election by such party’s stockholders of each new director
- was approved by a vote of at least two-thirds of the directors then still in office who were
divectors at the date hereof, or (v) any other event shall oceur with respect to such party
that would be required to be reported in fesponse to Ttem 6{e) (or any successor
provision) of Schedule 14A of Regulation 14A pronmigated under the Exchange Act.

ARTICLE VI
TERMINATION, AMENDMENT AND WAIVER

7.1 Termination. Except as provided in Section 7.2 below, this
- Agreement may be terminated and the Acquisition abandoned at any Hime prior to the
Closing Date: :

(@) by mutual consent of Seller and Buyer;

(b) by Buyer or Seller ift (i) the Closing has not occurred by
Febmary 29, 1996; (i} there shall be a final nonappealsble order of a federal or state
court in effect preventing consummation of the Acquisition; or (iii) there shall be any
statute, rule, regulation or order enacted, promulgated or issued or deemed applicable to
the Acquisition by asy Governmental Emity that wonld make conswmmation of the -
Acquisition illegal; :

(¢} by Buyer if it is not in material breach of this Agreement and
there has been a material breach of any representation, warranty, coveriant or agreement
contained in this Agreement on the part of Seller and such breach has not been cured
within five () business days after written notice to Seller (provided that, no cure period
shall be required for a breach which by its nature cannot be cured);

(d) by Buyerat any'time prior to November 1, 1995, if as a result
of its due diligence review of the Business subsequent to the date of this Agreement it
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discovers a fact or condition existing on the date of this Agreement and not disclosed to
Buyer prior to or on the date of this Agreement that Buyer reasonably. determines has a
0 material adverse effect on the Business Condition of Seller;

{e) by Seller at any time prior to November 1, 1995 if as result of
its due diligence review of Buyer subsequent to the date of this Agreement it discovers a
fact or condition existing on tite date of this Agreement not disclosed to Seller prior to
or on the date of this Agreement that Seller rensonably determines has a materfal
adverse effect on the Business Condition of Buyer;

(® Dby Seller if it is not in material breach of this Agreement and
there has been a material breach of any representation, warranty, covenant or agreement
contained in this Agreement on the part of Buyer and such breach has not been cured
within five (5) business days after written notice to Buyer (provided that, no cure period
shall be required for a breach which by its nature cannot be cured). _

72 Effect of Termination. In the event of termination of this
Agreement as provided in Section 7.1, this Agreement shall forthwith become void and
there shall be no Hability or obligation on the part of Buyer or Seller, or their respective
officers, directors or shareholders, provided that each party shall remain Kable for any
breaches of this Agreement prior to its termination.

‘ 73 Amendment. This Agreement may be amended by the parties
0 hereto at any time by execution of an fstrument in writing signed on behalf of each of
- the parties hereto. '

74  Extension: Waiver, At any time prior to the Closing Date, Buyer on
the one hand, and Seller, on the other, may, to the extent legally allowed, (@) extend the
time for the performance of any of the obligations of the other party hereto, (i) waive
any inaccuracies in the representations amd warranties made to such party contained -
herein or in any document delivered pursuant hereto, and (iif) waive complizice with
any of the agreements or conditions for the benefit of such party contained herein, Any
agreetment on the part of a party hereto to any such extension or waiver shall be valid
only if set forth in an instrument in writing signed on bebalf of such party.
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