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. Introduction

Just before the July 4th weekend, the First Department
became the first appeals court in New York to address
whether communications between lawyers and their
firms” General Counsel are protected by the attorney-
client privilege. In Stock v. Schnader Harrison Segal & Lewis
LLP,! the First Department held that such communica-
tions are protected as privileged, overturning a lower
court decision that had made waves in the professional
responsibility community.

The intra-firm privilege issue is of huge importance
both to lawyers and clients alike. It raises fundamental
questions that are central to the lawyer-client relationship
and, to an extent, pits the rights of lawyers against the
rights of clients. Specifically, it answers a crucial ques-
tion: whether a law firm is like any other business that can
protect communications between employees seeking legal
advice and the company’s in-house counsel, or whether
the equation somehow changes because the employees
seeking advice are themselves lawyers who are acting in
the course of representing a client?

II. The Trial Court's Decision

Stock initially retained Schnader, Harrison, Segal
& Lewis (“Schnader Harrison”) to represent him in his
departure from MasterCard International, Inc. (“Master-
Card”). According to Stock, the firm failed to advise him
that his departure would significantly accelerate the expi-
ration date of certain stock options worth approximately
$5 million. The options expired and Stock, on Schnader
Harrison’s advice, brought an arbitration against Master-
Card and its plan administrator to recover the value of the
lost options.

“In other words, the Court treated the
consultation with the firm’s General
Counsel the same as if the firm’s lawyers
had sought the advice of outside counsel,
which the Court noted would also have
been privileged.”

The arbitration against MasterCard (and underlying
litigation) was unsuccessful, and Stock sued Schnader
Harrison for malpractice. In the course of discovery, Stock
sought 24 documents reflecting communications the
Schnader Harrison partner had with other lawyers at the
firm, including the firm’s General Counsel. Schnader Har-
rison argued that these documents were protected from
disclosure under the “intra-firm” attorney-client privilege.
The trial court disagreed, holding that the documents
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were discoverable under the “fiduciary exception” to the
attorney-client privilege. According to the court, because
Schnader Harrison, as Stock’s law firm, was a fiduciary
with special obligations to Stock, Stock “hald] a right to
disclosure from his fiduciaries of communications that
directly correlate to his claims of self-dealing and conflict
of interest.”?

lll. The First Department’s Decision

The First Department unanimously reversed, holding
that the fiduciary exception did not apply and the com-
munications at issue were privileged. The court reasoned
that when the Schnader Harrison attorneys sought the
advice of the firm’s General Counsel, they were doing so
not to discharge any fiduciary duty to Stock, but rather to
“receive appropriate legal counsel about their [personal]
ethical duties.”® Thus, the Court held, “for the purposes of
the in-firm consultation on the ethical issue, the attorneys
seeking the general counsel’s advice, as well as the firm
itself, were the general counsel’s real clients.”*

The court noted that Stock was not billed for any of
the time spent consulting with the firm’s General Counscl
and the General Counsel “never worked on any matter for
[Stock].”® In other words, the court treated the consulta-
tion with the firm’s General Counsel the same as if the
firm’s lawyers had sought the advice of outside counsel,
which the court noted would also have been privileged.
As a result, the Court held New York'’s version of the “fi-
duciary exception” to the attorney-client privilege—which
had mainly been applied to trustees in the past—did not
apply here.

The court also declined to adopt the “current client”
exception to the attorney-client privilege.® (Under the
“current client” exception, a law firm cannot claim privi-
lege for internal communications relating to the client’s
representation, including consultations with the firm’s
in-house counsel, that occurred while the representation
was ongoing—-at least until the client is aware that it is
adverse to the law firm.”) The court ruled that the “current
client” exception would create unworkable results for both
the client and the law firm and observed that courts across
the country, as well as the American Bar Association, had
recently rejected this exception.®

IV. A Rising Tide

The Stock decision aptly demonstrates the evolution
of the law surrounding the intra-firm privilege. The lower
court’s ruling rejecting the intra-firm privilege was consis-
tent with the earlier line of cases on the issue, as well as the
New York federal cases which had addressed it.”
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T'he First Department’s decision represents a recent
pivot by several courts in favor of the intra-firm privilege.
These cases by and large conclude that there is no reason
why the privilege should apply to discussions about po-
tential malpractice liability between lawyers in a law firm
and outside counsel but not apply to discussions between
lawyers and their firm’s in-house General Counsel.'®

“Though Stock makes the intra-firm
privilege enforceable under certain
circumstances, it is important to
understand that the decision does

not create a blanket privilege for any
communication between lawyers in a firm
about a firm client.”

Both the NYSBA Committee on Professional Ethics
and the ABA Standing Committee on Ethics and Profes-
sional Responsibility have also issued opinions which
concluded that lawyers are ethically permitted to seek
advice from their law firm’s General Counsel about
potential malpractice liability.!! While neither opinion
specifically addressed the attorney-client privilege (which
is an issue of substantive law and thus outside of the
jurisdiction of these committees), both run contrary to the
earlier line of cases which rejected privilege assertions
based on the idea that a lawyer was conflicted from seek-
ing in-house advice about potential malpractice exposure
while also representing the underlying client.

V. Conclusion: Some Practical Takeaways

Though Stock makes the intra-firm privilege enforce-
able under certain circumstances, it is important to under-
stand that the decision does not create a blanket privilege
for any communication between lawyers in a firm about
a firm client, or even communications between lawyers
and their firm’s General Counsel. Instead, the decision
provides helpful guidance and holds that a communica-
tion is more likely to fall within the privilege if it meets
the following criteria:

* The advice relates to the lawyer’s own ethical or
legal obligations concerning the matter;

¢ The time spent communicating with in-house Gen-
eral Counsel was not charged to the client;

e The attorney providing the legal advice is some-
one who is not directly involved in the underlying
client-matter;

* The purpose of the communications with law firm
General Counsel are clearly identifiable; and

* The event of a malpractice claim, if the law firm
refrains from putting the communications with the
in-house General Counsel “at issue.”
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Though not specifically discussed in the decision, a
claim of privilege would also likely be affected by whether
the communications with the law firm’s General Counsel
were kept confidential between the attorneys who needed
to know the substance of the communications or if the
communications were widely disseminated. Also signifi-
cant would be the fact that lawyer who is consulted has
the title “General Counsel,” or at the very least plays that
role in the firm (or has been designated to play thatrole
in the particular case). Finally, privilege claims get easier
when any adversity between the firm and the client is
known to the client, particularly when the client has his or
her own counsel.

From a client’s perspective, it is important to under-
stand the scope of the Stock decision and the contexts in
which it may apply. As discussed above, not every inter-
nal communication with the law firm’s General Counsel is
per se privileged and any claim of privilege should be sup-
ported by the above factors. That being said, when assess-
ing a potential legal malpractice claim, clients intending
to use their lawyers’ internal communications in order to
prove liability now have a much harder job ahcad of them.
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