


The First Department's decision represents a recent 
pi vol by several courts in favor of the intra-firm privilege. 
Tlwse cases by and large conclude that there is no reason 
why the privilege should apply to discussions about po­
tential malpractice liability between lawyers in a law firm 
and outside counsel but not apply to discussions between 
lawyers and their firm's in-house General Counsel.10 

"Though Stock makes the intra-firm 
privilege enforceable under certain 
circumstances, it is important to 
understand that the decision does 
not create a blanket privilege for any 
communication between lawyers in a firm 
about a firm client. "

Both the NYSBA Committee on Professional Ethics 
and the ABA Standing Committee on Ethics and Profes­
sional Responsibility have also issued opinions which 
concluded that lawyers are ethically permitted to seek 
advice from their law firm's General Counsel about 
potential malpractice liability.11 While neither opinion 
specifically addressed the attorney-client privilege (which 
is an issue of substantive law and thus outside of the 
jurisdiction of these committees), both run contrary to the 
earlier line of cases which rejected privilege assertions 
bast'd on the idea that a lawyer was conflicted from seek­
ing in-house advice about potential malpractice exposure 
while also representing the underlying client. 

V. Conclusion: Some Practical Takeaways

Though Stock makes the intra-firm privilege enforce­
able under certain circumstances, it is important to under­
stand that the decision does not create a blanket privilege 
for any communication between lawyers in a firm about 
a firm client, or even communications between lawyers 
and their firm's General Counsel. Instead, the decision 
provides helpful guidance and holds that a communica­
tion is more likely to fall within the privilege if it meets 
the following criteria: 
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• The advice relates to the lawyer's own ethical or
legal obligations concerning the matter;

• The time spent communicating with in-house Gen­
eral Counsel was not charged to the client;

• The attorney providing the legal advice is some­
one who is not directly involved in the underlying
client-matter;

• The purpose of the communications with law firm
General Counsel are clearly identifiable; and

• The event of a malpractice claim, if the law firm
refrains from putting the communications with the
in-house General Counsel "at issue."

Though not specifically discussed in the decision, a 
claim of privilege would also likely be affected by whether 
the communications with the law firm's General Counsel 
were kept confidential between the attorneys who needed 
to know the substance of the communications or if the 
communications were widely disseminated. Also signifi­
cant would be the fact that lawyer who is consulted has 
the title "General Counsel," or at the very least plays that 
role in the firm (or has been designated to play that role 
in the particular case) . Finally, privilege claims get easier 
when any adversity between the firm and the client is 
known to the client, particularly when the client has his or 
her own counsel . 

From a client's perspective, it is important to under­
stand the scope of the Stock decision and the contexts in 
which it may apply. As discussed above, not every inter­
nal communication with the law firm's General Counsel is 
per se privileged and any claim of privilege should be sup­
ported by the above factors. That being said, when assess­
ing a potential legal malpractice claim, clients intending 
to use their lawyers' internal communications in order to 
prove liability now have a much harder job ahead of them. 
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