10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 2:10-cv-01385-MJP Document 163 Filed 01/14/11 Page 1 of 21

Honorable Marsha J. Pechman

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
INTERVAL LICENSING LLC,
Civil Case No. 2:10-CV-01385-MJP
Plaintiff,
V.
DEFENDANT YAHOQOO! INC’S
AOL, INC.; APPLE, INC ; éBAY, INC:; PR A IRMATIVE
FACEBOOK, INC.; GOOGLE INC.; NETFLIX, COUNTERéLAlMS TO THE FIRST
INC.; OFFICE DEPOT, INC.; OFFICEMAX AMENDED COMPLAINT FOR
INC.; STAPLES, INC.;: YAHOO! INC.; and PATENT INFRINGEMENT
YOUTUBE, LLC,
Defendants.

DEFENDANT YAHOO! INC’S ANSWER,
AFFIRMATIVE DEFENSES, AND COUNTERCLAIMS TO THE
FIRST AMENDED COMPLAINT FOR PATENT INFRINGEMENT

Defendant Yahoo! Inc. (“Yahoo!”) respectfully submits its Answer and Affirmative
Defenses to the First Amended Complaint For Patent Infringement (“First Amended
Complaint”) of Plaintiff Interval Licensing LLC (“Plaintiff” or “Interval™), filed on
December 28, 2010, and states as follows:

ALLEGATIONS REGARDING THE PARTIES

1. Inresponse to paragraph 1 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.

2. Inresponse to paragraph 2 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
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3. Inresponse to paragraph 3 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
4. Inresponse to paragraph 4 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
5. Inresponse to paragraph 5 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
6. Inresponse to paragraph 6 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
7. Inresponse to paragraph 7 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
8. Inresponse to paragraph 8 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
9. Inresponse to paragraph 9 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
10. Inresponse to paragraph 10 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
11. Inresponse to paragraph 11 of the Complaint, Yahoo! admits that it is a
corporation duly organized and existing under the laws of the state of Delaware and that its
principal place of business is at 701 First Avenue, Sunnyvale, California 94089.
12. Inresponse to paragraph 12 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
ALLEGATIONS REGARDING JURISDICTION AND VENUE
13.  Inresponse to paragraph 13 of the Complaint, Yahoo! admits that this Court
has subject mater jurisdiction pursuant to 28 U.S.C. 88 1338(a) because this action purports
to arise under the patent laws of the United States, 35 U.S.C. 88 1 et seq. Yahoo! further
admits that venue is proper, although Yahoo! reserves the right to contend that the Western
District of Washington is an inconvenient forum and that the Court should transfer the
action to the Northern District of California. Yahoo! further admits that it has conducted
certain business in this district. With respect to the allegations in this paragraph against

other defendants, Yahoo! lacks sufficient information to admit or deny the allegations and
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on that basis denies them. Except as expressly admitted, Yahoo! denies the allegations of
paragraph 13 that pertain to Yahoo!
ALLEGATIONS REGARDING INTERVAL RESEARCH CORPORATION
14. In response to paragraph 14 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
15. In response to paragraph 15 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
16. In response to paragraph 16 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
17. In response to paragraph 17 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
18. In response to paragraph 18 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
19. In response to paragraph 19 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
ALLEGATIONS REGARDING U.S. PATENT NO. 6,263,507
20. In response to paragraph 20 of the Complaint, Yahoo! admits that the face of
United States Patent No. 6,263,507 (“the *507 patent”) indicates that it issued on July 17,
2001, that it is entitled “Browser for Use in Navigating a Body of Information, With
Particular Application to Browsing Information Represented By Audiovisual Data,” and that
a copy of the ’507 patent is attached as Exhibit 2. Yahoo! denies that the ’507 patent was
duly and legally issued. Yahoo! denies that the 507 patent describes an invention that
enables a user to efficiently review a large body of information by categorizing and
correlating segments of information within the body of information and generating displays
of segments that are related to the primary information being viewed by the user. Except as
expressly admitted or denied, Yahoo! lacks sufficient knowledge or information to admit or
deny the allegations of paragraph 20 and on that basis denies them.

21. In response to paragraph 21 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
22. In response to paragraph 22 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
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23. In response to paragraph 23 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
24, In response to paragraph 24 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
25. In response to paragraph 25 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
26. In response to paragraph 26 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
27. In response to paragraph 27 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
28. In response to paragraph 28 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
29. In response to paragraph 29 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
30. In response to paragraph 30 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
31. In response to paragraph 31 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
32. In response to paragraph 32 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
33. In response to paragraph 33 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
34. In response to paragraph 34 of the Complaint, Yahoo! admits that its

products and/or services include websites. Yahoo! admits that its products and/or services
include Flickr, Hotjobs, Rivals, Yahoo Advertising, Yahoo Alerts, Yahoo Auto, Yahoo
Avatar, Yahoo Biz, Yahoo Bookmarks, Yahoo Buzz, Yahoo Education, Yahoo
Entertainment, Yahoo Events, Yahoo Finance, Yahoo Games, Yahoo Green, Yahoo Groups,
Yahoo Health, Yahoo Kids, Yahoo Lifestyle, Yahoo Maps, Yahoo Mail, Yahoo Mabile,
Yahoo Movies, Yahoo Music, My Yahoo, Yahoo News, Yahoo OMG!, Yahoo People,
Yahoo Pulse, Yahoo Real Estate, Yahoo Shine, Yahoo Shopping, Yahoo Small Business,
Yahoo Sports, Yahoo Travel, Yahoo TV, Yahoo Video, Yahoo Video Games, Yahoo
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Weather, Yahoo Widgets, Yahoo Answers, and Yahoo Local. Yahoo! admits that some of
its products and/or services contain articles, videos, advertisements, and/or content. Yahoo!
admits that Exhibit 16 appears to be a copy of a screen shot of the Yahoo Finance website.
Except as expressly admitted herein, Yahoo denies the allegations set forth in paragraph 34,
and specifically denies that it has infringed or is infringing any valid claim of the 507
patent.

35. In response to paragraph 35 of the Complaint, Yahoo! admits that its
products and/or services include Content Match for Yahoo Search Marketing and Yahoo
Advertising Solutions. Yahoo! admits that these products and/or services relate to
advertising. Yahoo! admits that Exhibit 17 appears to be a copy of a screen shot of the
Buy.com website. Except as expressly admitted herein, Yahoo! denies the allegations set
forth in paragraph 35, and specifically denies that it has infringed or is infringing any valid
claim of the *507 patent.

36. In response to paragraph 36 of the Complaint, Yahoo! admits that its
products and/or services include Yahoo SpamGuard and Yahoo Mail. Except as expressly
admitted herein, Yahoo denies the allegations set forth in paragraph 36, and specifically
denies that it has infringed or is infringing any valid claim of the *507 patent.

7. In response to paragraph 37 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.

38. In response to paragraph 38 of the Complaint, Yahoo! denies the allegations
to the extent that they pertain to Yahoo! and specifically denies that it has infringed or is
infringing any valid claim of the *507 patent. Yahoo! lacks sufficient information to admit
or deny the remaining allegations contained therein and on that basis denies them.

ALLEGATIONS REGARDING U.S. PATENT NO. 6,034,652

39. In response to paragraph 39 of the Complaint, Yahoo! admits that the face of
United States Patent No. 6,034,652 (“the *652 patent”) indicates that it issued on March 7,
2000 and that it is entitled “Attention Manager for Occupying the Peripheral Attention of a
Person in the Vicinity of a Display Device.” Yahoo! also admits that the face of the ’314
patent indicates that it is related to the *652 patent and that a copy of the *652 patent is
attached as Exhibit 3. Yahoo! denies that the *652 patent was duly and legally issued.
Yahoo! denies that the *652 patent describes an invention that enables information to be
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provided to a user in an unobtrusive manner that does not distract the user from his primary
interaction with an apparatus such as, for example, a computer or television. Except as
expressly admitted or denied, Yahoo! lacks sufficient knowledge or information to admit or
deny the allegations of paragraph 39 and on that basis denies them.

40. In response to paragraph 40 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
41. In response to paragraph 41 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
42. In response to paragraph 42 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
43. In response to paragraph 43 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
44, In response to paragraph 44 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
45, In response to paragraph 45 of the Complaint, Yahoo! admits that its
products and/or services include Yahoo Messenger and that Exhibit 25 appears to be a copy

of a screen shot of Yahoo Messenger. Except as expressly admitted, Yahoo! denies the
allegations in paragraph 45 and specifically denies that it has infringed or is infringing any
valid claim of the *652 patent.

46. In response to paragraph 46 of the Complaint, Yahoo! admits that its
products and/or services include Yahoo Widgets and that Exhibit 26 appears to be a copy of
a screen shot of Yahoo Widgets. Except as expressly admitted, Yahoo! denies the
allegations in paragraph 46 and specifically denies that it has infringed or is infringing any
valid claim of the 652 patent.

47. In response to paragraph 47 of the Complaint, Yahoo! admits that its
products and/or services include Yahoo Connected TV and Yahoo News and that Exhibit 27
appears to be a copy of a screen shot of Yahoo Connected TV and Yahoo News. Except as
expressly admitted, Yahoo! denies the allegations in paragraph 47 and specifically denies
that it has infringed or is infringing any valid claim of the *652 patent.

48. In response to paragraph 48 of the Complaint, Yahoo! denies the allegations
to the extent that they pertain to Yahoo! and specifically denies that it has infringed or is
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infringing any valid claim of the 652 patent. Yahoo! lacks sufficient information to admit
or deny the remaining allegations contained therein and on that basis denies them.
ALLEGATIONS REGARDING U.S. PATENT NO. 6,788,314

49. In response to paragraph 49 of the Complaint, Yahoo! admits that the face of
United States Patent No. 6,788,314 (“the 314 patent”) indicates that it issued on September
7, 2004 and that it is entitled “Attention Manager for Occupying the Peripheral Attention of
a Person in the Vicinity of a Display Device.” Yahoo! also admits that the face of the *314
patent indicates that it is related to the *652 patent and that a copy of the *314 patent is
attached as Exhibit 4. Yahoo! denies that the 314 patent was duly and legally issued.
Yahoo! denies that the 314 patent describes an invention that enables information to be
provided to a user in an unobtrusive manner that does not distract the user from his primary
interaction with an apparatus such as, for example, a computer or television. Except as
expressly admitted or denied, Yahoo! lacks sufficient knowledge or information to admit or
deny the allegations of paragraph 49 and on that basis denies them.

50. In response to paragraph 50 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
51. In response to paragraph 51 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
52. In response to paragraph 52 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
53. In response to paragraph 53 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
54. In response to paragraph 54 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
55. In response to paragraph 55 of the Complaint, Yahoo! admits that its
products and/or services include Yahoo Messenger. Except as expressly admitted, Yahoo!

denies the allegations in paragraph 55 and specifically denies that it has infringed or is
infringing any valid claim of the 314 patent.

56. In response to paragraph 56 of the Complaint, Yahoo! admits that its
products and/or services include Yahoo Widgets. Except as expressly admitted, Yahoo!
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denies the allegations in paragraph 56 and specifically denies that it has infringed or is
infringing any valid claim of the *314 patent.

57. In response to paragraph 57 of the Complaint, Yahoo! admits that its
products and/or services include Yahoo Connected TV. Except as expressly admitted,
Yahoo! denies the allegations in paragraph 57 and specifically denies that it has infringed or
is infringing any valid claim of the 314 patent.

58. In response to paragraph 58 of the Complaint, Yahoo! denies the allegations
to the extent that they pertain to Yahoo! and specifically denies that it has infringed or is
infringing any valid claim of the 314 patent. Yahoo! lacks sufficient information to admit
or deny the remaining allegations contained therein and on that basis denies them.

ALLEGATIONS REGARDING U.S. PATENT NO. 6,757,682

59. In response to paragraph 59 of the Complaint, Yahoo! admits that the face of
United States Patent No. 6,757,682 (“the 682 patent”) indicates that it issued on June 29,
2004 and that it is entitled “Alerting Users to Items of Current Interest” and that a copy of
the *682 patent is attached as Exhibit 5. Yahoo! denies that the *682 patent was duly and
legally issued. Yahoo! denies that the 682 patent describes a system that receives
indications from users that online content is of current interest, processes the indications,
and alerts other users of the interesting content. Except as expressly admitted or denied,
Yahoo! lacks sufficient knowledge or information to admit or deny the allegations of
paragraph 59 and on that basis denies them.

60. In response to paragraph 60 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
61. In response to paragraph 61 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
62. In response to paragraph 62 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
63. In response to paragraph 63 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
64. In response to paragraph 64 of the Complaint, Yahoo! lacks sufficient

information to admit or deny the allegations contained therein and on that basis denies them.
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65. In response to paragraph 65 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
66. In response to paragraph 66 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
67. In response to paragraph 67 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
68. In response to paragraph 68 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
69. In response to paragraph 69 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
70. In response to paragraph 70 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
71. In response to paragraph 71 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.
72. In response to paragraph 72 of the Complaint, Yahoo! admits that its
products and/or services include Yahoo Buzz, Delicious, Flickr, Yahoo Shopping, Yahoo
Music and Yahoo Answers. Yahoo! admits that Exhibit 39 appears to be a copy of a screen
shot of Yahoo Buzz. Except as expressly admitted, Yahoo! denies the allegations therein
and specifically denies that it has infringed or is infringing any valid claim of the *682
patent.

73. In response to paragraph 73 of the Complaint, Yahoo! lacks sufficient
information to admit or deny the allegations contained therein and on that basis denies them.

74. In response to paragraph 74 of the Complaint, Yahoo! denies the allegations
to the extent that they pertain to Yahoo! and specifically denies that it has infringed or is
infringing any valid claim of the ’682 patent. Yahoo! lacks sufficient information to admit
or deny the remaining allegations contained therein and on that basis denies them.

ALLEGATIONS REGARDING JURY DEMAND
75.  This paragraph sets forth Interval’s request for a jury trial, to which no

response is required.

DEF. YAHOOQ! INC’S ANSWER, AFFIRMATIVE FROMMER LAWRENCE &
DEFENSES, AND COUNTERCLAIMS TO THE FIRST HAUG LLP
AMENDED COMPLAINT -9

v 1191 SECOND AVENUE
Civil Case No. 2:10-CV-01385-MJP SEATTLE, WASHINGTON 98101
(206) 336-5690




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 2:10-cv-01385-MJP Document 163 Filed 01/14/11 Page 10 of 21

INTERVAL’S PRAYER FOR RELIEF
76.  Yahoo! denies that Interval is entitled to any of the relief sought in its Prayer
for Relief to the extent relief is sought against Yahoo! To the extent that the Prayer for
Relief contains any factual allegations against Yahoo!, Yahoo! denies them.
AFFIRMATIVE DEFENSES
77.  Without admitting or acknowledging that it bears the burden of proof as to
any of them, Yahoo! asserts the following affirmative and other defenses and reserves the

right to amend its Answer as additional information becomes available.

FIRST DEFENSE
(Non-Infringement)
78.  Yahoo! does not and has not infringed, whether directly or indirectly, literally
or by equivalents, any valid and enforceable claim of the *507, ’652, *314, and/or *682

patents.

SECOND DEFENSE
(Invalidity)

79.  One or more of the claims of each of the ’507, *652, *314 and/or *682 patents
is invalid on the grounds that the purported invention claimed therein fails to meet the
conditions of patentability specified in Title 35 of the United States Code, including, but not
limited to, Sections 101, 102, 103 and/or 112.

THIRD DEFENSE
(Estoppel)

80. Interval’s claims against Yahoo! are barred, in whole or in part, by the
doctrine of estoppel, including, but not limited to, prosecution history estoppel arising from
the patentee’s actions, representations, or conduct before the United States Patent and
Trademark Office during prosecution of the ’507, *652, *314 and/or *682 patents.

FOURTH DEFENSE
(Adequate Remedy at Law)
81.  To the extent Yahoo! is found to infringe the *507, 652, *314 and/or *682
patents (which it denies), Interval has an adequate remedy at law, and no basis exists for the

grant of equitable relief.
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FIFTH DEFENSE
(Limitation on Recovery of Costs)
82. Interval is precluded from seeking recovery of its costs under 35 U.S.C. §
288.
SIXTH DEFENSE
(Failure to Mark)
83.  Any recoverable damages are limited by Interval’s failure to comply or to

require that its licensees comply with the provisions of 35 U.S.C. § 287.

SEVENTH DEFENSE
(Laches)
84. Interval’s claims against Yahoo! are barred, in whole or in part, by the

doctrine of laches due to Interval’s unreasonable delay in bringing this suit against Yahoo!
EIGHTH AFFIRMATIVE DEFENSE
(Unclean Hands)

85. Interval’s claims against Yahoo! are barred, in whole or in part, by the

doctrine of unclean hands.

NINTH AFFIRMATIVE DEFENSE
(Improper Joinder)
86. On information and belief, some or all of the defendants have been

improperly joined in a single action, and Yahoo! asserts its right to a separate trial.
TENTH AFFIRMATIVE DEFENSE
(Substantial Non-infringing Use)

87.  To the extent Interval purports to identify any Yahoo! products, Yahoo!’s
claims for contributory infringement are barred in whole or in part under 35 U.S.C. § 271(c)

in view of the substantial non-infringing uses of such allegedly infringing products.
ELEVENTH AFFIRMATIVE DEFENSE

(Failure to State a Claim)
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88. With respect to each purported claim for relief alleged in the Complaint,
Interval fails to state a claim against Yahoo! upon which relief may be granted, including

but not limited to any claim for direct or indirect infringement.

ADDITIONAL DEFENSES
(Reserved)

89.  Yahoo! specifically reserves the right to assert any and all affirmative
defenses that may become available through information developed in discovery, at trial, or
otherwise.

COUNTERCLAIMS
(Declaratory Judgment as to the ’507, ’652, 314 and *682 Patents)

90.  Yahoo! incorporates by reference paragraphs 1-89 as if fully set forth herein.

91.  Yahoo! is a Delaware corporation with its principal place of business at 701
First Avenue, Sunnyvale, California 94089.

92. Upon information and belief, Interval is a limited liability company duly
organized under the laws of the state of Washington, with its principal place of business at
505 Fifth Avenue South, Suite 900, Seattle, Washington 98104.

93. By its First Amended Complaint, Interval alleges that Yahoo! has infringed
the ’507, ’652, *314 and 682 patents. Yahoo! has denied these allegations. A justiciable
controversy therefore exists between Interval and Yahoo!

94.  Ajudicial declaration is necessary and appropriate at this time so that Yahoo!
may ascertain its rights and duties with respect to the *507, ’652, 314 and *682 patents.

95.  Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391 because
Interval has consented to this venue by filing the Complaint here. To the extent that venue
is found to be proper under 28 U.S.C. § 1400 for any of the claims in the Complaint, venue
is also convenient under 28 U.S.C. § 1400 for these Counterclaims. However, Yahoo!
reserves the right to contend that the more appropriate venue for the claims in the Complaint
and in these Counterclaims is the Northern District of California.

96. By filing its Complaint and First Amended Complaint in this District,

Interval has consented to the personal jurisdiction of this Court.
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COUNT ONE
(Declaratory Judgment of Non-Infringement of the *507, ’652, 314 and 682
Patents)

97.  Yahoo! incorporates by reference Paragraphs 1-96 as if fully set forth herein.

98.  Yahoo! does not and has not infringed, directly or indirectly, literally or by
equivalents, any valid and enforceable claim of the *507, *652, *314 and 682 patents.

99. Interval is precluded under the doctrine of prosecution history estoppel from
asserting or construing the claims of the ’507, 652, *314 and 682 patents in a way that
would cover or read upon any product or service made, used, sold, or offered for sale by
Yahoo!

COUNT TWO
(Declaratory Judgment of Invalidity and/or Unenforceability of the
’507, ’652, ’314 and ’682 Patents)
100. Yahoo! incorporates by reference Paragraphs 1-99 as if fully set forth herein.
101.  One or more claims of each of ’507, *652, *314 and 682 patents is invalid for

failure to meet one or more of the conditions of patentability specified in Title 35 of the
United States Code, including, but not limited to, Sections 101, 102, 103 and/or 112.
Furthermore, these claims are unenforceable for the reasons set forth above in Yahoo!’s
Affirmative Defenses.
PRAYER FOR RELIEF
WHEREFORE, Defendant and Counterclaimant Yahoo! prays for relief as follows:

A. That the Court enter judgment in favor of Yahoo! and against Interval;

B. That the Court find that Yahoo! has not infringed and is not infringing the
507 patent and enter declaratory judgment that Yahoo! has not infringed and is not
infringing the 507 patent;

C. That the Court find that Yahoo! has not infringed and is not infringing the
652 patent and enter declaratory judgment that Yahoo! has not infringed and is not
infringing the *652 patent;

D. That the Court find that Yahoo! has not infringed and is not infringing the
’314 patent and enter declaratory judgment that Yahoo! has not infringed and is not

infringing the 314 patent;

DEF. YAHOO! INC'S ANSWER, AFFIRMATIVE FROMMER LAWRENCE &
DEFENSES, AND COUNTERCLAIMS TO THE FIRST HAUG LLP
AMENDED COMPLAINT - 13

v 1191 SECOND AVENUE
Civil Case No. 2:10-CV-01385-MJP SEATTLE, WASHINGTON 98101

(206) 336-5690




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 2:10-cv-01385-MJP Document 163 Filed 01/14/11 Page 14 of 21

E. That the Court find that Yahoo! has not infringed and is not infringing the
682 patent and enter declaratory judgment that Yahoo! has not infringed and is not
infringing the 682 patent;

F. That the Court find that the *507 patent is invalid and/or unenforceable and
enter declaratory judgment that the *507 patent is invalid and/or unenforceable;

G. That the Court find that the *652 patent is invalid and/or unenforceable and
enter declaratory judgment that the *652 patent is invalid and/or unenforceable;

H. That the Court find that the *314 patent is invalid and/or unenforceable and
enter declaratory judgment that the *314 patent is invalid and/or unenforceable;

l. That the Court find that the *682 patent is invalid and/or unenforceable and
enter declaratory judgment that the *682 patent is invalid and/or unenforceable;

J. That Interval take nothing by its Complaint against Yahoo!;

K. That the Court deny any and all of Interval’s requests for injunctive relief;

L. That the Court deny any and all of Interval’s requests for equitable relief;

M. That the Court dismiss Interval’s Complaint in its entirety, with prejudice;

N. That the Court find this case exceptional under 35 U.S.C. § 285, and award
Yahoo! its costs and fees in this action, including attorneys’ fees, and pre-judgment interest
thereon; and

0. That the Court grant Yahoo! such other and further relief as the Court deems

just and proper.
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JURY DEMAND

Pursuant to Rule 38 of the Federal Rules of Civil Procedure, Yahoo! hereby

demands a trial by jury of all issues triable of right by a jury in the above-captioned case.

Dated: January 14, 2011 By: s/ Mark P. Walters
Mark P. Walters (WSBA #30819)
Dario A. Machleidt (WSBA #41860)
FROMMER LAWRENCE & HAUG LLP
1191 Second Avenue Suite 2000
Seattle, WA 98101
Tel: 206-336-5684
Fax: 212-588-0500

and

Admitted Pro Hac Vice

Michael A. Jacobs

Matthew I. Kreeger

Richard S.J. Hung

Francis Ho

Eric W. Ow

MORRISON & FOERSTER LLP

425 Market Street

San Francisco, California 94105-2482
Tel: 415-268-7000

Fax: 415-268-7522

Attorneys for Defendant YAHOO! INC.
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CERTIFICATE OF SERVICE

I, Laura Gold, hereby certify that on January 14, 2011, | caused the foregoing

DEFENDANT YAHOO! INC’S ANSWER, AFFIRMATIVE DEFENSES, AND

COUNTERCLAIMS TO THE FIRST AMENDED COMPLAINT FOR PATENT

INFRINGEMENT to be served on the following parties as indicated below:

Justin A. Nelson [ 1 By United States Mail
' [ 1 By Legal Messenger
g"ﬁ;ﬂ%@ggﬁga [X] By Electronic CM/ECF
1201 Third Ave., Suite 3800 [ ] By Overnight Express Mail
Seattle, WA 98101 [ ] By Facsimile
L . ] [ 1 By Email [by agreement of counsel]
Attorneys for Plaintiff Interval Licensing LLC jnelson@susmangodfrey.com
mberry@susmangodfrey.com
Max L. Tribble [ 1 By United States Mail
, By Legal Messenger
SUSMAN GODFREY [ ] By :
1000 Louisiana St., Suite 5100 [X] By Electronic CM/ECF
Houston. TX 77002 [ 1 By Ove(nlght Express Mail
' . ) ) [ 1 By Facsimile
Attorneys for Plaintiff Interval Licensing LLC [ 1 By Email [by agreement of counsel]
mtribble@susmangodfrey.com
. By United States Mail
Eric J. Enger [ ]
Michael FgHeim [ ] By Legal Messenger
Nathan J. Davis [X] By Electronic CM/ECF
HEIM PAYNE & CHORUSH, LLP [ 1 By Overnight Express Mail
600 Travis Street, Suite 6710 [ ] By Facsimile
Houston, TX 77002 [ ] By Email [by agreement of counsel]
' L o eenger@hpcllp.com
Attorneys for Plaintiff Interval Licensing LLC mheim@hpcllp.com
ndavis@hpcllp.com

FROMMER LAWRENCE &
HAUG LLP

1191 SECOND AVENUE
SEATTLE, WASHINGTON 98101
(206) 336-5690
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Cortney S. Alexander

FINNEGAN HENDERSON FARABOW
GARRETT & DUNNER LLP (GA)
Suntrust Plaza

303 Peachtree Street NE

Ste 3500

Atlanta, GA 30308

404-653-6409

Attorneys for Defendant AOL Inc.

—r—————

él—ll—l

] b eed

By United States Mail

By Legal Messenger

By Electronic CM/ECF

By Overnight Express Mail

By Facsimile

By Email [by agreement of counsel]
cortney.alexander@finnegan.com

Elliott C. Cook [ 1 By United States Mail
II?ICI)\tI)ISIECI;_AIEUI-rIEf\IDERSON FARABOW L ] By Legal Messenger
GARRETT & DUNNER LLP (VA) [X] By Electronic CM/ECF
Two Freedom Square [ 1 By Over_nlght Express Mail
11955 Freedom Drive [ ] By Facsimile
Reston, VA 20190-5675 [ 1 By Email [by agreement of counsel]
571-203-2738 elliot.cook@finnegan.com
robert.burns@finnegan.com

Attorneys for Defendant AOL Inc.
Gerald F. Ivey [ ] By United States Mail
GARRETT & DUNNER (DC) [X] By Electronic CM/ECF
901 New York Avenue NW . .
Washington, DC 20001-4413 [ 1 By Ovemight Express Malil
202-408-4110 [ ] By Facsimile

[ 1 By Email [by agreement of counsel]
Attorneys for Defendant AOL Inc. gerald.ivey@finnegan.com
Brian M. Berliner ] By United States Mail
Neil L. Yang ] By Legal Messenger
O MELVENY & MYERS LLP X] By Electronic CM/ECF

400 South Hope Street, Suite 1050
Los Angeles, CA 90071

Attorneys for Defendant Apple Inc.

—r—— e ——

O e R

By Overnight Express Mail

By Facsimile

By Email [by agreement of counsel]
bberliner@omm.com
nyang@omm.com
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David S. Almeling [ 1 By United States Mail
George A Riley [ 1 By Legal Messenger
O’MELVENY & MYERS (SF) [X] By Electronic CM/ECF
Two Embarcadero Center, 28th Floor Bv Overnight E Mail
San Francisco, CA 94111-3823 [ ] By vernignt £xpress Vial
[ 1 By Facsimile
Attorneys for Defendant Apple Inc. [ ] By Email [by agreement of counsel]
dalmeling@omm.com
griley@omm.com
Jeremy E. Roller [ 1 By United States Mail
?((fggl\-/ll—U\'/l'vlllls\/?/?ESDON CALFO PLLC L ] By Legal Messenger
818 Stewart Street, Suite 1400 X] o CE)'eCtr.o?l'tCECM/ ECIG |
SEATTLE, WA 98101 E } Bz overnignt Express Mal
Attorneys for Defendant Apple Inc. [ ] By Email [by agreement of counsel]
jroller@yarmuth.com
swilsdon@yarmuth.com
Arthur W. Harrigan , Jr. [ 1 By United States Mail
Chrlstopher T Wion [ ] By Lega] Messenger
DANIELSON HARRIGAN LEYH & [X] By Electronic CM/ECF
TOLLEFSON . :
999 Third Avenue, Suite 4400 E } g S;;mg‘ Express Mail
Seattle, WA 98104
206-623-1700 [ 1 By Email [by agreement of counsel]
Attorneys for Defendant eBay Inc. iLt::gwg ddhhl![t.cc(;)mm
J. Christopher Carraway [ ] By United States Mail
KA SPARKAN () ) 8 Lot Mesorgr
121 SW Salmon Street, Suite 1600 X] gy cE)Iectr_o ?]ItCECM/ECI\E i
Portland, OR 97204-2988 E } oy Dvernignt Express Ma
Attorneys for eBay, Inc., Netflix, Inc., Office [ ] Bz Email [by agreement of counsel]
Depot, Inc., and Staples, Inc. chris.carraway@klarquist.com
John.vandenberg@klarquist.com
Aneelah Afzali [ 1 By United States Mail
[ ] By Legal Messenger
gﬁ(;trfr'lac\)'nvl\\//'l J;(:]Sr;son [X] By Electronic CM/ECF
STOKES LAWRENCE E } g (F);l’cesm?lgt Express Mail
t -
800 5™ Avenue, Suite 4000 [ 1 By Email [by agreement of counsel]

Seattle, WA 98104-3179

Attorneys for Defendants Google Inc. and
YouTube LLC

aneelah.afzali@stokeslaw.com
sawj@stokeslaw.com
shannon.jose@stokeslaw.com
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Christopher B. Durbin [ 1 By United States Mail
?1%0825%(;_ kf/enue Suite 900 [ 1 By Legal Messenger
Seattle, WA 98104-1732 P 2y CE)'eCtrP?]'tCECM’ o
206-452-8700 [ ] By Overnight Express Mai
[ 1 By Facsimile
Attorneys for Defendant Facebook Inc. [ 1 By Email [by agreement of counsel]
cdurbin@cooley.com
Christen M. R. Dubois [ 1 By United States Mail
E|I_2a_beth L StameShkln [ ] By Lega' Messenger
Heidi L. Keefe [X] By Electronic CM/ECF
Mark R. Weinstein BV O ioht E Mail
COOLEY LLP [ ] By Overnight Express Mai
3175 HANOVER STREET [ ] By Facsimile
PALO ALTO, CA 94304-1130 [ ] By Email [by agreement of counsel]
650-843-5000 cdubois@cooley.com
Istameshkin@cooley.com
Attorneys for Defendant Facebook Inc. hkeefe@cooley.com
mweinstein@cooley.com
Michael G Rhodes ] By United States Mail
COOLEY LLP (SF) [ 1 By Legal Messenger
églF%a(ljl:forma Street [X] By Electronic CM/ECF
San Francisco, CA 94111-5800 ['] By Overnight Express Mail
415-493-2181 [ ] By Facsimile
[ 1 By Email [by agreement of counsel]
Attorneys for Defendant Facebook Inc. mrhodes@cooley.com
Dimitrios T. Drivas [ ] By United States Mail
John Handy [ 1 By Legal Messenger
. [X] By Electronic CM/ECF
Kevin X. McGann BV O iaht E Mail
Aaron Chase [ ] By Fver_nlgl Xpress Mal
WHITE & CASE [ 1 By Facsimile
[ 1 By Email [by agreement of counsel]

1155 Avenue of the Americas
New York, NY 10036

Attorneys for Defendants Google Inc., and
YouTube LLC

ddrivas@whitecase.com
jhandy@whitecase.com
kmcgann@whitecase.com
aaron.chase@whitecase.com
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Warren S. Heit [ 1 By United States Mail
WHITE & CASE [ 1 By Legal Messenger
3000 El Camino Real [X] By Electr_onic CM/ECF _
Bl?g' 5| 9" Eloor E } g IC:)a\lgirr]:]gi]Ir;t Express Mail
Palo Alto, CA 94306 X
Attorneys for Defendants Google Inc., and L1 By Email [by agreement of counsel]
YouTube LLC " wheit@whitecase.com
Wendi R. Schepler [ 1 By United States Mail
WHITE & CASE LLP [ 1 By Legal Messenger
goggoE'Aﬁgfgg‘lfafeeﬂth Floor [X] By Electronic CM/ECF
Palo Alto, CA 94306 E } Si/’ ?gg‘:’:}?ﬂt Express Mail
650-213-0323
Attornevs for Defendants Gooale Inc.. and [ 1 By Email [by agreement of counsel]
v oSTu?(/aSLEC elendants 500gfe Inc., a wschepler@whitecase.com
Kevin C. Baumgardner [ ] By United States Mail
Steven W. Fogg [ 1 By Legal Messenger
CORR CRONIN MICHELSON [X] By Electronic CM/ECF
BAUMGARDNER & PREECE % } Ez overnignt Express Mail

t -
éggt]illel Vexeégsluslflsz)%olo [ 1 By Email [by agreement of counsel]

’ kbaumgardner@corrcronin.com
Attorneys for Defendant OfficeMax Inc. sfogg@corrcronin.com
Jeffrey D. Neumeyer [ 1 By United States Mail
é%)llBOWXesséJefferson Street [X] By Electronic CM/ECF
Boise, ID 83728 [ ] By Over_night Express Mail

. [ 1 By Facsimile
Attorneys for Defendant OfficeMax Inc. [ ] By Email [by agreement of counsel]
JeffNeumeyer@officemax.com

Eric W. Ow [ 1 By United States Mail
Francis Ho [ 1 By Legal Messenger
M?grt]r;ngA{' \Ilfirc%et?ser [X] By Electronic CM/ECF
Richard S. J. Hung E } gz I(:);;/cesri?ri]?lgt Express Mail
MORRISON & FORESTER
425 Market Street [ 1 By Email [by agreement of counsel]

San Francisco, CA 94105-2482
Attorneys for Defendants Yahoo! Inc.

eow@mofo.com
fho@mofo.com
mkreeger@mofo.com
mjacobs@mofo.com
rhung@mofo.com
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Douglas S. Rupert

John S. Letchinger

WILDMAN, HARROLD, ALLEN & DIXON LLP
225 West Wacker Drive, Suite 2800

Chicago, ILL 60606

Attorneys for Defendant OfficeMax Inc.

—r—————

él—ll—l

] b eed

By United States Mail

By Legal Messenger

By Electronic CM/ECF

By Overnight Express Mail

By Facsimile

By Email [by agreement of counsel]
rupert@wildman.com
letchinger@wildman.com

DATED: January 14, 2011 /s/ Laura Gold

for Mark P. Walters, WSBA No. 30819
Dario A. Machleidt, WSBA No. 41860
FROMMER LAWRENCE & HAUG LLP
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