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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
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SALT LAKE CITY, UTAH, FRI DAY, FEBRUARY 24, 2006

THE COURT: Calling now the case of SCO G oup,
| ncor porated, vs. International Business Machi nes Corporation.
|’mgoing to in a nonment ask counsel to state their
appearances for the record, as it |ooks |ike we have sone new,
different or additional counsel for purposes of this hearing.

I would indicate before we begin that | did ask
counsel to come to side bar for the purpose of handling sone
housekeeping matters related to sone orders that need to be
prepared and, as well, to indicate that there is a further
nmotion that will be schedul ed before ne for hearing at a | ater
date. And |I’ve notified counsel as to which orders and what
hearing that wll be.

Counsel, if you'll state your appearances, please.

MR. HATCH  Your Honor, Brent Hatch and Mark Janes
for SCO Goup. Wth us is our client, Darwin MBride.

MR SHAUGHNESSY: Good afternoon, Your Honor. Todd
Shaughnessy and Curtis Drake for |BM

THE COURT: Thank you, gentl enen.

As | indicated at side bar, 1'd like to begin with
the issue related to the depositions, particularly SCO s
notion for |eave to take prospective depositions, and that’s
found at docket Number 607. | have with regard to this notion
as well as the other notion reviewed all the subm ssions from
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both parties and am prepared to hear your arguments at this
time.

Mr. Hatch?

MR. HATCH: Thank you very much, Your Honor. And
as | understand it, when the motions were originally filed,

there were some issues regarding which particular depositions
would be at issue today here. And as | understand it, we have
reached either through previous hearings with Your Honor or
through agreement of the parties the handling of the
depositions of Messrs. Messman, Chatlos, Wilson and Kennedy.
So what we’re talking about today are the 30(b)6 depositions
of Intel, Oracle and the Open Group.

THE COURT: That's correct.

MR. HATCH: Your Honor, our position —— this has
somewhat been | think unfortunately recast by counsel for IBM
and also counsel for Intel, who has made an appearance, as a
motion to extend the discovery cutoff. And we, of course, do
not believe that that is really what this motion is. We
believe this motion came about because we actually did

properly subpoena each of these three parties prior to the
discovery cutoff date. And the issues relating to that will
go to | think timing and some other issues. But what we are
seeking from the Court is the ongoing permission to complete
these depositions for which there is either a dispute as to
whether the parties should show up or frankly just a refusal
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t o appear.

THE COURT: WM. Hatch, before you go on, let ne
i ndi cate for purposes of the record and so that you may
address this, ny concern in this regard is the order of, |
think it was October 12th, wherein, it states:

The Court hereby increases the nunber of

al I owabl e depositions by 10 as to each side.
However, all depositions nmust be conpleted by the
appl i cabl e di scovery cutoff date as set forth in
Judge Kinball’s July 1st, 2005, order. To the
extent that such depositions cannot be conpl eted
Wi thin that period of tine, they nust be foregone.
The Court will not entertain any notion for an
extension of time to conplete depositions. [IBMs
request for additional tinme to depose SCO s

wi tnesses is denied. Both sides are required to
adhere to the current rules on additional
deposi ti on days.

MR. HATCH Right. |I'mvery famliar with that
order, Your Honor. And | think the answer to that is frankly
somewhat sinple. Your Honor knows her order better than
anyone, but | think it is not inconsistent with orders on any
di scovery cutoff date or anything that is provided under the
rul es.

What we are alleging here is that we did properly
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notice up depositions that should have been taken in that time
period, but for reasons related to these parties those
depositions did not occur. And if the order was to be viewed
in a hard—and-fast way, that for reasons that are outside of
my client’s control and out of my control, these depositions
don’t get taken, that would insert into this litigation or any
litigation kind of an odd policy, which would be a motivation
that would be provided to the other party and certainly to

third parties to not cooperate in discovery with the hopes

that a discovery date would be able to come and go.

And as a matter of fact, we met that here. And
without casting aspersions on anybody, as the date got a
little closer, we started to get those types of discussions
from particularly third parties where magically they became
unavailable until March.

And, you know, it wasn’t a loss on us the fact that
these people weren't being able to find dates in February and
the fact that it had been become publicly known, one, your
order; and, two, the date by which things had to be completed
under your order. And I think if we took a very hard—and—fast
look that even if it were third parties that caused this
problem that that date was going to be held to, that provides
a motivation to witnesses not to cooperate in discovery. And
| don’t think that was ——

THE COURT: When were the subpoenas served upon
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them?
MR. HATCH: The original, these original subpoenas
were served on January 12th with the deposition notices on
January 13th.
THE COURT: And weren't they defective in some
manner?
MR. HATCH: Yes, they were.
THE COURT: So when were the subpoenas that you
would argue were properly served served and for what day?
MR. HATCH: Well, I think, Your Honor —— | think |
know where you're going. | think the final service properly
put together subpoenas was essentially a day before the cutoff
date. But what isn’'t said in that and I think is said well in
the case we’ve cited from the Fifth Circuit in the Eastern
District of Pennsylvania, and there really haven’t been
contrary cases cited by the other side, is that particularly
when you're dealing with the corporation and people knowing
what is going on, that these folks had the notice of the
subpoenas well within a time period in which they could make
the arrangements to appear. And largely what they were
complaining about in this situation were technical
deficiencies and ongoing discussions going on with the parties
to resolve these.

But | think it goes a lot towards them
understanding trying to take your order in a very, very rigid
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interpretation, because ——

THE COURT: How do you interpret, Mr. Hatch, my
order anything other than how it's phrased? It says, they
must be foregone if they’re not completed.

MR. HATCH: Let me give you an example, Your Honor.
| mean, largely the types of things that they were objecting
to in this particular instance were technical things like a
check wasn’t given with the original subpoena or that the
topics were with the deposition notice and not with the
subpoena itself. They weren’t saying, we don’t know about the
dates. They weren’t saying, we don’t know what the topics
are. They weren’'t saying it made any difference to them one
way or the other to get the $40, or whatever it is in this
district nowadays. They were putting up a fight because they
know there is a date. And if they put it off long enough,
then they’re going to have an argument, we don’t have to show
at all.

Now, if | take that to an extreme, we have just got
a very onerous request for a lot of depositions, a lot of
which | can complain on the same basis which they complain
about the depositions that we’ve noticed, and am | to take it
that the next discovery deadline is a hard—and—fast thing so
if people are going to be out of town or just can’t make it
that they’re out of luck? And | don’t think so. And | think
that's why parties are asked to cooperate in discovery in this
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matter.

And Intel, in particular, | think this is a telling
example, Your Honor, that if you read, for instance, in
Intel’s brief closely here, because they’re the ones who filed
a brief as a third party complaining about this. And it's
interesting to me that Intel, a third party, even, you know,
picked up on this notion that there was even a cutoff because
typically a third party that is in litigation, you know,
they’re just dealing with the subpoena and whether or not
they’re going to produce people because that's what they're
obligated to. Itisn’t usually, we're going to fight you on
the discovery cutoff because we don’t want you to get
discovery.

But in their own brief, in complaining about the
fact that the original deposition notice in this case was
faxed to them on January 12th —— now that’s 15 days before the
discovery cutoff. And in this district, at least in the
practice as long as I've been here, that’s considerably enough
time before a deposition is taken to give notice.

THE COURT: Did you note, and I’'m sure you have,
the case, and | don’t remember from what circuit, that said
30 days was insufficient?

MR. HATCH: | think it's a case by case. But, Your
Honor, | know —— I think the practice in this district in both
state and federal court for a long, long time has been it can

9
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be I ess than 10 days. Certainly 10 days is nore than

adequate. And so they certainly cited nothing fromthis

district, and it certainly isn't the practice of anyone | know

inthis district.

But what’'s nore interesting here is, you know, they

conpl ai n about not having di scussions with us and about this

12t h day, which is 15 days before. But what's nore telling to

me here is they say SCO s counsel had dealt with specific
I ntel outside counsel on these very natters as recently as

45 days earlier.

Well, they weren't raising it for that point. They

were raising that for another point. But that’'s a very

telling point, because what that says is they've admtted that

SCO had been working wth them since | ate Novenber, because
45 days prior to January 12th would be | ate Novenber, trying

to get their deposition and talking to them about, and they

say, these specific nmatters, in other words, the matters that

are in the deposition notice, which are the topics, since

Novenmber. So we didn't wait until the |ast m nute. But

they’'re trying to characterize these in a way, and that’s why

| find it quite interesting that nowthey try to cast this as

we're trying to nove the discovery date.
W’'re not trying to nove the discovery date. W’
trying to get discovery that we were seeking to get properly

and were thwarted fromgetting by third parties, by |BM

re
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potentially within the time period you set for us. We were
ready, we were willing, and we wanted to take those.

Now, IBM, you know, to try to make this sound like
it's our fault to Your Honor, and | take some umbrage of this,
is they bring up the other depositions that we’ve now worked
out. And they bring it up in a context, well, you know, SCO
was asking for all of these other depositions outside the
period.

Well, that’s just simply not true. And that's
couched in a way to make it look like SCO is really trying to
do something that it's not here, because, for instance, in the
context of the Novell withesses, Mr. Chatlos and Mr. Messman,
they came to us and said, we can’t do it in the time period.
And we told them, we’ve got a deadline. If IBM is agreeable,
we’re willing to accommodate you.

That isn’t us asking to extend the deadline, as IBM
has cast it in their brief. That is us saying, if it's okay
with IBM and it can be stipulated with the Court, we will
accommodate you, witnesses, third—party witnesses, but we have
an obligation here.

Now, IBM was willing to do that. But I take some
umbrage that they now cast that as that was our request,
because it was not our request.

There are other issues regarding IBM witnesses,

Mr. Wilson and Mr. Kennedy, but we didn’t ask for those to be

11
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taken outside the period. IBM has agreed to produce them
outside the period for reasons that were unique to Mr. Wilson
and Mr. Kennedy. So at no time have we tried to cast this
motion as one that we need additional time. But we do expect
witnesses to show up when they’re properly noticed inside that
time period.

Now, you've identified the one small issue that,
yes, when Bois Schiller filed these subpoenas originally,
there were defects in them. But the Fifth Circuit and the
District of Pennsylvania, which is the only case cited in this
matter before you now found that technical defect that will
not keep you from —— because the question, the only issue, the
only real question is, did they have adequate notice? And
they had that. They were raising technical defects toward
discovery. And the purpose of the federal rules is not to
thwart discovery, but it is to encourage discovery.

THE COURT: But if | accept your arguments,
Mr. Hatch, the rules and court orders have no enforceable
meaning. They mean nothing if they are intended to be bent or
broken.

MR. HATCH: But, again, | think that misses the
point, Your Honor, because that is casting it as though we are
responsible for missing that deadline. Now, maybe | can help
by addressing one other issue, because maybe one of the things
you're looking at, and you raised this earlier, is why did we

12
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wait so late, okay.

Now, I don’t think by doing it in a time period ——
and | know Your Honor is a practicing attorney, as well.
We've all done it, there are depositions for whatever reason
that get put to the end of the period. There’s always going
to be one or two depositions that are at the end of the
period. That'’s just the way it works. I've yet to meet the
lawyer that gets it all done four months in advance. And
usually that can’t be the case because just the way the case
develops, and particularly a case that is as complex and as
hard fought as this case is.

So | don't think you can —— | really don’t think
you can ever be thwarted from taking discovery that you got
properly noticed inside the time period. | think your order
would take effect if you tried something outside the time
period.

But in this case, even if we assume that in your
mind the question is, why couldn’t you have done these a
little bit earlier, | don’t think it's necessarily the right
guestion, but even if we address those, there were —— there
are a couple things that happened here. One is, just a few
days before the discovery cutoff, IBM produced to us, and
without getting into the reasons because I'm sure both of us
will probably blame each other for this, but we received
approximately 340,000 documents a couple days before the

13
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discovery cutoff. Well, it's hard to believe that that late

in the process we can receive which what are relevant
documents, and Mr. Shaughnessy may get up here and tell you,
well, we don't think they’re relevant, but we turned them

over. But the standard is you're turning over relevant
documents. We believe they were relevant. It would be hard

to believe that you can’t take any discovery on those simply
because a party thwarted the discovery that you fought long
and hard for, in some cases over a year, they turned over a
couple days before the discovery period.

THE COURT: But didn’t you say that you had known
about, been in discussions with the representatives of the
deponents as early as November?

MR. HATCH: Yes.

THE COURT: So, you know, where does that leave
you? It's not as though you weren’t on notice that these were
individuals who needed to be deposed in advance of the cutoff
time.

MR. HATCH: | understand that. And like | said, we
noticed them in advance of the cutoff period. But what you're
saying is, we’re trying —— you're asking us to apply policies
that would be truly, would truly penalize people who try to
conduct discovery in a humane manner, because we contacted
them and said —— and tried to work this out. And when we
finally run out of time working with them, we get the notices

14




© 00 N oo o0~ W DN PP

N N NN NN R R R R R R R R R R
g A W N P O © © N O U0 » W N R O

on records so that we can get those depositions taken. If we
can’'t do that in discovery, have discussions with the other
party and attempt to work these things out, which, again, in

Mr. Wagner's brief, that's one of the things he complained
about. And I think he probably was not aware of, because he’s
counsel that just came into the case lately, that these
discussions were going on. But you remember he discussed in
his brief in the Northern District you have a responsibility

to try to work it out with the other party.

We understand that. We’'re supposed to do that
here. It's just a matter of common courtesy. And | find it
hard to believe that the Court would penalize us for trying to
work something out with the other side before going full
blown. If we had just filed something there, and Mr. Wagner
surely would have said, well, under Northern District you
haven’t tried to work it out.

So we proceed under the rules as we understand
them. And I think, you know, one way or another, you know, |
don’t think we can get penalized for doing what | think we’re
supposed to do.

And so under that regard, | think it would be ——
you know, and | think the important thing here, Your Honor, is
no party has really come to you, at least in the briefs, and
said that the information they sought isn’t relevant and
isn’t, in fact, highly relevant. As a matter of fact, as Your

15
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Honor knows, the parties did have to come to the Court and
seek an opportunity to do additional depositions than were
originally asked for in the case, and that was granted. Part
of that was because the complex nature of the case and a
number of issues that had to come before Your Honor. But as a
result of that, there’s no question, some of those depositions
were taken a little later in the game.

And | will point out that one of those,
Mr. Palmisano, who was just taken in January, there were
issues that came out in that case that were important in his
deposition. Now, that’s just at the same time that these
subpoenas were being filed that are relevant to Intel and
extremely relevant to Intel. Also, these documents we talked
about in the brief, starting with UDG-PI, those only came out
in the last month or two.

So a lot of these issues are issues because of
documents produced and because of information that has been
obtained from depositions that came later in the game. And
Mr. Palmisano, as you know, his deposition came later in the
game because of hard—-fought motions in this court to allow us
to take it and was —— we were not able to take that until
later in the game.

And so now, so that we can take the deposition on
issues that came out later in the game, we would be truly
prejudiced if it was said, well, you should have taken it

16
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earlier in the gane, when we couldn’'t have asked about these
t hings that we know about now. And that’'s why sone parties
pi ck sone depositions to cone later than others. And | would
put to you that if it wasn't Intel and OQpen G oup and O acl e,
it would have been soneone el se, because there is always sone
depositions that conme at the end of the gane by definition.

So I would ask Your Honor to grant our notion, to
be able to take these depositions that were noticed. They
were put on notice, they had adequate notice, nore than 15
days, before the discovery cutoff period. | think one of the
reasons we filed the notion in kind of the odd way we did is
because we understood that at sonme |level this issue will need
to be addressed in the Northern District of California by
Magi strate Judge Zi nmmernman, who |’ ve been in front of in
anot her case and is a very conpetent judge. But | think he
will be looking in |arge part for your guidance today, as
well, for his ruling. Thank you very nuch.

THE COURT: Thank you, M. Hatch.

M. Shaughnessy?

MR. SHAUGHNESSY: Thank you, Your Honor.

| need to, since M. Hatch nentioned this issue
during his argunment, | do need to informthe Court, with
respect to the docunents that M. Hatch seens to be suggesting
were produced to themright on the eve of the cl ose of
di scovery, what M. Hatch neglected to tell the Court is that

17
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SCO served upon | BM a docunent request, the return date for
whi ch was, in fact, the day after discovery. So we were
produci ng docunents in response to a docunment request tinely.
There were al so additional docunments that were produced that
are the subject of the other notion that you will hear today.
So | don't want the Court to be left with the inpression that
we have sonmehow waited until the last mnute to dunp a bunch
of materials on SCO that it should not have been expecting to
be receiving by the tine.

Wth respect to the notion that's before the Court
now, Your Honor, SCOin its opening nmeno, very short brief, it
said that it served each of these three conpanies wth
subpoenas requiring themto appear for depositions, but the
conpani es, quote, sinply and inproperly decline to do so.

That, Your Honor, is not true. SCOdid not, and it
now acknow edges begrudgingly inits reply and M. Hatch has
now acknow edged before you, it did not properly serve these
conpanies. Now Intel, as | think is clear fromits brief,
filed this brief precisely because the nenorandum that SCO
filed in this case suggested pretty strongly that Intel and
Oracle and the Open Group had sinply snubbed their nose at a
court order. Now, if |I were representing Intel, | would have
done the sanme thing. | would have felt it inportant to nake
sure that you understand that that is not, in fact, the case.

Your Honor, it is undisputed that these defendants

18
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were not served wth a proper subpoena until the afternoon of
January 26th. That subpoena required, purported to require

t hese defendants to produce docunents, apparently substanti al
vol unes of docunents, to prepare a 30(b)6 witness or series of
wi tnesses to testify, and to do all of that by 9:00 a.m the
next norning. That, Your Honor, under any standard, under any
standard of the anmount of time that is reasonable to give
notice of a subpoena is flawed. And I think M. Hatch would
agree with that.

And that is why, Your Honor, that SCO really
doesn’t at the end of the day contend that the subpoenas that
t hey served on January 26th for a deposition on January 27th
were operative or they required any of these defendants to
appear. Instead what SCO argues is that they sent a flurry of
paper to these defendants earlier in the nonth, none of which
was proper subpoenaed, none of which renotely conplied with
any of the requirenents of the rules, and that that sonehow
served as a place holder. That sending out a flurry of paper
not conplying with the rules is now a place holder. And that
allows SCOto wait until the day before the deposition to
actually and properly serve these defendants.

Now, Your Honor, | do not represent Intel, | don't
represent Oracle, and | don’t represent Open Goup. And | do
not purport to speak on their behalf, and | do not purport to
rai se the argunents and the objections that they may have to
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t hese subpoenas. They will, if they determne it necessary to
do so, should Your Honor allow these depositions to proceed,
they will raise those issues before you or before the court

t hat i ssued these subpoenas.

But it is abundantly clear, Your Honor, that the
subpoenas or the purported subpoenas that were sent were not
remotely close to conplying with the rules. These are not
technical defects, as M. Hatch characterizes them These are
t he nost fundenental defects that you can possibly have in a
subpoena. Fundanentally, a subpoena at its nost basic |evel
has to tell you, the recipient of the subpoena, who it is that
is supposed to testify; what docunents, if you re supposed to
produce docunents, are they; and where the person is supposed
to be. Were am| supposed to go for this deposition?

Each and every one of these subpoenas failed on
each and every one of those fronts. SCO served subpoenas that
required the production of docunents with nothing attached to
t hose subpoenas to indicate what docunments were required. SCO
served subpoenas requiring parties to designate witnesses to
testify on topics without identifying what those topics were.
SCO served subpoenas requiring the witnesses in
Northern California to travel 2000 mles to New York. Rule 45
says that a subpoena, quote, shall be quashed if it requires
travel of nore than 100 m | es.

For that reason al one, Your Honor, each and every
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one of these subpoenas was invalid. It's not a technical
defect. That is a requirement of the rules. SCO knows the
rules. It had the ability to comply with the rules. It
simply chose not to do so.

But that’s not all. SCO served these notices by
fax. The rules require, the cases uniformly require you
cannot serve a subpoena by fax. You have to personally serve
a subpoena. There’s no exception to that rule. That’'s not a
technical defect. That is the fundamental rule.

SCO sent faxes to the, quote, legal department of
these various companies. That's not service, Your Honor.
These are large companies. When you send something to the
legal department or you send something to somewhere else, who
knows where it's going to go? The requirement is you serve
the subpoena, that the subpoena tells you what it is you have
to do, and you serve that subpoena on the registered agent,
because these companies have procedures, so that they know,
okay, we've got a subpoena. Here’s what we need to do with
it. You simply can’t send a flurry of faxes to any possible
person in the company and then somehow expect that these
companies are supposed to comply.

The problems, Your Honor, didn’t end there. Two of
the subpoenas that were issued from the Northern —— two of the
subpoenas were issued from the Northern District of
California. The local rules in the Northern District of
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California require SCO to meet and confer after the service of
the subpoena with respect to the scheduling of the deposition.
SCO was required to comply with the rules of the Northern
District of California. According to the papers that have

been filed by Intel in this case and by Oracle in the motion
that it’s filed in the Northern District of California, SCO

made no effort, no effort to comply with that rule.

And the subpoenas failed to include witness fees.

Now, Mr. Hatch says this is a technical defect, that nobody
should really worry about. But that's not what the

Ninth Circuit says. The Ninth Circuit has held that failing

to include a witness fee is grounds for quashing a subpoena,
period. That's not a technical defect.

But more importantly, Your Honor, this doesn’t
occur on a blank slate, as Your Honor correctly pointed out.
SCO has had two and a half years to take these depositions.
SCO has identified these companies in discovery responses more
than a year ago. And most importantly, as Your Honor pointed
out, you could not have made it clearer to SCO what it was
that they were required to do should they desire to take these
depositions.

And finally, Your Honor, we believe, as we've
indicated in our papers, that the taking of these depositions
is, in fact, precisely that, that what SCO is asking the Court
to do is to essentially lift —— to modify the scheduling order
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to allow them to take depositions, that they could have and
should have taken prior to the cutoff.

But beyond that, Your Honor, we had a conversation
with SCO, which Mr. Hatch alludes to, with regard to a couple
of these depositions. We were told by SCO that the two
depositions that were at issue, Mr. Messman and Mr. Chatlos,
that those were unique circumstances, those individuals were
truly unavailable, and that this, we understood, was it.

These were the only witnesses we were going to see who were
going to come after cutoff.

The Court granted —— we did not oppose the motion.
We said we would not oppose the motion. We made it clear to
SCO, however, that we believed the Court’s order required them
to get your permission to do that. But we said we wouldn’t
oppose the motion, if those were the conditions.

Well, that’s not what happened, because six days

later in a telephone conference with Your Honor and myself and
other counsel, they suddenly bring up five more depositions
that they want to take.

Your Honor, it is abundantly clear to me that SCO

had the ability, they had the resources, they have the
sophisticated legal counsel who knows the rules, who knows
what to do, and they simply chose not to do it. And they
simply chose instead to impose the burdens on these third
parties. And | think Your Honor should not allow the
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depositions to proceed on that basis.

THE COURT: Thank you, M. Shaughnessy.

M. Hatch, did you want to respond?

MR. HATCH  Yes. |’'mnot clear whether you’l
allow M. Wagner to argue at all for Intel. | prefer to go
after him if you are. But | think M. Shaughnessy has nade
his argunment. It should have been one or the other

THE COURT: Do either counsel object?

MR. SHAUGHNESSY: | have no objection, Your Honor

THE COURT: Al right, then. |If you want to speak,
go ahead.

MR. MARKS: Thank you, Your Honor. | appreciate
the opportunity to appear here. |’m Anthony Marks, and |
represent Intel Corporation.

Intel felt conpelled to respond to the notion that
was filed even though in nost senses they really have no dog
inthe fight. And they felt conpelled to do that because they
wer e accused of being a bad corporate citizen and unfair
litigant. Watever degree of that took place before has been
anplified today. The notion has been made that Intel
conspired in a sense to thwart the discovery in this case hy
rai sing unfair objections. And |I’mnot sure whomIntel is
all eged to conspired with, but there is a suggestion that
I ntel has done sonething unfair and inproper

Intel takes its reputation as a good corporate
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citizen, as a fair litigant whether it's a third party,
whether it's a plaintiff or defendant, very serious. So those
charges are very serious and warrants some discussion.
The notion that —— there’s a bit of blaming the
victim here. The notion that all of these things happened
beyond my client’s control, | heard SCO’s lawyer say. There
wasn’t much that happened as far as Intel is concerned that
was beyond SCO counsel’s control.
| have a timeline, if | may approach. | don’t
really wish to discuss it much, but if | may hand that.
THE COURT: Have you provided copies to counsel?
MR. MARKS: 1 will. | have copies for all.
Your Honor, I'm not going to talk about this in
detail. But the salient point, which SCO’s counsel has
acknowledged already, is that no effective subpoena of Intel
was served until the afternoon before the deposition was to
take place.
The notion that it was beyond SCQO'’s control is

really quite simply false. First of all, the timing of the

service. The various defects that were made during the course

of the subpoena proceedings were as a matter of law not to
render the subpoenas a nullity. Intel responded not only
promptly but early to the original thing that had been faxed
to Intel was not, in fact, a subpoena at all and told SCO’s
counsel that there were some defects that they needed to
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remedy. Notw thstanding that, SCO s counsel chose to wait
five days before attenpting to correct that and then not
correcting even all of the issues that had been identified
init.

So that brought us to the 25th January. Here we
are two days before the deposition, still defects. W
pronptly, | personally on behalf of Intel notified SCO s
counsel that there were still errors. They served anot her
subpoena on the afternoon of the 26th.

I wll avow to the Court that | was unaware of the
Court’s order. | knew that there was a discovery cutoff
because SCO s |l awer had told nme that. So |I was aware that
there was a discovery cutoff, but |I had no idea about your
order. There's sone suggestion here that | or Intel has tried
to take advantage of the Court’s order. O her than being
aware that there was a discovery cutoff because SCO s | awer
nmentioned it, we were unaware of that.

So we know that there was no valid subpoena served.
There’s sone discussion in the tineline about the many defects
inthis. So the notion that these are beyond SCO s control is
really quite sinply false. Not only were they within SCO s
control, but Intel told themspecifically what the issues were
and how to fix them

Second, let’s assune for the sake of argument about
this notion of notice and that notice would have been
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effective. The cases don't, in fact, say that. The cases
deal typically with subpoenas for a single deposition and for
documents, or in some cases —— | can’t recall whether any
cases like this or for both. But they are not, as was this
particular subpoena, calling for a deposition on six
enumerated topics, which in turn had several subsections to
them.

| also had —- | apologize for not knowing this.
But | have the document requests and the scheme of topics.
Does the Court have that in its file?

THE COURT: Yeah.

MR. MARKS: All right. Suffice it to say that
Intel has investigated and determined that somewhere between
three and nine Intel employees would need to be deposed to
respond appropriately to the 30(b)6 notice that was served on
Intel, and | don’t think we determined how many people would
need to be searched, but it would probably be somewhat more
than 10. So this is not a small imposition on Intel. This is
a significant Intel imposition.

Add to that to the fact, and there was some
discussion to this and | want to come back to it, the fact
that there have been two previous subpoenas served on Intel by
SCO, one by IBM. Mr. Hatch | think inadvertently suggested
that there had been some discussion with SCO’s counsel about
this subpoena as much as 30 or 45 days before.
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In fact, that’s not true. | amthe | awer who has
represented Intel during the course of the |ast subpoena, and
t he di scussion that was held related to a different subpoena
that asked for a discrete subset of docunments and upon which
Intel responded 30 to 45 days earlier. There has been no
di scussion about this particular set of topics. The tine the
deposition woul d take place, the tinme for conpliance, et
cetera, nothing of substance has ever been comruni cated on
that subject until after the subpoenas were served and,

i ndeed, after the notion was brought.

THE COURT: M. Marks, let ne just ask you because
| haven’t noticed. Are you officed locally?

MR MARKS: No, I'mnot. I|I'mofficed in Arizona.

THE COURT: \Were?

MR MARKS: Arizona.

THE COURT: Ari zona.

MR, MARKS: So it’s inportant to understand that
t here has not been di scussion about these very matters. But
it is also inportant to understand that Intel’s presence could
not have possibly gone unnoticed to the SCO | awyers, having
served two subpoenas on them or IBMs |awers who have served
one.

It is also inmportant, as | suggested, to | ook at
the topics for deposition and topics for docunents. They
i nclude such topics as, all of Intel’s communications with
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SCO. All of Intel's communications with IBM. It can’t
possibly have escaped —- if that was the subject that really
needed discovery, it could not have possibly escaped the
attention of fine counsel that SCO have that they ought to
have discovery on that. | don’t know whether it is or is not
relevant. | don’t know enough about the underlying case. But
I do know that it would not possibly —— that’s not the sort of
topic that comes up the last minute.

So the two points that |, the first of which |
think we talked about and has not been disputed is the notion
that there was no valid subpoena. The Ninth Circuit law and
the law of other circuits recognizes that absent a valid
subpoena which includes personal service, which includes a
witness fee, which includes that there be a subpoena as
opposed to just a deposition notice if you're a third party, a
third party has no obligation to respond.

Notwithstanding that, Intel responded, told SCO the
problem, and they didn’t fix it, and they didn’t fix it until
the afternoon before. Intel obviously couldn’t produce the
half dozen witnesses and all of those documents the next day.

More important, even if one regards the original
subpoena, which, in fact, is a notice and not a subpoena, as
notice in some sense of the word, in two weeks allotted for
that, Intel could not have possibly complied with, certainly
not by the date in time required by Your Honor’s order by the
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discovery cutoff. SCO should presumably have noticed that by
the breadth of the topics they raise.

So I'll close by suggesting there really is a
problem. | dealt with —— it doesn’t sound like a very
glamorous job, but one of the things | do as Intel's counsel
from time to time is deal with subpoenas, and I've noticed a
habit on those third—party subpoenas somebody sends a
brand—new lawyer fresh out of law school down to the library
to draft a whole bunch of third—party subpoenas and sends them
out to third parties without giving any thought to what is
required in the case, what sort of an imposition they're
imposing on third parties, what the discovery deadlines are,
et cetera.

That seems to have happened here, because if you
look at the topics, they’re so terribly broad that no one
could reasonably have expected them to comply in two weeks.

The second part of the theme that is consistent
with that is the notion that —— | have mis—served subpoenas or
made those technical errors myself. But there were a really
large number of them here. And notwithstanding receiving a
gratuitous road map from Intel that says, you need to do this
to fix it, it never happened.

So the reason Intel decided to file a brief and
send me up here and spend their money dealing with this is not
because they have a dog in this fight and not because they
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side with IBMor they side with SCO or they care about those
sorts of issues, they decided to spend that noney because they
had been inpugned, and it was bad enough in the briefs. It
was frankly offensive to me here today.

The notion that Intel is sonehow conspiring to
thwart discovery is sinply false, and the record certainly
reflects that. | appreciate it.

THE COURT: Thank you for your comments, M. Marks.

MR. HATCH  Thank you, Your Honor

A coupl e points were raised by both astute counsel

for both of the parties. First | would point out that the

timeline produced by Intel is sonewhat significant to ne. It
shows a couple things. As you'll notice, this isn't the first
time we’'ve had issues with Intel. You'll notice fromhis own

tinmeline, he tal ks about docunments that were bei ng subpoenaed
i n Novenber of 2004. W had ongoi ng di scussions with them

i ncl udi ng di scussi ons between senior officials of the two
conpanies to try to get themto conply with that subpoena and
do what we needed to do.

And you' Il notice by their own tineline they had
not produced docunents to us even to our second subpoena,
which | think is the first, as well, until, let’s see,
Decenber 20th of 2005, nearly a year |ater.

You' Il also notice that even | BM was subpoenai ng
docunents fromthemin January of 2005. And M. Shaughnessy
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just got up and said, why couldn’t we have done this a lot
earlier? | could say the same thing to them. But | assume ——
| didn’t accuse them of that because | assume, like us, as
discovery went forth, things became understandable it was
relevant information that was required from Intel as late as
that period of time. And | think we have the right every bit
as much as IBM did to get discovery as late a period it
becomes obvious that they had relevant discovery to give us.
Secondly, | would note that neither counsel

addressed the case law that we addressed. As | indicated in

my opening argument, we were the only party who cited case law

that was to the effect that the issue here is not —— for the
Court is not technical compliance, but it is notice to the
party. And neither of them cited another case, and neither of
them addressed those cases.

And let me —— one of the reason | think why is
particularly if you look at the, just as an example, look at
the Kupritz case. In that case, the lawyers really messed up
big in that case. They first —— they filed a subpoena in the
Southern District of Georgia when the guy was actually
residing in the Eastern District of Pennsylvania. So they
completely missed the right court. Eventually when they got
it corrected, they served the subpoena not the day before, but

they served it 15 minutes after the scheduled deposition time

was to start, which under any circumstances would be certainly
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worse than the day before.

And the Court gave the following —— essentially the
analysis was the following five points. They found the
subpoena adequate on the following grounds. One, that the
deponent was fully aware of the scheduled deposition.

Well, neither IBM nor Intel have argued that they
weren’t aware of the date. They’re complaining about, you
know, some of the technical details, but they don’t say they
weren’'t aware that they had been noticed up for January 27th
of 2006.

THE COURT: They had 12 or 14 hours notice,
something like that.

MR. HATCH: Oh, no. Of that point —— they had
notice as of January 12th of that point. That, | think, is a
very significant issue. That's the difference between why the
Court focuses on what'’s the notice, not the actual technical
detail.

THE COURT: | understand.

MR. HATCH: And so | always have to look at the
Kupritz court. They said, just as here, they had actual
notice of when it was going to take place.

The second point in Kupritz, never indicated there
was a change to the schedule date. There wasn’t any here,
either. There was ample time to prepare for the deposition.
Here in this district, 15 days is presumed that. But we
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certainly —— you know, it wasn’t the day that they
represented. They had notice of the topics since the 12th, at
least.

And | would point out, Your Honor, that | think
Mr. Shaughnessy got his facts just a little wrong. He said

that the subpoenas were faxed. The subpoenas were actually
served by process servers. It was the deposition notices that
were faxed. But they had those with the topics as early as

the 12th or 13th, as well. So they had plenty of time and
notice of that.

What | referred to, | think —— | misplaced —— here
it is. When they said they didn’t know the topics, until
January 12th they didn’t know the topics, | didn’t
specifically say, as counsel for Intel indicated, that they
had had specific discussions about the depositions. | just
guoted their exact language out of the brief. It says:

SCO'’s counsel had dealt with specific Intel

outside counsel on these very matters.

In other words, they just got done talking about
being faxed the deposition notice with what was going to
happen at the deposition.

And then he says that they dealt with these very
matters at least 45 days earlier. Now, the reason he’s trying
to split a hair is because the deposition notice had the same
matters as we had been discussing on document productions and
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other things. The general topic areas are the same. One is a
document production, and one is a request for actual people to
show up and give deposition testimony. So they’ve been aware
of this for a long period of time.
As the Eastern District said, there was no motion
in that case to quash ever filed in any court. Intel never
filed a motion to quash in the Northern District. They sent
us an objection. That is an important factor in the Eastern
District.
And the second subpoena corrected the possible
defects. And then the Court went on to say, he said:
That subpoena was valid as to issuance and
service. There was not a timely motion to quash.
If there was, the only problem is whether the
subpoena served at 1:45 p.m. for a deposition to
commence at 1:30 p.m. on the same day is unreasonable
as to notice.
In other words, he’s looking at the issue the way a
court does, and reasonable notice, not the technicalities.
He said:
Ordinarily, of course, it would be self-evident
that it failed to provide adequate notice. Here,
however, there was no question that Mr. Lowry had
such prior notice by the defective subpoena. He had
adequate notice by the defective subpoena served on
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January 3rd, 1994, and by the conmunications with
counsel. He could have conplied, albeit he m ght
have been a few mnutes |late. Instead of conplying,
he filed as pronptly as possible on the sane day, a
notion to quash.

So in this case, he filed a notion to quash. W
didn’t even have that here. So they didn't address the case
| aw because the case law is not good for them because they
actual ly had adequate notice. And instead of dealing with the
substance of the discovery request, they choose to fight on
techni cal grounds.

Now, it’s interesting to me to hear Intel comng in
here and conpl ain about the discovery cutoff date because
that’s not particularly relevant as to them To them it
shoul d be only, we’'re going to have to produce w tnesses, and
when will we do it? But instead of comng to us and sayi ng,
| ook, we might need a little nore than 15 days, they did not
cooperate with us one iota. They didn’t say, we're going to
need, like they have today in front of Your Honor, three to
ni ne people. They just said, no, you ve got technical
probl enms. You ve got a cutoff date. So bad; so sad. And
that is not the way it ought to have worked.

And we woul d have certainly have accommodat ed t hem
| BM has shown it’s willing to acconmpdate w tnesses that for
what ever reason were not able to appear before the cutoff
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date, because that’'s what we did when their own witnesses
couldn’t show up before, and that’'s what we did when Novell
witnesses couldn’t show up before.

So | would put to Your Honor that the objections
raised by IBM and Intel are not sufficient to keep us from
getting what is really relevant discovery, and that we should
be allowed to take these three depositions. And we’re willing
to work with them and with IBM on an appropriate time to take
those.

THE COURT: Thank you, Mr. Hatch.

MR. HATCH: Thank you very much.

THE COURT: Counsel, I'm prepared to rule in this
matter.

Looking at this case individually on its particular
set of facts, | find that the subpoenas on January 26th gave
inadequate notice and also gave inadequate time for the
deponents to prepare.

| find that the subpoenas of January 12th were
defective both in substance and service and would have
constituted, even if not technically defective, would have
also likely provided inadequate notice in time to prepare.

| also note and find that the parties failed to
comply —— or SCO failed to comply with the meet—and—confer
requirement of the Northern District of California.

And finally, I find and will deny the motion of SCO
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to allow these additional depositions, finding that the
requirements of the October 12th order were clear and could
not —— or were not the subject of unilateral decisions to
violate. It was clear. It said, to the extent that such
depositions could not be completed within that period of time,
they must be foregone.

And SCO should have noticed them up earlier and at

minimum overseen the preparation of those subpoenas such that

the argument would be that they were effective on
January 12th. Nonetheless, they weren't.

So that would be the ruling. And, Mr. Shaughnessy,
if you'll prepare an order as to that decision.

MR. SHAUGHNESSY: | will, Your Honor. Thank you.

THE COURT: All right. Now let’'s address the
remaining motion, which is the motion to compel. This is also
SCO’s motion.

As | indicated —— Mr. McBride, let me ask you,
please, to pay attention here. | know you need to speak, but
it's distracting and it keeps us from moving forward.

Mr. Hatch, this is SCO’s motion. As | indicated at
the bench before we began, | have some preliminary types of
guestions that | would like to pose. They may address various
portions of the motion, but let me pose them first, and then
you may address them and make your argument.

MR. HATCH: I'll be happy to. Mr. James was going
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to handle this part of this, but if you want to address

guestions to nme, |I’'Il nmake an attenpt, as well.
THE COURT: No, that’s fine. | didn't know who was
going to handle them M. James, if you're willing to, | wll

do that. Do you want nme to pose those questions now?

MR. JAMES: |If that’'s Your Honor’s preference,
sure.

THE COURT: Al right. First, I’mon notice that
and it’s been acknow edged today that | BM has nade a recent
di scovery production. | want to know what inpact that
particul ar production nay have on these notions to conpel. In
ot her words, has it resolved anything? Al right?

Specifically, what specific itens is SCO stil
seeki ng, and why do you need thenf

Noting that at the outset of this case or prior to
its filing, it was expressed to the nedia and others that SCO
possessed evi dence regardi ng the m sappropriation of source
code. At this point, don’t you have enough evi dence to go
forward in that regard or, to be candid about it, does it
constitute fishing at this point?

If I were to grant your notion to conpel, what
woul d be the effect upon the scheduling deadlines in this
case?

And then finally, if you will address in nore
detail what information you have regarding the location in
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North Carolina that you allege houses pre-1991 AIX source
code.

With those questions in mind, Mr. James, go ahead.

MR. JAMES: Okay. Thank you, Your Honor. And I'll
do the best | can to respond to your questions. I’'m going to
try and weave my answers to those questions into ——

THE COURT: | don’'t mean to mess up your argument
as you may have prepared for it, as long as you address those
questions at some point.

MR. JAMES: Thank you, Your Honor. And |
appreciate that.

There’s been a suggestion that | heard for the
first time when counsel for IBM addressed the Court that
340,000 documents that have been produced were produced as a
result of a recent document request served by SCO on IBM. And
| find that to be a very, very curious assertion, Your Honor.
And the reason for that is you will see that we filed our
motion to compel on, | believe it was December 29th.

And if you look at the specific requests that we
address in that, you will see, Your Honor, that many of the
document requests for which we contend there has been
insufficient production dated back some into 2004, others in
2005. And you’ll see in our memorandum, in particular our
opening memorandum, that we address those dates or gave those
dates to Your Honor. And so the suggestion | think to the
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extent it was intended to indicate that all of these documents
were suddenly produced this late in response to or because of
a very recent document request is just unfair and inaccurate.

Now, Your Honor has asked, what impact does the
production have? And we do believe it moots many of the
issues. We're still attempting to complete our review of
those documents, however. And, in fact, IBM has represented
in its briefing that there will be additional documents
forthcoming in response to requests that we have made.
Therefore, it's a little bit difficult for me to stand before
Your Honor right now and tell you specifically what has been
mooted because that process of reviewing the 340,000
documents, while it has been a very intense and aggressive
process on our part, is not completed. And we are expecting
additional documents. But | think quite clearly a number of
the issues have been mooted.

And | guess, Your Honor, what | can say best in
that regard is while we hope not the need to come back on many
of the issues, there is some chance we may need to re—address
some more narrow issues based on when we’re able to conclude
our document review. There were a few areas where we still
are very concerned. And based on the review that we’ve been
able to do, we believe that the document production is not
complete.

And, in fact, there has been some ongoing

41




© 00 N oo o0~ W DN PP

N N NN NN R R R R R R R R R R
g A W N P O © © N O U0 » W N R O

correspondence recently between counsel in an effort to kind
of sort out what's still left in light of the recent

production. We have identified just recently several areas

that we think are still at issue that have not been produced,
and we’ve identified those to IBM. Those include IBM'’s global
market view database as it pertains to Linux and Unix. IBM’s,
it's either FIWC or FIW-C database as it pertains to AlX.

IBM’s IBC service tracker and documents evidencing the Linux
related financial materials that were copied to IBM senior
executives.

We think these documents, Your Honor, and this in
part | think goes in answer to the second question you asked
relating to evidence of misappropriation, many of these
documents, we believe, goes to the damages issue as opposed to
evidence of misappropriation. My understanding, and I'll
represent to the Court, is, yes, we do have evidence of
misappropriation of the source code.

| would say, though, in that regard that
irrespective of what quantity of evidence we may have or may
not have in that regard, to the extent there are relevant
documents in IBM’s possession or control that go to that issue
that have been requested and not produced, they ought to be
produced because those are the rules of the game. And there
never comes a point, to my knowledge, in litigation where the
Court or a party says, you now have an enough. You don’t need
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any more, irrespective of whether the opposing party has
additional information or documents in that regard.

But again, Your Honor, many of the documents at
issue are damage-related documents that are unrelated to
misappropriation, although I’'m going to talk a little bit
about misappropriation issues, a couple of issues still. And
so hopefully I've at least somewhat answered a couple of the
questions that Your Honor has asked.

We've talked about the Project Monterey. You've
heard about that, and we've talked about it. And IBM has now
come back and represented, as far as we can tell, that they’'ve
given us everything. We're still reviewing the documents.

And if they’ve given us everything, then that’s all we can
expect.

Again, however, we may be back, Your Honor, after
we complete our review and based on our review saying to Your
Honor, based on what we have found, we still think there’s
this area missing. We hope that’s not the case. But
certainly that issue has been narrowed. And IBM has made
representations that they believe they’ve now produced
everything within their possession and control on
Project Monterey. That's my understanding of it now.

With respect to documents predating 2001, let me
talk about that for a minute, because IBM has objected
routinely and imposed a 2001 deadline for producing documents.
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And you’ll see, Your Honor, we address that on Page 6 of our
reply memo. It's unclear to us where that 2001 deadline comes
from and why IBM feels it has the right to unilaterally impose
that deadline on us. In fact, our contentions are that IBM’s
activities in breach of their agreements with SCO date back
before 2001 into the 1998 time frame.

In addition, you may recall that IBM is basically
in its counterclaim in this case asked the Court for a clean
bill of health with respect to all of its conduct relating to
Linux activities. Therefore, if there are Linux activities of
IBM that predate 2001 and IBM has documents that are
responsive to the documents we’ve asked for before 2001, they
ought to produce those documents.

Yet, IBM has routinely objected to the documents
saying that before 2001 for whatever reason that we don’t
understand, the claim is irrelevant. And we don’t think
that’s appropriate. And if they have pre-2001 documents, they
ought to produce those documents relating to IBM’s plans and
efforts to market, promote or advertise Linux-related products
and services.

So we think that is still an issue that’s out
there, although again, we’re continuing to review the
documents, and we’re near completing that. And if there are
more specific areas, then we’ll certainly call those to
Your Honor’s attention.
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Let me talk about the AIX versions prior to 1990,
and | think this is the area where Your Honor was referring
with respect to the location in North Carolina. IBM has told
us that they have now produced everything they have and that
they can't find certain pre—1990 AlX related documents.

And our position in that regard is if IBM has now
looked everywhere that they know of to look and looked in
areas where we've suggested that they look and are
representing to the Court that they don’t have anything, then
we accept that representation. But we want to be absolutely
clear that that is IBM’s position, that, in fact, they have
looked everywhere reasonable that both we’ve suggested and
they’ve suggested and that there are no more documents
responsive in that regard.

Again, we’ve been quite surprised that we get
340,000 documents this late in the game, many of which, even
according to IBM’s contentions, moot our motion to compel.
And they clearly do.

THE COURT: Well, that raises this question, and
maybe | should have asked it sooner. Based upon that, should
this hearing be continued until such time as you have had the
opportunity to review those documents so that we can narrow
the issues and aren’t wasting people’s time today?

MR. JAMES: The answer to your question in my
opinion is yes. However, we didn't feel like we were in the
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position, Your Honor, to ask for that continuance because we
were concerned that IBM would come and say the deadline is
over. You should have asked for this and done this sooner and
you didn’t. And, therefore, you've lost the opportunity.

But | think you’re absolutely right.

THE COURT: Well, let me ask Mr. Shaughnessy and
Mr. Drake to respond to that right now because there’s no
point in us going forward.

MR. SHAUGHNESSY: Your Honor, respectfully, | think
this motion needs to be denied. | will ——

THE COURT: The motion to compel?

MR. SHAUGHNESSY: The motion to compel needs to be
denied.

THE COURT: Well, | understand ——

MR. SHAUGHNESSY: We don’t need to have another
hearing after they’ve had more time to look at the documents.
They have had plenty of time.

THE COURT: When were those documents produced?

MR. SHAUGHNESSY: I'm not sure exactly what
documents counsel is referring to.

MR. JAMES: The 340,000 that you just produced.

THE COURT: The 340,000.

MR. SHAUGHNESSY: We produced, and I'm prepared to
explain to you in detail, the financial information that
apparently Mr. James is referring to and the two depositions
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that they took with respect to that financial information and
the follow—up information that we provided in response to
their requests and the further information we provided as
early as Tuesday of this week and my conversation with

Mr. Normand yesterday on this very subject. There’s nothing
to produce.

THE COURT: | want to be fair about this and hear
from both sides. So, Mr. James, go ahead.

MR. JAMES: Okay. Let me now just address, if |
could, Your Honor, and this is an area where we do not believe
documents have been produced based on what we’ve been able to
see and do so far, and that is we had requested that IBM
produce documents and, in fact, a witness relating to IBM’s
interpretation of language used in AIX and Dynix licenses.
IBM’s response has been, well, you can read those licenses.
You don’t need to have anyone from our side testify and tell
you what we think those mean.

The reason those are important, Your Honor, is
because much or at least some of the critical language in the
AIX and Dynix licenses of IBM is very similar to the language
in the SCO licenses that are at the heart of this case. And
we have made a request through letter to IBM stating, IBM, if
it is your position that the language of your contracts is
clear and unambiguous and can be interpreted as a matter of
law by the Court, fine, we accept that.
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Not surprising, |IBMhas not been willing to
acknow edge that that is the case. And we believe, Your
Honor, that we are entitled to have IBM s evidence on what the
| anguage in their licenses that is very simlar to the
| anguage in the license in our case how they interpret that
| anguage and what it neans. |It’s clear relevant, yet |BM
stonewal | s and refuses to produce anyone and says it is not
relevant. And that is just untrue. And | do not understand
how a party can claimthat the | anguage at issue in a |license
agreenent of their own that is very simlar to the | anguage at
issue in this case is irrelevant when we ask them how t hey
interpret that |anguage.

Finally, let ne just address briefly the
Chicago 7 issue. Chicago 7 is a group of seven conpani es.
They call it the Chicago 7 because they net in Chicago. W
recei ved sone docunentation fromIBMthat very strongly
suggested that these were a group of conpanies dealing with
Li nux and, in fact, that were tal king about sponsoring a
conpany that woul d conpete agai nst SCO.

Wien we asked for a 30(b)6 deposition on that
subj ect, they agreed to produce a witness. They did produce a
W tness, Karen Smith. However, IBMunilaterally limted her
deposition or narrowed her deposition to IBMs definition of
the topic and absolutely refused to allow Karen Smth to
testify or answer questions that went to our designation and
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that went beyond the limited designation that IBM had
provided.

IBM does not have the right, Your Honor, to
unilaterally narrow or change our deposition topics. And
moreover, in the context of a deposition, an attorney does not
have —— it is improper to instruct a witness not to answer
based on the fact that allegedly the testimony being requested
goes beyond the narrowed subject provided by the firm or the
company that’s being deposed.

And in this case, that's exactly what happened.

And we ought to have the right, Your Honor, to get the
documents and take whatever testimony is appropriate based on
our designation of the subject matter from a Chicago 7

witness, and that has not happened. And so that is still an

issue that remains.

Under the circumstances, it’s a little difficult,
as | indicated, to tell you specifically what remains because
we're still reviewing the documents. And | agree if Your
Honor is suggesting we ought to be back that we can do this
more quickly and narrow it some. But based on those ——

THE COURT: Answer the question, Mr. James, about
how long it would take you.

MR. JAMES: To complete? | think within a couple
more weeks we’re done on our review.

Thank you, Your Honor.
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THE COURT: Thank you.

MR. SHAUGHNESSY: Did Your Honor have questions,
specific questions that you want ne to address?

THE COURT: | do.

MR SHAUGHNESSY: Ckay.

THE COURT: You allege that nmuch of SCO s notion
relating to the 30(b)6 testinony is noot. Wat w tnesses have
been desi gnated, what topics have they been designated on and
when are the deposition dates?

Second question. Wen IBMrenews its summary
judgnment notion, is there any information which has not yet
been provided to SCO that IBMw Il use in support of its
notion? For exanple, let’s say |IBM does not produce any
docunents related to | BM custoners who mgrated to Linux from
ot her operating systens. |Is IBM therefore, going to point to
SCO s failure to analyze this type of market information in
its support of summary judgnent? Cbviously what | don’t want
is either side to use information that has been withheld in
support of a summary judgnent notion or in support of their
case at trial, all evidence needing to be on the table for the
other party to analyze and take a | ook at.

WIl IBMfile an affidavit stating that they wll
not use information that has not been provided to SCO in
support of its notion for summary judgnent or at trial?

Third question. Previously | ordered IBMto
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anywhere else? This goes to that issue of a possible location
in North Carolina. In other words, is IBM prepared to file an
affidavit saying it's produced all versions and changes to AlX
and Dynix pursuant to this Court’s order, whether or not the
code is found in CMVC or RCS?

Fourth, IBM recently subpoenaed Hewlitt—Packard,
Sun, Microsoft and Baystar Capital. How does the information
that you are seeking from these parties differ from SCO’s
request for testimony to test the credibility of IBM’s
interpretation of the Unix license? Aren’t you seeking to
test the licenses between those entities in the hopes to
defend its own licensing activities from SCO?

And those are the questions posed.

MR. SHAUGHNESSY: Thank you. Thank you, Your
Honor. That is helpful.

| think what I'd like to do, Your Honor, if | may,
is give you a little bit of background on what I think is the
big issue that is before the Court, and that has to do with
the financial information that SCO has requested and that IBM
has produced that | really think is at the heart of this
motion, at least of the motion that was originally filed.

Your Honor, IBM spent months, literally months
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collecting documents regarding IBM’s revenue, expenses and
profits for AIX, Dynix and Linux. That is the heart of the

motion as it was filed. And even in the reply memorandum that
was filed, that is really the heart of the motion. An

individual at IBM, William Sandve, headed up that effort along
with a number of consultants and attorneys who are involved.
Mr. Drake from my office was involved in that effort. We
gathered —— Mr. Sandve himself spoke with more than 80 IBM
employees to gather information and documents. We gathered
documents and information from across all of IBM’s brands and
divisions. We gathered documents and information from a
variety of IBM financial marketing databases. Mr. Sandve,
consultants and others spent over 1,000 hours talking to
people, collecting information, putting the documents together
and putting the documents together in an organized fashion so
they would be easily understandable to SCO.

After they had been collected, we produced to SCO
more than 23,000 pages of documents responsive to these
requests. We produced with these 23,000 pages of documents
summaries and overviews, sort of a higher level view of the
information, and then all of the supporting and backup
information behind all of those numbers.

We then agreed —— SCO had asked for a 30(b)6
deposition on this subject. We agreed to put up Mr. Sandve
for that deposition, the purpose of which was to have
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M. Sandve sit down and explain to SCO the information

explain to them what was there, what it neans, where it cane
from all those sorts of issues. W shipped sets of these
docunents down to Austin for M. Sandve' s deposition. W
prepare detailed summaries and indices of all of this
information so that if a question was asked, you know, about P
series revenue in a particular year, we would have an i ndex
with the Bates nunber so we could go right to that page of the
docunent and show them exactly what it is we' re tal king about.
M. Sandve hinself spent 300 hours in this effort.

M. Sandve appeared at his deposition. M. Drake
def ended his deposition. W were prepared, M. Sandve was
prepared to wal k SCO through that information to make sure
they understood it, to nake sure that it was conplete, to make
sure that there were not things that they said that we had not
produced. That was purpose of the deposition. M. Sandve
spent an entire day with SCO s | awyers, the purpose of which
was to explain to themthis informtion

Now, the reality, unfortunately, as it turned out
is that SCOs |awers seenmed to have no interest whatsoever in
the financial information of the docunents. They had no
interest in having himexplain these docunents and how t hey
wor k and the indexes and everything so they would have a full
t hor ough understanding. And they spent all day tal king about
ot her issues. They get to the end of the day and they said,
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this is unfair. You ve given us all of these docunents at his
deposition. W haven't had tinme to review them

We di sagreed. W said, we think that was the
pur pose of this deposition, was to have this w tness avail able
so that he could explain these docunents to you. But
nevertheless, we’'ll put himup again. W’Ill allow you to take
his deposition again. So M. Sandve' s deposition was taken
for a second day, Tuesday of this week.

Shortly before his deposition, SCO one of the
| awyers for SCO not M. Hatch or M. Janes, wote a letter to
me in which they said that 24,000 pages of docunments were
unusable. It was too much. How in the world are they
supposed to be able to understand 24,000 pages of documents?
We shoul d produce it to themin electronic form and we should
give it to them by February 17th.

On February 17th, we delivered it to themthat sane
information, all of those docunents in electronic form
exactly as they requested. They sent another letter. They
said there were other issues that they thought that we needed
to follow up on in connection with M. Sandve’s deposition.

We tracked those down, spent substantial amount of tine doing
that, tracking all of those issues down, gathering up all of
this information and sending it down so that M. Sandve woul d
be prepared to deal with all of these issues at his deposition
earlier this week.
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He spent another full day in his deposition, again
prepared to wal k SCO through all of this information to nmake
sure their | awers understood, to make sure that they
understood that it was thorough, to nmake sure that they
understood the basis and rationale, how the information was
put together, how it answered all of their questions.

Your Honor, we spent an extraordi nary anmount of
time and noney and resources in collecting this information,
producing this information to them Now | want to contrast
that, if | may, Your Honor, with what we got from SCO on the
sanme subject.

W asked SCO for simlar kinds of financial
docunents. They delivered the docunents to us, and they
delivered the docunents to us in electronic form W asked
for a witness, simlar 30(b)6 wi tness, M. Hunsaker
M. Hunsaker, it turns out, had spent |ess than an hour
tal king to other people about the subject of his testinony.
M. Sandve spent hundreds of hours. M. Hunsaker, it turned
out had maybe tal ked to a couple people in total. M. Sandve
personal ly talked to nore than 80 people to prepare for his
deposi tion.

M. Hunsaker’s npbst consistent answer during his
deposition was, | don’t know You really have to ask M. X
So when we woul d ask, did you talk to M. X about this? No,
didn't.
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Your Honor, that is the contrast between the
| engths to which we have gone to answer their questions as
opposed to what we have gotten from SCOin return on the exact
same subject.

Now, with respect to this notion and the issues
before this notion, |I began having conversations with
M. Normand a week ago today on the subject of this notion,
what was at issue on this notion, did we really need to have
this notion, because in our view we had produced all of this
information. | don’'t nean to di sadvantage M. Janes because
he was not involved in those calls. But we started having
t hose conversations. And we had those conversations precisely
because | needed to understand from himwhat was at issue.

Wiy are we appearing at this hearing on Friday? Wat’'s at
issue? Tell me what it is that you claimthat we haven’'t
pr oduced.

We had conversations every couple of days on this
subj ect, and every coupl e of days the answer was, | don’'t
know. The last tinme we spoke was yesterday norning. W had
t he sane conversation again. | asked M. Normand, why are we
appearing at this hearing? W wal ked through their reply
menor andum cat egory by category by category by category. |
expl ained to M. Normand how we had responded, how we had
produced all the docunents responsive to each category, how
M. Sandve in his deposition was prepared to give SCO what ever
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additional information they may need with respect to all of
these categories.

And as of yesterday morning, Mr. Normand, and |
posed the question to him, what's missing? Why are we
appearing at this hearing tomorrow? What's missing? His
answer to me yesterday morning was, | don’t know. | don’t
know. | don’t know what it is that we’re going to go before
the Court tomorrow and ask Judge Wells to order. | don’t
know.

Now, the second reason | started having these
conversations with Mr. Normand, Your Honor, was | was
concerned | was going to get sandbagged at this hearing, that
| was going to show up with no idea what it is that SCO was
complaining about and here for a hearing for the first time
that IBM has supposedly not produced. That was my other
reason for having these conversations.

So last night at 7 o’clock, | get an e—mail from
Mr. Normand and again an e—mail at 10 o’clock this morning.
And he identifies in this e-mail, Your Honor, these very four
items that Mr. James has just mentioned in his arguments.
This e-mail is the very first time, very first time we are
ever told that these items have not been produced, that these
items are missing from our production, that these items are
the subject of a motion to be heard the next day. And quite
frankly, Your Honor, there was no attempt by counsel for SCO,
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and | fault Mr. Normand, not Mr. James, there was no attempt
by him despite my repeated requests to meet and confer with me
about the claimed deficiencies in IBM’s production.

THE COURT: Let me stop you for a minute and say
something, and that relates to the communication issues
between counsel. We have different counsel appearing at
different times. We have counsel located in different areas,
and that’s for both parties. And | don’t have a great deal of
patience with an excuse that is based upon lack of
communication between parties or counsel for either side. You
are expected to know what your other counsel is doing and
saying. And | think that’s been a problem in the past. And
as | indicated, | don’t have a great deal of patience with
counsel who come before the Court who may not be aware of what
other counsel have said or done.

MR. SHAUGHNESSY: And, Your Honor, | should tell
the Court, | have a very good working relationship with
Mr. Normand.

THE COURT: I'm not saying that.

MR. SHAUGHNESSY: A tremendous amount of respect
for him.

THE COURT: I'm just indicating ——

MR. SHAUGHNESSY: Tremendous amount of respect for
these counsel.

THE COURT: —- that counsel for both sides are
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expected to have communicated fully and be prepared to nake
representations that are known to all

MR. SHAUGHNESSY: Ckay. | appreciate that, Your
Honor .

But nmy problemis that | have been trying for sone

time to find out what it is that is supposed to be the subje

ct

of this hearing so that we can intelligently address you. And

| said, you know, earlier in the week, | said, |ook, if ther
are itenms that are not on the table, we need to let the Cour
know so the Court doesn’'t spend tinme reading briefs and

| ooking at issues that aren’t really ripe, that aren’t real
before the Court. And, you know, | understand everybody in
this case, nyself included, have been extraordinary busy wt
respect to not just these issues but any nunber of issues in
this case.

But the bottom|ine, Your Honor, is that we have
produced t he docunents that they have requested that are
sufficient to tell themall of the information they need wt
respect to revenues, expenses and costs, the very thing that
is the heart of this notion today.

THE COURT: Now, you indicated earlier that you
produced docunents in a tinely fashion pursuant to their

request for docunents. Wen were those produced? This

e

t

y

h

h

340, 000 page submission that we’re tal king about, how | ong ago

was that produced?
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MR. SHAUGHNESSY: | don’t have the exact timing,
Your Honor. And | hope | was clear when | mentioned this
before. It is not my understanding, and | hope | didn’t
represent to the Court, that each of those 340,000 pages were
documents that were produced in response to the set of
discovery requests that they had served 30 days earlier.

THE COURT: What I'm trying to find out is how much
time has SCO had to review the submissions that do not allow
them —— and, Mr. James, you answer this —— that doesn’t allow
you to narrow the issues today? So he can answer that if you
don’t know, Mr. Shaughnessy.

MR. SHAUGHNESSY: Okay. And all | can say on that
particular subject is that the document productions that were
going on in the month of January were document productions
that were responsive to, you know, document requests that they
had just served. We were also —— and they understood this
because we had a lot of discussions about it. We were
also supplementing our prior discovery, as we are required to
do. So we were in the process of supplementing our prior
discovery and producing that information to them. And in
addition, we produced to them these financial documents, this
financial information.

So the problem, Your Honor, is that | find out last
night at 7 o’clock for the first time about these four
databases that they contend should have been produced, which
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| " ve never heard about before, which is not in a brief before
you, which we’ ve not had an opportunity to address, for which
there’s been no neet and confer. And the argunment really is
ironi c because | don’t hear and have not heard SCO argue even
in the papers that they filed and in M. Janes’ conments
today, | don’t hear SCO arguing to you that, we don’t have
information that we need to prove our clains. They don’'t
argue that in the brief that they filed about, you know, we
need this information. They don’'t say, we need this

i nformati on because we can’'t prove danmages, or, you haven’'t
adequately told us what your revenues and expenses and profits
and all of those things are.

We certainly and clearly have done that, Your
Honor. W have given themthat information in excruciating
detail in docunents, in sunmaries, in indices, in wtnesses,
in every way imaginable that | can think of. SCOis instead
arguing that they sinply want nore. They sinply want nore
docunents. They want nore databases. They want us to produce
docunents from these dat abases.

I nmean, M. James did not nention during his
argunent this issue of transaction |evel data, which occupied
so nuch of their brief. |’massum ng based on his failure to
di scuss that today that SCO is not asking us to produce
transaction level data. |If that’s not the case, Your Honor,
then we need to discuss that, because the reality is, as |
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think ny affidavit explains, and I won’'t go through it again
but the reality is producing that transaction | evel data would
present a problem of enornmous magnitude in this case. |

can’t, Your Honor, even tell you how | ong that woul d take.

THE COURT: Well, 1’'ve noticed howlong it took to
address it in the brief, so | think |I understand on sone |evel
t he magni t ude.

MR, SHAUGHNESSY: The nmagnitude is huge. M. Janes
has not addressed it, so |’massum ng that issue is off the
t abl e.

The point, Your Honor, is we have given themthe
information that they ve asked for. W’ve given it to them
W made it sinple for them W’ ve given them w tnesses to
hel p explain the information. And | amat a |oss as to why
we’'re here this close to the end of the case with SCO sayi ng,
we really haven’t had enough tinme to look at it. W really
don’t know what we want.

It woul d appear, Your Honor, that this notion to
conpel was filed sinply as a place over. They filed a notion
to conpel. They included a whole bunch of broad categories,
and then they were going to decide at sone point down the line
what it is that supposedly hadn’'t been produced.

And what |’ m hearing today suggests to ne that is
exactly what is going on. What they want to do is have this
notion to conpel hanging out there as a place holder so that
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they can come back to you at some point in time and ask you to
fish through, to order us to produce something so that they
can fish and get more information.

| think if you're going to bring a motion to
compel, you bring a motion to compel because you are able to
identify information that has not been produced. And you
respond to it, and the information is either produced or not
produced. | don't think you float a motion to compel out
there as a place over so that you can later on raise various
challenges to it.

| understood that Mr. James and SCO were abandoning
most of the other topics that were the subject of the motion
to compel. He talked about Project Monterey materials. We
have informed SCO that we have produced documents concerning
the process, procedures and guidelines for making a GA and
PRPQ release of a product, which is what they asked for.
That's what we produced to them. And SCO in its reply
memorandum concedes that with that representation, the motion
is over with respect to that issue. On that basis, I'm
assuming that issue is dead.

They asked about pre-2001 Linux marketing
materials. Mr. James briefly mentioned that. In our view,
Your Honor, documents before 2001 are totally irrelevant.
Documents after 2001 on this particular subject are
irrelevant. Nevertheless, we have conducted a reasonable
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search for Linux marketing materials. We have produced
thousands of pages of materials, and we have produced
documents that predate 2001. And we know that SCO has them
because they have used them in depositions. They have marked
them as exhibits in depositions and asked witnesses questions
about them. So they have the information. In our view, that

is a dead issue.

Pre-1991 AIX source code. | want to make sure |
answer all of the Court’s questions in this regard to the
extent | am able to do so.

THE COURT: And I'm basing that question on the
previous order which required IBM without limit to provide it.

MR. SHAUGHNESSY: They do, Your Honor. And without
getting into too much detail, if | can summarize for you what
we’ve done.

We have produced to SCO the CMVC database and the
equivalent RCF database, which is the database for the Dynix
operating system. That endeavor, as | think | have explained
in an affidavit | filed with the Court, involved 400 employees
and 4,000 hours of work. That database goes back to 1991.
The database does not go back further than that. That's when
the database begins. We have made an exceedingly reasonable
and thorough search for pre-1991 source code to see if it
exists anywhere.

SCO has asked for a 30(b)6 witness to testify on

64




© 00 N oo o0~ W DN PP

N N NN NN R R R R R R R R R R
g A W N P O © © N O U0 » W N R O

this subject. She has had her deposition taken. SCO has been
able to ask her every question they could think of about
pre—-1991 source code, where it could possibly be. We've made
an effort to look for it.

Your Honor, you need to understand that by the time
this lawsuit was filed in 2003, this source code had been
obsolete for more than a decade. This was not information
that IBM, and certainly SCO has never suggested that there is
any standard, any rule, any regulation, anything that required

IBM to keep decades of old obsolete material lying around
somewhere.

Now, | received a letter from Mr. Normand on this
subject. Mr. Normand told me, has IBM checked these data
recovery centers located in various parts of the country? In
response to that letter, we checked. We looked into these
data centers. These data centers don't really keep IBM data.
They tend to keep customer data, and they don’t keep source
data, but we checked. We did what they asked. We went out
and looked.

THE COURT: Is that North Carolina?

MR. SHAUGHNESSY: No. The North Carolina is a
different issue.

But we checked these data recovery centers. We
told them what we found. We gave them a detailed explanation
of what these recovery centers are, why they don’'t have any

65




© 00 N oo o0~ W DN PP

N N NN NN R R R R R R R R R R
g A W N P O © © N O U0 » W N R O

information, why we weren’t able to find it.
And during the deposition of Ms. Thomas,
Joan Thomas, who was the witness on the issue of pre-1991
source code, she testified at length about all the work she
had done to try to find, all the people she talked to,
everyone she’d gone to, people who were involved in the
project, everyone she could think of that may have an idea of
where this information is, was unable to find anything.
There was a period of time when the AlX source code
was stored on a mainframe computer in Austin. And as |
recall, Your Honor, don’t hold me to this that closely because
| wasn't actually at her deposition, but my recollection is
that during her deposition she testified that she was aware
that one of the mainframes or computers or some of the
mainframe computers that could possibly have at one time had
AIX source code on it had been moved from Austin to Raleigh,
North Carolina; the actual hardware, the iron had been moved
from Austin to Raleigh, North Carolina. She testified in her
deposition, | believe, that she had no idea whether the AIX
source code was on those machines at the time that they were
moved. She simply knew that those machines had been moved.
SCO raised this issue. Have you looked in
North Carolina? We have. We have attempted to determine, my
understanding, our best estimate —— our best understanding is
that the AlX source code was removed from those mainframes and
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put on other computers before those mainframes were ever moved
to Raleigh, North Carolina. But even if it had been on those
mainframes when they were moved to Raleigh, North Carolina,
the actual disk drives, the disks that the material would have

been on would by now be basically obsolete and unusable. So
that even if they had been on them and they had been

transferred, there simply is no plausible reason to believe

that they would still be there.

Now, you know, can | stand here and tell you that
IBM has checked every single computer of every single employee
in every closet in every single IBM location in 160 countries
in the world, all 320,000 people? No, | can’t. We haven't.
We're not required to do that. We have done more than what is
required to rule out the possibility that this pre-=1991 source
code may be somewhere.

Does the Court have questions about that? Is there
anything | can help you with on that subject?

THE COURT: No. Thank you, Mr. Shaughnessy.

MR. SHAUGHNESSY: All | can say, Your Honor, is we
have tried very, very hard to make sure that we have followed
up on issues, issues we think are kind of crazy, but they
raised these issues. We followed them up. We give them the
information. We tell them what we found. And in this case,
we followed up. We have not been able to find something that
was 10 years obsolete before this lawsuit was ever even filed.
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30(b)6 topics. As | understand Mr. James’
argument, the only 30(b)6 —— strike that. He is raising
issues with respect to 30(b)6 topics. Let me deal first with
this Chicago meeting that Mr. James references. He said a
whole bunch of things about the Chicago meeting. And again, |
apologize, because this is a conversation | had with
Mr. Normand to which Mr. James was not a party, yesterday.
Mr. Normand told me yesterday that if this July 7 meeting
about which IBM’s witness testified was the only meeting that
occurred, then in his view, there was nothing further to
pursue, and this motion was a dead letter. That's what he
told me yesterday.

I've gone back. I've checked Ms. Smith’s
deposition. I've got a copy of it here. She testified in her
deposition that this was the meeting, this was the only
meeting with this particular group of people on this
particular subject. So that the Court understands the context
here, SCO has somehow got in its mind that these people all
got together with the idea that they were going to meet and
talk about SCO.

What Ms. Smith testified to is, yeah, these people
got together. SCO never came up. No one ever mentioned SCO,
and they never got together again.

They've had a 30(b)6 witness testify on the
subject. They've asked her questions. Your Honor, when the
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lawyer who was asking those questions, after she had gone
through everything that Karen Smith could possibly have
testified about with respect to this meeting including whether
there were follow—up meetings, she concluded by saying, that’s
all the questions | have. She didn't say, as Mr. James says
now, look, I'm reserving my right to bring you back because |
think you’ve improperly interpreted the context, or, | think

you have not answered questions you should have answered.
None of those kinds of questions. She concluded her
examination at the deposition, and she said, that's it. I'm
done.

Mr. Normand told me yesterday that if there was not
a follow—up meeting to this July 7 meeting, this was not an
issue. This is a dead letter. Itis over with. There was
nothing, Your Honor. There is nothing to talk about with
respect to this issue.

Finally, Your Honor, this issue of interpreting AlX
licenses and putting up 30(b)6 witnesses to talk about AIX
licenses. Now, just so that the Court is clear on this, what
SCO would like IBM to do is to put up a witness to talk about
IBM’s AIX license agreements with companies other than SCO,
license agreements that don’t have anything to do with the
claims —— license agreements that are not part of this case.
There’s no claim in the case that relates to any of these
license agreements.
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But the problem, Your Honor, is broader than that,
because they don't tell us what contracts they’re talking
about. They don't identify for us, we want you to put up a

witness to talk about this contract with this date with this

company. | mean, we can’t even begin —— | don’t even know how

we could even begin to designate a witness to talk about a
contract that SCO hasn’t even bothered to tell us what it is.
Beyond that, Your Honor, they haven’t bothered to tell us what
provision in what contract they’re interested in having
someone talk about.
It is impossible, Your Honor, for us to identify
and to prepare a witness to talk about something on such a
vague and morphias topic. Rule 30(b)6 requires a party to
describe with reasonable particularity what it is the witness
is required to testify to. They haven't done that. But more
importantly, Your Honor, this is not, the testimony that they
seek in this context is not a proper subject of Rule 30(b)6
testimony, and SCO has conceded that earlier in this case.
SCO propounded almost the same 30(b)6 topic on IBM
asking IBM to designate a witness to testify about the
contracts that are at issue in this case, not these unrelated
contracts, but actually the contracts that are at issue in
this case. We objected. We said, that’s not an appropriate
30(b)6 topic. If you want to take the depositions of the
people who signed those contracts or negotiated those
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contracts, you can do that. But you can’t take a 30(b)6
deposition on the company’s interpretation of a contract.

We raised the objection, and what did SCO do? They
abandoned the topic. They did not further pursue it. They
haven't further pursued it since that time.

Your Honor, | fail to understand how SCO could
possibly say that we should be required to put up a 30(b)6
witness to talk about contracts that are not at issue in this
case and that have nothing to do with this case when they have
not required us to put up a 30(b)6 witness to talk about the
contracts that are at issue in this case. It's not a subject
that’'s appropriate for 30(b)6 testimony.

Now, let me just look and make sure that I've
answered, I've answered your questions.

With respect to producing documents, | believe that
parties are required to produce documents before they rely on
them at summary judgment or at trial. That runs both ways.
Parties can’'t come up —— parties can't intentionally withhold
a document and then suddenly parade it up and say, here you
go. We win.

We have absolutely no intention of doing that. We
assume that SCO has no intention of doing that. They’re bound
by the same standards.

The only other item that you mentioned, Judge, that
| want to make sure we address and Mr. James didn’t, but you
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tal ked about this |ist of custonmers who noved from Linux to
ot her operating systens. | don’t know if that’s an issue
still. M. Janmes hasn’t tal ked about it.

The short answer to that, Your Honor, is that |BM
does not systematically maintain that kind of information. W
don’t systematically maintain information that says, okay,
this custoner bought this particular product. And in doing
so, they nove from sonething else. So we don’t have the
ability to give thema list of these custoners and the
products fromwhich they noved.

So that’s the short answer to that particul ar
issue. We've given themthe information that we can. They’ ve
identified custoners who noved to Linux. They' re welcone to
call those people. They' re welconme to depose those people and
they can ask them But we can’t be asked to create sonething
we don’t have the data to create.

Thank you, Your Honor.

THE COURT: Thank you, M. Shaughnessy.

Go ahead, M. Janes.

MR. JAMES: 1’1l be very brief, Your Honor. Let ne
just hit on a couple things, if | could.

Counsel has indicated he doesn’t know why we're
here, that it’s unclear to himwhat’s still at issue. And
that’ s sonmet hing we have struggled with because, Your Honor,
we filed our notion. W outlined the areas that we think are
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at issue. W tell you the docunent requests where we don’t
t hi nk we’ve had docunents produced. Soon thereafter, and ny
understanding is the |ast week of January in answer to your
guestion about when the majority of these docunents were
produced, we get 340,000 docunents. And we're diligently
goi ng through those.

And IBMtells us in their opposition nmenorandum
Your Honor, we’ve now produced a | ot of the documents, of
addi ti onal docunents, and we anticipate produci ng even sone
addi ti onal docunents that we haven't seen yet. And as a
result, the great majority of the conplaint that SCO has is
noot ed.

And |'ve tried to be candid with Your Honor, and
|’ve indicated that may be the case. Many of the areas we
believe likely are nooted. The problemthat we have is we
don’t know yet if there are still sone clear areas that aren
nooted. And we think it is a bit unfair for IBMto conme in
and say, hey, now we’ve produced all of these docunents, and
it is a noot issue, and you ought to just deny their notion
across the board, because we're diligently |ooking through
t hose docunents, and if there are areas where docunents that
shoul d have been produced and they haven’t been, we want the
right to be able to address those issues with Your Honor, an
we anti ci pate doi ng so.

That’s why | feel like I’mput at somewhat of a

"t

d
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disadvantage when they come in and say, Gees, they can’t even
tell us now after all of these discussions over the last
couple weeks specifically what's still at issue ——

THE COURT: Let me ask you this, though. You've
indicated four areas that you said they have not provided
discovery. But how do you know that if you haven’t gone
through everything?

MR. JAMES: There are four areas we think they have
not produced based on ——

THE COURT: You're not even sure of that?

MR. JAMES: We’'re not 100—percent certain, because
originally, Your Honor, when you do these huge document
reviews, you try to take an initial cut and get a sense of
what'’s there. But it is just a gross review of the documents.
And then you go from that. You do your detailed review, and
we’re doing that. And as | indicated, my understanding is
we’ll complete that in a couple more weeks. And that's why
it's very, very difficult for us to be able to still come in
and say in response to IBM’s response, it's all moot because
we produced all of this stuff now, for us to say, we agree or
disagree.

And we have pointed out several areas, Your Honor,
where we are concerned. Now, it's an interesting thing. And
| suppose maybe where | can hit the nail most closely on the
head, perhaps, is to just talk for a moment about a statement
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that the Honorable Magistrate Boyce frequently used in
response to these type of arguments. And | heard it. It was
used on my behalf, and it was used against me by him on a
number of different occasions. And what he would say is,
unless the burden of producing the documents requested exceeds
the effort required to clean the —— and I'll slaughter the
word —— the Augean stables, you know the Hercules myth,
produce the documents.

THE COURT: He had a tendency for animal analogies.

MR. JAMES: He did.

And, Your Honor, what this is about is not what IBM
has done, and they stood up and told you everything they’'ve
done and we could stand up and tell you everything we’ve done.
The issue is, are there relevant documents in this case within
IBM’s possession and control that we've requested that they
haven't produced? That's what we’re trying to get at.

There is no point that I'm aware of in discovery
where you say, well, we may have another 10,000 documents that
are relevant that we can produce to you reasonably. But
because we’ve already given you a whole bunch, we don’t need
to give those to you. And, Your Honor, that is what | think
I’'m hearing.

Your Honor asked the question, with respect to the
pre-1991 AIX versions. Can you submit or sign an affidavit
that says you've made your searches, and it doesn’t exist as
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far as you can tell?

You know what, if they’ll just provide that
affidavit, we're happy. That's all —— all they can do is what

they can do. But telling you what they’'ve done doesn’t answer
the question about what they haven't done.

And on the Chicago 7 —— and, Your Honor, I'm
sensitive to Your Honor’'s comments about knowing what counsel
has discussed, and | apologize for not knowing exactly the
content of the conversation that apparently occurred
yesterday.

My understanding with respect to the Chicago 7
issue is, again, our request went to, we want to know what
discussions have occurred among that group relating to
Linux—related activities, AlX-related activities, SCO and a
couple other things.

THE COURT: But when you had the opportunity to
address that during the deposition, it apparently was not
addressed.

MR. JAMES: No. My understanding was different.
Maybe | misunderstood what Mr. Shaughnessy said. What |
understood him to say, and, in fact, what my understanding is
when it was attempted to be addressed during the deposition,
that line of questioning was cut off with an objection, we’re
not going to allow the witness to answer those questions. And
then at the end of the deposition, the lawyer for SCO asking
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the questions did not say, we want to cone back and reserve
this and keep it open. And | view that as two very different
i ssues, Your Honor.

THE COURT: Al right.

MR. JAMES:. Let ne lastly say, and then 1’1l sit
down, that the standard that governs obviously in this case is
Rule 26, and that is, do they have docunents that are rel evant
or may lead to the discovery of additional relevant docunents?
W' re concerned about sone areas. But because of what |’ve
tal ked about at length before, | can’t answer that question
entirely, other than the areas I’'ve hit. And | don’t know
what nore | can say about that.

THE COURT: How can | order themto provide
sonet hing that they say they’ ve already provided but you don’'t
know i f they’ ve provided?

MR. JAMES. Well, and that’s the point, Your Honor.
Your Honor indicated at the start, and when | started, are we
going to be back here in sonme period of tine to address
anything that’s still out there? And ny response was, in
fact, we probably should in light of the very late production
of documents that they provide.

THE COURT: Wasn't that, as M. Shaughnessy said,
didn’t that conport with your tineline for request of those
docunent s?

MR. JAMES: No, Your Honor. And the reason | say
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that is because if you look at our motion to compel and look
at the document request that are at issue, many of those
document requests date back to 2004. And they didn’t produce
those documents until the last week of January in this case.
And then they come in and say, hey, we’ve now produced all of
these documents. It's moot. Accept our representation.

THE COURT: Let’'s address this issue that is of
some concern to me, and that is that your motion to compel is
dated December 29, before the due date of some of those
documents. How do you address Mr. Shaughnessy’s argument that
this motion was intended as a place over?

MR. JAMES: Because my response is when you look at
the documents that we complain about in our motion to compel,
those documents or those requests, areas where we specified
our motion address document requests, not that we're served
two or three days later, but were served months and months and
maybe over —— well over a year before the motion to compel was
filed.

If Your Honor has any other questions, I'll do my
best to answer them.

THE COURT: | do not. What I would intend to do
now, Mr. Shaughnessy, unless you have something in particular
you want to address, is I'm going to take a recess and decide
how to address these issues. Do you have anything you want to
say?
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MR. SHAUGHNESSY: That's fine, Your Honor.

THE COURT: All right. We’'ll be in recess for a
few moments. And let’s see if Judge Kimball has gone home or
we need to go somewhere else.

(Recess.)

THE COURT: I'm going to rule now on the motion to
compel.

And I'm going to deny SCO’s motion to compel at
this time. I'm going to deny that without prejudice. And I'm
going to allow you 30 days in which to file a renewed motion.
Should you file such a renewed motion, however, it must
clearly and narrowly define those areas which are not
addressed in the documents that you've been presented and
which cannot be resolved through some additional
meet—and-confer requirements. All right?

MR. SHAUGHNESSY: So then will the motion then be
limited to this production in January and the deficiencies ——

THE COURT: Yes. Yes.

Are there any other questions that need to be posed
or should be posed and answers given, or is that clear?

MR. SHAUGHNESSY: 1 think that’s clear. Would you
like me to prepare an order on that, as well?

THE COURT: Yes. Yes.

MR. JAMES: I'm sorry, Your Honor. If you don’t
mind, | want to make sure that I'm absolutely clear because |
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don’t want to have any quarreling, | suppose, with opposing
counsel about issues that may come up as far as relating to
the January production. And that is, there are a number of
issues that we have already identified in our motion but that

| wasn't able to clearly articulate whether they’re satisfied

or not because | haven’t been able to —— you know, we haven’t

completed our review. We'll be able to raise those issues,
won’t we, if we can narrowly address them?

THE COURT: Yes.

MR. JAMES: Okay. Thank you.

THE COURT: Is that understood?

MR. SHAUGHNESSY: So then it's whatever items that

are in the motion, the currently pending motion, if any?

THE COURT: Yes.

MR. SHAUGHNESSY: And then deficiencies in the
January production?

MR. JAMES: That's my understanding.

THE COURT: Yes. And that's what | intended.

MR. SHAUGHNESSY: And | expect the Court would
require the parties to meet and confer, obviously before that
motion is filed.

THE COURT: Yes. I'm going to require that.

All right. Is there anything further we need to
address this afternoon?

Thank you, counsel. We’'ll be in recess.
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MR. JAMES: Thank you, Your Honor

MR. SHAUGHNESSY: Thank you, Your Honor.

(Wher eupon, the court proceedi ngs were concl uded.)
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) ss.

COUNTY OF SALT LAKE )
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a certified court reporter for the State of U ah;
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true and correct report of the sane.
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