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Defendant/Counterclaim Plaintiff Internationa) Business Machines Corporation (“IBM™)
respectfully submits this memorandum in support of its motion for swmmary judgment on its
claim for declaratory judgment of non-infringement with respdct to EBM’s Linux activities (the
“Tenth Counterclaim™) against Plaintifff Counterclaim-Defendant The SCO Group, Inc.

{“8Co™).!

_ inary Staterge

After promoting the Linux opm;ting System for nenrly a decade, SCO changed
management and launched a series of legal attacks against it. Despite the fact that SCO
coniributed to the development of Linux and induced many to use it, SCO threatened to sue
Linux users, including IBM, for copyright infringement. While SCO refused to disclose its
alleged evidence of infringement, it proclaimed publicly that Linux contained more than one
million lines of code controtled by SCO and could not be used without infringing SCO
copyrights.

To put an end te the fear, uncertainty and doubt created by SCO’s allegatiors, 1BM
sought a declaration from this Court that the Linux kemel, the core of the operating system, does
not infringe copyrights owned by SCO, SCO refused for more than a year to provide 1BM any
specific iqformatiuu about its allegations, leading this Court 1o express astonishment that SCO

 had no admissible svidenos supporting ifs aliegations and to estblish a final deadiine for SCO fo
reveal its evidence. The deadline came and went, however, and SCO’s allegations remain

- unsupported. As a result, summary judgment should be entered in favor of IBM on the Tenth

' The undaﬁauted and indisputable facts set out in this motlon are supposted b Eec
declarations and documents submitted herewith, mcludm'g those appended to the Declaration of

Fodd M. Shaughnessy, which are cited herein as “Ex.
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‘Counterclaim, declaring that its activitics concerning the Linux kémel do not infringe any SCO
In its final disclosures (the “Final Disclosures™), SCO identified 294 Items of allegedly

! misused material. However, only 68 of them concern allegations of infringement relating to
Linux, and only 52 of those survived the Court’s June 28, 2006, order limiting SCO’s proof. The
" 52 items at issue (the “Items") identify four nllegedly in‘ﬁ":nged UNIX copyrights (UNIX
System V Release 3.2, UNIX System V Release 4.0, UNIX System V Release 4.2, and UUNIX
System 'V Release 4.2-ES-MP) (the “System 'V Works™). The Items also identify three types of
allegedly infringing material: (1) header file code that is either dictated by the Single UNIX

| Specification {the “SUS Material™) or relates to-atechnology known as Streams (the “Streams

‘Material™)?; (2) code relating to the ELF Specification (the “ELF Material™); and (3) less than 25
lines of memory allocation code, which were removed from Linux before IBM filed its Tenth
! Counterclaim, .

Muost of this material is not even in the Linux kemel, wia’ich is the subject of the Tenth
Counterclaim and this motion, In fact, only 12 of the Items relate 1o the Linux kernel. Those
12 items concern 326 lines of Linux code {the “Linux Code™) that are alleged to infringe
| - 320 fines of UNIX code (the “System V Code™) from the System V Works (collectively, the
*“Disputed Code™). In short, despite SCO’s public claims of there being more than one milfion

lines of infringing code in Linux, the Final Disclosures identify no more than 326 lines of

shar:dA “header file” js a co:;_:puter-readabi;l text file that describes ho;v oltxl:‘fonnatlon is m};)e

: among components of a program and/or between a program and other programs. Header
files are e,-;‘ﬁwd for the purpose ofcommmﬂcaﬂng information in & standardized way to allow

. interoperability. .
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supposedly infringing code in the kemel. The Disputed Code represents less than five.one-
thousandths of a percent (,005%) of the System V Works.?
SCO’s claims of infringement fail as a matter of law for at least five independent reasons,
any one of which justifies the entry of summary Judgment in favor of IBM.
First, SCO cannot establish imauthprized copying by IBM of copyrighted works owned
by SCO. From the beginning of this case, IBM asked SCO to disclose its allegations and
- evidence of alleged infringement, and from the beginning of this case, SCO declined. The Court

entered two separate orders requiring SCOto disclose its allegations and evidence with
specificity, Even then, SCO failed to do so, requiring the Court to enter an order setting a final
disclosure deadline. Even in the face of that order, SCO failed to describe in any meaningful
‘way — let alone in detail, as specified by the Court — its allegations snd evidence of
infringement by IBM. SCO cannot establish that it owns copyrights in the System V Code. Nor
can it show that IBM copied the System V Code without authorization. Nowhere, in fact, has
SCO ever specified or substantiated its allegations that IBMs Linux activities infiinge SCO
copyrights — not in its Final Disclosures, not in its interrogatory answers, nowhere, Having
failed to substantiate its claims as ordered by the Court, SCO cannot make out its claims of
inﬁ‘ing&nent and IBM is entitled 1o sumrmary judgment. (See Part I below.)

~ Second, IBM has a license to use all of the Linux Code and, as to much of it, multiple
licenses. In 1999, SCO’s predecessor.in interest, Caldera Systems, Inc. (“Caldera Systems’),

* This motion is limited to the allegedly misused matesial specificaily identified by SCO in
the Final Disclosures. We do not separately address the materials struok by the Court’s order of
June 28, 2006. Nor do we address the materials specifically identified by SCO for the first time
in jts expert teperts. The Coust has made clear that thesc itcms are not part of the case.
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expressly granted TBM a license to the material in its Linux products as part of a:Strategic
Business Agreement. Caldera also granted IBM a license 1p the material in its Linux products,
pursuant to the GNU General Public License (the “GPL™), All .of.the Linex Code is ingluded in
ene or mere of 5CO’s Linux products, giving IBM a license to all of it. Moreover, even earlier
in the 1990s, twg of SCO’s,oﬂm alleged predecessors in mtercst, Novell, Inc. (“Movell™) and
.The Santa Cruz Operation, Inc. (*Santa Cruz™), granted IBM licenses to most of the UNIX code.
Novell granted IBM a ficense to all.of the SUS Material, and Novell and Santa Cruz granted

1BM a license to all of the ELF Material. Thus, IBM hesa comple'te defense to all of SCO’s
claims of infringement. (See Part II below.)

Third, SCO is estopped from pursuing its infringement claim. The Linux Code has been
in Linux since long before the commencement of this case. Some of it has been in Linux from
its ingeption in 1991, SCO and fts predecessors not only knew the Linux Code was in Linux,
they are responsible for much of it being there. Knowing that the Linux Code was in Linux,
SCO promoted Linux and urged IBM and others to ﬁbm it, with the intent and expectation
that they would do 5o, Not knowing that 5CO would change its position and declare war on
L"lilux after nearly a decade of promoting it, IBM built a part of its business around the operating
system. Allowing SCO now toreverse course would result in scvere damage to IBM and
@untiess others. Under basic principies of equity, SCO Is estopped from pursing its claims of
infringement, which it also abandoned and waived long ago. (See Part H below.)

Fourth, SCO cansot prove substantial similarity between the Linux kernel and the
System V Works, which is equally fatal to any claim of copyright infringement. SCO cannot

establish a claim of copyright infringement absent a showing that the Linux Code makes Linux

4
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sabstantially similar to protectable elements of the System V Works, None of the System V
Code is protectable by copyright. Ameng other things, it (1) represents mere ideas, processes,
éys,tema, ,r;nethods of operation, congepts, principles or discoveries; (2) can be expressed in only
one ar a few ways; and (3) is dictated by externalities such as hardware standards, software

standards, compatibility requirements, computer manufacturer design standards or indnstry
programming practices. Even if (contrary to fact) all of the -Sysug;m ¥ Code were protectable by
copyright, it could not render the Linux kernel substantialty similar to the Sysiem V Works
because the Disputed Code represents a trivial portion — less than five-one-thousandths of one
percent (.005%) — of the most cited of the System V Works and is qualitatively insignificant.
No reasonable trier of fact could find that the Linux kemnel is substantially simi’la} 1o the Sysiem
V Works. (Sce Part IV below.) |
Fifth, SCO cannot enforce its alleged copyrights in the System V ‘Works because it has

. misused them, further precluding its infringement claim. A copyright holder cannot enforce 2
copyright that it has misused. A copyright holder misuscs its copyright when it exceeds the
scope of rights granted by the copyright. SCO exceeded the scope of the allegedly infringed

copyrights by: (1) claiming ownership oyer code for which SCO has no copyright,

(2) effectively ssserting rights to all of Linux, (3) claiming control of IBM's own copyrighted
code, (4) claiming ownqslxip over material not protectable by copyright, and (5) seeking to
enforee the copyrights in the System V Works in ways in which they are inenforceable. (Sce
Part V below.)
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. herewith and incorporated herein by reference.’

| A.  Beginningof Linux.

_Torvalds directed the collaboration to.a version 1.0 release of the Linux kernel in 1994 ,ar}d has

Statement of Undisputed Facts
The undisputed and indisputable facts material to this motion are set forth below, and in

the memoranda in support of IBM’s other motions for summary judgment, which are submitted

1. In 1991, an undergraduate student at the University of Helsinki by the name of
Linus Torvalds, set out to create a new, free operating system, which later became known as

“Linux". (Bx. 27293; Ex. 398 at SCO1355598.)

2, Mr. Torvalds began developing the core of the aperating system, known as the
f‘kemel", and soine months later posted news of his project to Internet newsgroups, invit_ing :
wolunteers to agsist him in his efforts, (Ex. 2729 4; Ex. 398 at SC0O1355598.)

3. ‘With the Internet providing for a distributed coflaboration, other programmers

joined to create code making up the kernel. (Ex 272 935; Ex. 398 at SC01355598.) Mr.

coufinued to maintain the kemel development since. (Ex. 272 1.5; Ex, 398 at §CO1355598.)

4 References to the memoranda in support of 1BM's metions for summary judgment
submitted herewith are cited as follows: &M’s motion for summary judgment on SCO’s contract
claims as “K Br.”; IBM's motion for mmm:? Judgment on SCO"s unfair competition claim as
“UC. Br. __"; IBM’s motion for summary judgment on SCO’s copyright claim as “AIX Br. _™;

IBM’s mation for summary judgment on SCO's interference claims as “Interfercnce Br. _ " and
. IBM’s mphgo‘;:nsfor summary judgment for copyright infringement (IBM’s Eighth Counterclajin)
as Copyri A ‘
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4, I the years that followed, thoasands of developers, inchuding developers at 8CO,

contributed to the further development of Linux. (See Ex. 5945; Ex. 364; Ex. 105 at 15, 22,

26 '
5. Linux is an “open source” program, which means, among other things, that its

source vode is publicly available, royaity-free and users have the freedom to run, copy,

distribute, study, adapt and improve the software. (Bx, 272 16; Ex. 5 §22; Ex. 22117)

6. Linqx not.only adheres to open standards, but is also built and maintained by a

worldwide group of engineers who share the common goal of making open systemsua,nd open

source ubiquitous. (Ex. 272 §7; Ex. 106 at 3; Ex. 221 8.)

7. Anyone can freely download Linux and many Linux applications and modify and

" redistribute them with few restrictions, (Ex. 272§ 8; Ex. 107 at 5; Bx. 221 19.)

8. The Linux kemel is distributed under the GPL, which provides that & person
receiving code under the GPL “may copy and distribute verbatim copies af ihe Program’s spurce
* code” and “modify [their] copy or copies of the Program or any portion of it”. (Ex.272%9;
Ex. 128 §§ 1, 2; Ex. 107 at 24; Ex. 221 Y10))
| B. . Novell, UNIX and Linux.
| 9. In 1993, not long after the advent of Limux, Novell purchased from AT&T its
‘ remaining interest in UNIX System Laboratories (“USL™), which then held AT&T’s rights to the
UNIX operating system. Among the assets acquired by Novell were certain UNIX copyrights,

including the System V Works. (Ex.24019; Ex. 108 at2))




Case 2:03-cv-00294-DAK-BCW  Document 838-1  Filed 10/12/2006 Page 16 of 60

10.  After the acquisition, Novell participated in sn industry consortium with cther
UNIX vmﬁom including TBM, to draft a single unified specification of the UNIX operating
systerm. (Ex. 238 9 8.) The consortium was called X/Open, now owned by the “The Opcnr
Group” 10 which Novell granted exclusive control of the TUNIX trademark in 1994. (Ex. 382;

Ex. 437)

1. Asamember of X/Open, Novell helped to draft a UNIX specification called

“Spec 1170” (Ex. 238 § 10), which was published in 1994 by The Open Group as the “Single
UNIX Specification, Version 1™, The Single UNIX Specification (“SUS™)} is 8- comprehensive
set of operating system-related application programmiing interface specifications adopted by the
The Open Group us the single definition for UNIX systems. (Ex.382)

12.  'Nearly all.of the SUS Material was included in this first version of the 8US (Items
183-84, 207-31), which later evolved to include all of the SUS Material in its second version.

(Ex. 214 (Ex. 3).)

13.  Like other X/Open members, Novell held intcllectual property rights in the SUS
(“Spec 1170™) but “grant{ed} to X/Open a non-exclusive, perpetual, worldwide, royalty-free,
paid-up, irrevocable licence {sic] to prepare derivative works and to use, execute, reproduce,
display and perform” the SUS. (Ex.2389Y 10-11; Bx. 437)

4. X/Open, in tum, granted all of the participants in X/Open, including 1BM, “a non-

exclusive, perpetual, worldwide, royalty-ﬁ'ee, paid-up, irrevocable license fo prepare derivative

works and 1o use, exccute, reproduce, display and perferm [the SUS) and such derivative works™.
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‘Thus, IBM has a license to those materials identified in the SUS, and such derivative works as
subsequent versions, including all of the SUS Material. (Ex. 238 7 11; Ex. 437.)

15. At approximately the same time, Novell participated in another UNIX standards
setting committee, the Tool Interface Standards {“T15™) Commitiee, along with 1BM and Sama

Cruz, among others. (Ex. 238 § 6; Ex. 439 at iii; Ex. 215§ 101)

16.  InMay 1995, the TES Committoe published “The Executable and Linking Format

(BLF) Specification, version 1.2”. (Ex. 439; Ex. 238 1 6.) The ELF Specification created a
standard format for compiled binary files, by explicitly requiring the particular arganization and
Tayout of the information in the files. (Bx. 214 1] 35-35.)

17.  All of the ELF Material is either included in the ELF Specification, or an

implementation of the ELF format pursuant to the ELF Specification. (Ex. 214 1]43-44, 47;
Ex. 215 1§ 99-100.)

18.  The TIS Committee, of which Novell was a member, granted o a}l a royalty-free
license to use the information disclosed in the specification, The ELF Specification provides:
“The TIS Committee grants you & non-exclusive, worldwide, myalty—ﬁee hoense to use.the
information disclosed in the Specification to make your soﬁwaré"hﬁompham” Thus, IBM
has a license to all of the ELF Material. (Ex. 238 § 7; Ex. 438 at i; Ex. 439.)

19.  Inthe sams spirit, Novell, in or around 1994, became involved with Linux.

Novell undertook a project known a3 “Corsair” fo create gn Intemet-friendly desktop operating

system using Linux as its core to allow its customers to better and more easily mtegrate and

manage network access on Jtsmrworking sofiware. (Ex. 221 ¥ 14; Ex. 440,)
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20.  During the Corsair project, Novell worked to develop a commercially supported

desktop distribution of Linux bundled with commercial components that would compete with
Microsoft Windows. (Ex. 221 § 15.) During its development, the members of the Corsair
project team started to work with Linux, contributing code back to the Linux development team .
and to other projects related to Linux, (Ex. 440.)

21, During the Corsair project, members of the team conceived of the idea of

| developing a commercially.supported desktop distribution of Linux bundled with commercial

I components that would compete with Microsoft Windows. (Ex. 2219 15; Ex. 440.) However,
the project was terminated before the members of Corsair could realize the goal of creating such
a desktop Linux operating system. (Bx. 221 15 -
C.  Calderaand Lipux. :

22.  Shortly after Novel terminated Corsair, participants in the rproject. including
Ransom Love, left Novell to form Caldera, Inc., one of SCO’s predecessors. (Ex, 2214 16;
Ex. 107; Ex. 440; Ex. 193 §6.)

23.  Caldera, Inc. was formed to develop and market software based on the Linux
operating system and t0 provide related services enabling the development, deployment and
management of Limux-specialized servers. (Bx. 221 Y17; Ex. 107 at 6, 31; Ex. 193 $§ 7-13;
Ex. 17694)

24.  Caldera, Inc, was the first company to invest heayily in the establishment of

Linux as an acceptable business solution. (Ex. 221 18; Ex. 441.)
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25.  Continuing the work done by Novell on Broject Corsair, Cakiers, Inc. developed s
Limx de_:slc’top-opm-ating system, which it called “Caldera Network Desktop”, and delivered it to
market in 1995, (Ex. 221 119; Ex. 107 at 8; Ex. 193§ 8; Ex. 242§ 6.)

26.  Caldera Network Deskiop was based on the Linux 1.2.13 kerne! and was

distributed under the GPL. (Ex. 221 20.) The GPL provides in part:

'You may modify . . . [Linux] or any portion of it , . . and copy and
distribute such modifieations.or work . . . provided that you . . . cause any
work that you distribute or publish, that in whole or in part contains or is
derived from [Lining] . . . to be licensed as a whole at no charge to al} third
parties under the terms of this License. '

Each time you redistribute {Linux] . . . the recipient automaticaily receives a
license from the original Hicensor to copy, distribute or modify [Linux] subject to
these terims and conditions. (Ex. 128 §§ 2, 6.)
27.  Thé 1.2.13 Linux kernel on which Caldera Network Desktop was based included
SUS Material, Streams Material and ELF Material claimed by SCO, inchuding code from all but
three of the files that contain the Linux Code (Items 150-53, 156-57, 159, 160-64, 183-84, 208-

10,212, 218, 220-21, 223, 228, 230-31, 272). (Bx.226 117)

28.  Inaddition, Caldera, Inc. helped and encouraged independent software vendors
and manufasturers to-move their programs to the-Caldera Limux operating system environment in
an attempt 1o provide the types of sofiwars that had been unavailable for Linux up to that point,
(Bx. 221 4131, 33; Bx. 442.)

29.  To facilitate the porting of Linux to applications written primarity for UNIX-
based operating systems, Caldera, Inc. worked to make its Linux products compliant with
various UNIX standards, including the X/Open brand for UNIX 95 and the POSIX.1

11
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specification. (Ex. 221 132; Ex. 442)) POSIX (“Portable Operating System Interface™) is a joint
effort of the IEEE and The Open Group and defines a standard UNIX system interface. (Ex. 213
151)

30.  Caldera, Inc. sought to make Linux and its Linux products as UNIX-like as it
could in order to encourage use by UNIX enthusiasts. (Bx. 2214 34; Ex. 242 9§9-11;

Ex. 1699 13; Bx, 1934 11,)

31.  Toachieve compliance with UNIX standards for its Linux products, Caiders, Inc.

hired software developers who had both U'N]X and Linux experience. (Ex. 221 §35; Ex. 442.)

32,  Caldera, Inc. alsp acquired key beclmologigs,_su:ch as certein of the SUS APls
(Application Programming Interfaces) and certain UNIX test snites, from Lasermoon of
Wickham, England, to achieve certification for its Linux products on the X/Open brand for
UNIX 95. Lasermoon was a Linux company that had pioneered Linux's migration towards

X/Open standards and other UNIX certifications, (Ex. 2219 36; Ex. 442.)

33.  Caldera, Inc. announced to the Linux community that it was “striving for UNIX
" certification for Linux by 1997, which it believed would “definitely help Limux on the road to
success”. (Ex. 2219 38; Ex. 442.)
' 34.  Soonsfter Caldera, Inc. began its Linux business, Novell entered into an Asset

Purchase Agreement, dated September lé, 1995 (the “APA™), with Santa Cruz, another of SCO’s

alleged predecessors in interest. {Ex. 239 97.5-6; Ex. 123.)
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35.  Under the APA, Novell spld, and Santa Cruz acquired, certain of Novell’s UNIX
assets, but, as provided in Schedule 1.1(b).of the APA, Novel retained “[a}ll copyrights and
‘trademarks, except for the trademarks UNIX and UnixWare”. (Ex. 123; Ex. 2399 10.)

36.  Although SCO claims that a subsequent “Amendment Mo, 2” to the APA
eventually transferved the retained copyrights, that amendment was at most & promise 1o assign
whatever copyrights might be necessary for SCO to exercise its rights under the APA. (Ex. 444;

Ex. 199 at 5-8)

37.  Amendment No. 2 does not identify any copyrights s necessary for SCO to
exercise its rights under the APA. Nowhere does this amendment identify what copyrights are

necessary under the APA. (Ex. 444.)

38. SCO asked Novell to transfer ownership of the retained copyrights to it prior to
the commencement of this case, Novel declined to transfer the copyrights to SCO, (Ex. 239

9 13-14)

39.  Atnopoint did SCO ever notify Novell that it needed any particular copyrights to
exercise its Tights under the APA, Novell never provided, and SCO never received, an
- assignment of the copyrights. (Ex. 123; Ex. 444; see Ex. 239 1§ 14-15))
40, -Liice MNovell, Santa Cruz promoted an open UNIX systems platform. It worked
‘with the The Open Group to assure continved conformance to open systems standards and
participated in the TIS Committee. (Ex. 109 at4.)
41.  While Santa Cruz was not a Linux company, it was aware of the development of

. Linux as a UNIFX-like bperating system. (Ex. 227§ 21; Ex. 207 122.) Santa Cruz recognized

13
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that Linux presented promising <;pporumities and decided to develop technotogies to provide
interoperability between Linux and its UnixWare and OpenServer operating systems. (Bx. 227
4 21-32; Ex. 207 23.))
E.  Caldera Begins To Develop Linux for Business.

42.  In 1996 Caldera, Inc. began shipping its second Linux-based operating system, a
new 32-bit, Linux 2.x-based platform for extending local area networks (“LANSs”) to the home,
branch office, remot¢ user, Inter/intranet and embedded systems. (Ex. 2219 39; Ex. 445.)

43,  Caldera, Inc. designed Caldera Openlinux to be compliant with certain UNLX
standards, including the X/Open brand for UNIX 95 and the POSIX.1 specification. (Ex. 221
1 32; Bx, 442; Ex, 262 at SCO1269185-86)

44.  The X/Open brand for UNIX 95 (which requires SUS conformance) and the
POSIX.1 specification together required al! of the SUS header files and two of the Streams

header files (Items 152, 157, 183-84, 205-31). (Ex. 214 (Ex. 3); Ex. 446.)

45.  Iniis first version of OpenLinux, Caldera included much of the Linux Code.
Caldera OpenLinux eventually inchuded, aside from one file (item 185), every line of the Linux
Code. (Ex. 215 (Ex. H); Ex. 226 11.) Additionally, the CaldemOpenLinux pmducts
contained all of the SUS Material (Ttems 183-84, 205-31), all of the ELF Material from ¢ifh
(Ttem 272), and code from every single allogedly infringed Streams file (Itefns 150-64).
Therefore, much of the Linux Code has been distributed in SCQ’s Linux products for nearly a

decade. (Ex. 214 (Ex. 3); Ex. 446.)
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46,  Like Caldera Network Deskiop, Caldera OpenLimux was distributed usder the
GPL. (Bx. 221 §41; Ex. 284 19))

47.  Caldere, Inc. continued to promote and develop its Linux preducts as a high-end

operating system appropriate for business use. For example, Caldera not only added features to

OpenLinux, but also included a wider range of bundled proprietary business software

applications. (Ex. 221 §42; Ex, 445.)

48 ) in fact, Caidera, Inc. marketed its Lipux products as “an inexpensive alternative to
UNIX-based systems”, and s complete networking solution” for “small- to medium-sized

businesses and enterprises”. (Ex. 221 43; Ex. 447.)

49,  Tomake Linux more UNIX-like, Caldera proposed that Streams technology,
criginally developed for use m UNMIX operating systems, be included in Linux. Caldera, Inc.
required Linux Streams support in order to be able to run its Netware for Linux product.

{(Ex. 221 §44; Ex. 193 1 15-16)

50.  Caldera was unable to persuade the Linux community te include Streams
technology in the Linux kemnel. (Ex. 221 §45; Ex. 193 4 15; Ex. 201 §4.) But it made a
significant contribution to the project that made Streams a.ioadable module for use with the

* Linux operating system, (Ex. 2214 45; Ex. 193 { 16; Bx, 201 §5.)
\ 51.  Caidera, Inc.’s Streams support resulted in the Linux Streams (“Li$") optional
‘package (Ex. 221 46), which contains all of the Streams headler flos (Ttems 150-164) (Ex. 215

- (Ex. H)). Caldera is one of the few Linux comparnies that distributed some of the material thet it
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challerges from outside the kernel, such as the Streams Material and certain of the ELF Material.
(Ex. 215 1 95; Ex. 207935.)
52.  In eddition to participating in the LiS project, which led to the availability of the
Streams Material for Linux, Caldera, Inc. made the Streams Material freely available for
- download on its website. Indeed, the online announcement of Linux Streams® availability read:
*LiS STREAMS is now available. It is referenced to kemel version 2.0.24. 1t can be obtained
from Caldera’s FTP site as follows: fip.caldera.com:/pub/stuff/Lis-2.0.24.tar.gz”. (Ex. 221

947; Ex. 448.)
F, The Linux Standard Base.

53.  To encourage commercial accéptance of Limm, Caldera, Inc, championed the
standardization of Linux. Caldera believed that the biggest deterrent to commercial acceptance
of Linux was the resource expenditure by independent software venders associated with porting
their software products to multiple versions of Linyx. (Bx. 221 930; Ex. 449.)

54.  The creation of standards for Linux was important for Caldera and other Linux
distributors because it permitted Linux to interact with other programs and encouraged beneficial

* competition and cooperation, (Ex. 221 §29; Ex. 214121
55. Opmﬁn_g system vendors profit in general fiom standards because standards
. make it easy for those developing application programs (e.g., word processors, spreadsheets,
'Web browsers, etc.) t create applications that ran on that operating system. Standards allow

application developers to avoid creating several different versions of their applications for

16
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various different systems. And the more applications that are compatible with 2 particular
operating system, the more attractive it will be to customers. (Ex. 2219 33; Ex. 214 1Y21-22.)

56.  Caldéra, Inc. was the first corporate signer of the 1998 document proposing the
Linux Standard Base (“LSB™). “[TThe Linux Standard Base (LSB) Project [was] an attempt to
define the common core of components that can be expected 1o be found in any ‘Linux’ system™.
(Ex. 22119 48; Ex. 450; Ex, 207 §30; Ex. 2429 11, Ex. 25197; Ex, 1764 8))

57.  The main objective of the LSB was to solve the problem facing every commercial
independent software vendor (“ISV”), namely, the resource expenditure associated with porting
their sofiware products to multiple versions of the many Linux products and distributions

currently in the marketplace. (Ex. 221 §50; Ex. 449 at 2; Ex. 227 145.)

58.  Inaddition to its own support of the LSB, Caldera exhorted all members of the

Linux community to support the LSB and Linux standardization;

Linux is at & crossroads, and the path seems clear. All Linux providers
must give up some immediate and transitory gains today so that the Linux
Standard Base can be allowed to establish unifying sofiware porting
standards. A Jong-term vision of the Limm opportunity should encourage
all providers to move toward LSB. (Ex. 221 §53; Ex. 449 at 3-4.)
59.  Santa Cruz also supported the standardization movement with regard to Linux.
Santa Cruz encouraged adoption of the LSB and saw compliance with standards as vital to the

* future suecess and adoption of Linx. (Ex. 2219 52; Ex. 227 19; Ex. 2079 30.)

60.  AsDavid McCrabb, the President of Santa Cruz’s Server Sofiware Division, put it
in an interview: “With ous investments throughout the Linux Community, [Santa Cruz) care{s]

about the success of the Linux market more then ever. This being the case, we are very

¥
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concerned about fragmentation. This is why we stand whole-heartedly behind the Limx
Standard Base.” (Ex. 227420)

61, TheLSB explicitly required the inclusion in Linux of material from all but three
of the atlegedly infringed SUS header files. {Iters 183-84, 205-18, 221-24, 226-29, 231).
{Ex. 214 (Ex. 3); seg Ex. 166 7 19.) Much of the Linux Code is in Linux as & result (in part) of
SCO’s efforts to bring Linux inte compliance with the LSB. (Bx. 207 34.)

62.  The LSB also incorporates by reference requirements of common UNIX standards
such as the SUS and POSIX, which require the inclusion in Linux of material from all of the
allegedly infringed SUS header files, including that not explicitly required by the LSB, (Ex. 22}
M49; Ex. 215 7115; Ex. 1699 11; Ex. 214 (Ex. 3).)

63.  In.addition to participsting in the LSB project, Caldera, Inc. and/or Santa Cruz
also participated in the following community projects directed at creating uniform standards for
Linux:

(a)  the Linux Professional Institute, an independent organization dedicated to

the establishment of professional certification standards for Linux professionals (Ex. 107

at 13);

(b)  the Linux Internationalization Group (a voluntary Linux comshunity

‘working group, which Caldera heiped to found, dedicated to addressing interoperability,

internationalization and ocelization of Linux applications in the international context)

(Bx. 111 2t 10, 14);
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{c)  theIA64 Linux Project, an Intel-sponsored initiative to port the Linux
kemel 1o the {nte] Itanium processor (Id.); and

{d) the Open Source Development Lab (the goal of which was to “foster and

support the development of additional open-source and Linux enhancements™) (Id.).
(Ex. 2219 54.)

G.  860Open and Ixrun,
64.  In August 1997, a group of developers in the Intel-compatible UNIX market met

at Santa Cruz's headquarters to form-a group called “860pen™. The stated goal of 860pen was
to create a common programming and binary interface for all varants of UNIX-on-Intel
operating systems. {(Ex. 452; Ex. 2079 17; Ex. 184 43.)

65. By this.date, Linux had implemented the T1S Committee ELF format as its
programming and binary interface. (Ex. 184 §4.)

66. Leading members of 860pen included the Calders CEO at that time, Bryan

Sparks, and Santa Cruz cmployee Dion Johnson. Nearly half (13 out.of 30) of 860pen’s full
membership consisted of Caldera and Samaa.Cni employees, including Michael Davidson {Santa

" Cruz) and Ren Record (Santa Cruz). {(Ex. 453.)
| 67.  Asparnt of the initial 860pen standardization £ffort, Linus Torvalds proposed
creating a new binary format (*Spec l_SO"') that would replace ﬁ)e TIS Committee ELF format
that was then implemented in Linux, (Ex 454; Ex. 207919)
68.  However, Santa Cruz opposed Torvalds” new Spes 150 format, and instead
proposed that the 860pen members retain the ELF format as the Linux standard because there

19
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'SECTION REDACTED
'+ (Bx. 455 at SCO1820604.)
69.  Santa Cruz’s proposal was made possible by a utility it had created, called ixrun,
‘which permitted Linux ELF binaries to run-on UNIX systems — thereby dispensing with the
need for a common programming and binary interface between UNIX and Linux. (Ex.215
$112; Bx. 454)

70.  Santa Cruz’s creation of barun and its sdviocacy for the ELF irnplementation

| resulted in its adoption as the 860pen binary standard and as the de facto standard for Linux.

(Ex. 184 9 5; Ex. 454.)

71.  The ELF implementation includes all of the ELF Material (lteras 272-78). Lxrun
uses.and requires knowledge of much of the Linux Code, in that it includes all of the Linux
kernel ELF Material described in fiem 272, (Ex.214§52)

H.  Calders Spin-Off and Business Marketing.,

72.  In 1998, in an effort to streamline its Linux business, Caidera, Inc. split and

placed its assets relating to its business of developing and marketing Linux software into Caldera

Systems, a newly formed corporation. (Ex. 221 955; Ex. 107 5t 3)-32.)

_ 73.  Unlike Calders, Inc., which maintained both a Linux business and a busingss line
that was not engaged in developing and marketing Linux software, Caldera Systems was
dedicated solely to the development and marketing of Linux-based business solutions,

(Ex. 221 § 56; Ex. 107 at 31-32.)
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74,  Caldera Systems continued to upgrade its Linux products, for which it received
numerous awards and recognition, including Internetweek’s Best of the Best, The Linux Show's
Best Distribution of Millennium, Linux Journal’s Product of the Year award at Comdex and
Network Computing’s Well-Connested Award for Best Network Opersting System. (Ex. 2214
57; Ex. 110 at 40.)

75.  Caldera Systems nof only oontinﬁed to mgrket its Linux products as suitable for
business, but also represented them as a replacement for UnixWare and OpenServer. For
. instance, in 1998, Ransom Love, the President and CEO of Caldera Systems, stated: “Linux
does a begter job than SCO UNIX, has better scalability and wil) un most applications written
for SCO UNIX without modification.” (Ex. 2211.58; Ex. 456.)

76.  Caldera Systems accurately described itself and its Linux products and services as

follows:

» “Caldera Systems Inc, is a ‘Linux for eBusiness’ technology leader in deveioping and
marketing successful Linux-based business solutions™ (Ex. 457);

» “Caldera has chosen, integrated, and tested key open source and commercial software
to create a predietable business quality server that meets your needs now and fsic}
years to come” (Ex. 458);

SECTION REDACTED
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SECTION REDACTED

_ ).
(éx. 221981)
77.  Caldera Systems also continued the wosk of Caldera, Inc. by driving Linux
community projects directed at creating uniform standards for Linux, including the LSB, the
Limx Professional Institute, the Linux Internationalization Group, the [A64 Linux Project and

the Open Sovrce Development Lab, (Ex. 221 §59; Ex, 449; Ex, 107 at 13; Ex. 111 at 10-11,

14.)
78.  Caldera Systems consistently contributed to the Linux and Open Source

community by, among other things:

. “provid{ing} engineering assistance and specifications for the IPX kemnel
: development™; )

. “help[ing} with the development of SPX in the kemel”;
. “contribuifing] to the development of DOSEMU™;
. “participet{ing] in the development. of WINE, supporting WABJ™;
.. being an “early sponsor and architect of the Redhat Package Manager (RPM)™;
«-  “help{ing] sponsor the development of WABI and extensions™;
»  “contribut{ing].equipment and funding for the SMP project”™

s being “an early contributor to the development of varions kernel drivers,
including Ethernet and Frame Relay™;

» “help[ing]) incorporate some NT drivers for the XFree Organization™;
e “helpfing] fand the development of the K Desktop Environment (KDEY";
. “help[ing) make patches o streams available to the Open Source community”;

22
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e “help[ing]} fund the initial porting of Netscape for Linux and Fast-Track for
Linux”;

» *“develop]ing}, then open-sourced Novell's Netware Client for Linux™;
. “fund[ing] work on NFS for Linux™;

» -+ “co-sponsorfing] the initial porting of WordPerfect to Linux™;

» “help[ing] finance the development of StarDffice with Star Division™;
. *GPL[ing] COAS, the Caldera Open Administration System™;

v being “among the very first Linux distributors to work with commercial
developers, promoting the porting of many important software works to Linux™;

. “GPL{ing] [its] Linux Wizard, Lizard™; and

» “continufing] to provide manpower and funding to vendor-neutral initiatives such
as Linux Standard Basc and the Linux Professional Institute”. ‘ ’

(Ex. 461; Ex. 221 §60.)

79.  Culdera Systems also expanded its Linux technjcal training, cestification and
support, and began partnering with more schools and training centers throughout the world to
offer its conrses. (Ex. 221 § 61; Ex. 462.)

_ 80. . Caldera Systems® educational programs were designed fo help its customers
develop, deploy and administer Linux systems. (Ex. 221 §62; Ex. 107 at 4.)

81.-  Caldera Systems was st the forefront of Limux development and promotion. But

for its efforts, Linux would not have progressed es rapidly as it did 1o become an enterprise-

ready operating system. (Ex. 221 §63.)
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82.  Caldera received numercus awards and significant recognition for its work in
‘promotin')g Linux, During 1999 and 2000 alone, Caldera received the following awards and
recognition:

. CNET Editor’s Choice Award (October 2000);
. Network World Blue Ribbon Award {(September 2000);

»  Linux Magazine’s Emporor Award (May 2000); PC ONLINE Testsicgor’s
(April 2000);

» Listing in Upside Magazine’s Millennium 2000 eBusiness 150 (March 2000);

’ Andover.net Dave Central’s Best of Linux winner (February 2000); Linux
Magazine’s Cool Product Award (February 2000);

» PC Dirgct {Ziff-Davis) Best Buy 2000 award (January 2000);

» Internetweek’s Best of the Best award for best software for 1999 (December
1999);

] The Linux Show’s Best Distribution of Millennium (December 1999);
. Linux Journal’s Product of the Year award at Comdex (November 1999);

. Listing in PC Magazine’s Top 100 Technology Companies That Are Changing
the World (October 1599); ’ .

. Linuxworld Editor’s Choice Award: Best Client and Distribution (August 1999);
. Highest Rated Linux Distribution by VarBusiness in 2000 Annual Report Card,
+  Network Computing’s Well-Connected Award for Best Networked Operating

System (May 1999); and
. MikroPC’s Produet of the Year Award (1999).
(Ex.221Y64;Ex. 107 at 11.)

83.  Substantially all of Caldera Systems® revenuve was derived from sales of Linux

products and services. (Ex. 221 465; Ex. 106 at 16.)
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L Santa Cruz’s Infringement Analysis,
84.  The success of Linux, and its structural and functional similarity to UNIX

operating systems, led some at Santa Cruz 10 question whether Linux included code improperly
copied from UNIX System V. (See Ex. 221 182.)

85.  Santa Cruz commissioned a study by Bob Swartz in 1999 to compare cértain
UNIX and Linux code. The Swartz study concluded that “there can be nc doubt that paris of the
‘Linux distribution were derived from UNIX” (Ex. 399; Ex. 463), including some of the Linux
i

Code (ftems 209-10, 221-23, 231) (Ex. 463).

86.  Althongh SCO now claims “this memo shows that there are problems with
Linux”, following the study's conclusion in 1999, Santa Cruz did not take any legal action
against Linux or Linux users, (Ex. 463 at SCO1777093.)

87.  Instead, Santa Cruz continued to pursue the development of Linux-related

products and services. For example, Santa Cruz:

» Annonnced to its OEMs and partners that it was developing & Linux distribution for
SCrvers,

« Toeok people who were experienced in writing UNIX code and put them to work
‘writing code for Linux;

s Continued to make contributions to various open source projects, moludmg to the
GNU C compiler coliection and other open source components found in Linux;

s Offered a free Open Source Software Supplement CD that included many Open
Source technologies and  comprehensive set of Linux and Open Source-related
professional services for use in its UNIX products, including the KDE desktop,
Apache and Squid web/proxy servers, GNU development tools, Perl and Python,
cdrecord, and Samba.

(Ex. 463; Bx. 331 at 86:16-20; Ex. 464; Ex. 465; Ex. 227.)
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L. TBM and Linwx.
88.  Meanwhile, Caldera Systems continued forging strategic alliances with other

wompanies, including IBM, that it sought to involve in Linux, such as by promoting Linux and
furthering its Linux business. (Ex. 221 §66.)
89.  Caldera Systems approached 1BM about entering into 8 business relationship
71"-e1ating to Linux. In July 1999, the companies eatered into a “Strategic Business Agreement”
.y  relating to Limx. (Ex. 221 11 66-67; Ex. 466 at 1710023483-87)

90. By that time, Linux already was sppropriate for business use because of its
comprehensive Internet functionality, flexibility and customizability, high scalability, stebility,
interoperability with multiple systems and networks, multiappliance capabifity, including
Internet access devices, low acquisition and maintenance costs and compliance with technical

and communications standards. (Ex. 221 1 66; Ex. 445 at 5-6.)

91.  The Linux products that Caldera provided to IBM tb-ship were based on the Linux
kernel and included Linux Code, (Ex, 467.)

92, As part of their Strategic Business Agreement, Caldera granted 1BM a license 1o
use the material in Caldera Systems” Linux products, including the Linux Code. (Ex. 221 ¥ 68;
Ex. 466 at 1710023483, 1710023486-87; Ex. 467 at 1710023509, 1710023515.)

93.  Bpegifically, Caldera granted IBM

SECTION REDACTED
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.SECTION REDACTED.
(Ex. 466 at 1710023485-87; Ex. 467 at 1710023509.)

94.  IBM’s license applied, and was inlended 1o apply, t0 fiture versions of Caldera’s
Linux products, including what would eventually be released as SCO Linux 4.0. (Bx.221471;

Ex. 466; Ex. 467)) SCO Linux 4.0 was licensed 3o TBM under the Strategic Business Agreement.
(Ex. 221 § 71; Bx. 466; Ex. 467.) The contract was intended to grant IBM a license that would
protect it against a claim of infringement relating to the material in Caldera’s Linux products.

(Ex. 221 § 74; Ex. 466; Ex. 467.)

95.  Furthermore, in the Strategic Business Agreement, Caldera expressly warranted to
_ I1BM that IBM would be protected against ciaiﬁ!s of infringement relating to the material in
' Caldera’s Linux products, and promised that it would hold harmiess and indemnify TBM from
third paity intellectual property rights ciaims. (Ex, 221 %% 75-76; Ex, 466 at 1710023486.)

| 96.  Following the execution of the Strategic Business Agreement, and based in part
on the conduct of Caldera, Inc., Santa Cruz and Caldera Systems, and their promotion of and
representations ,abputﬂne Linux-opersting system, IBM made the decision to expand its support
of and “embrace” Linux in December 1999, {Ex. 194 95; see Ex. 39 89; Ex. 586 1Y 4-7.)
97.  In its marketing matexials and SEC filings, SCO and its predecessors repeatedly
- urged 1BM and othersto use and rely on Linux. (Ex. 106 at 3-5; Ex, 111 at4-11: Ex. 114 at ), 4-
6; Ex. 115 at 1, 4-6; Ex. 221 1§ 115-16; Ex. 340.at 57:12-25; 58:1--3; 88:2-24.) The role 'DfSCO
and its predecessors in improving Linux and shaping the Linux marketplace, especially through
" $CO’s work with the LSB and UnitedLinux, LLC (sce 1§ 111-20 below), influenced IBM's
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decision fo investin Linux. In making its decision to embrace Linux, IBM relied, at a minimum,
on the fact that SCO had never identified a single iine of infringing code in Linwx. But for
SCO’s silence and inaction, IBM would not have made Linux an important part of its business so
quickly. (Ex. 586 Y14-7; Ex. 1679Y3-5.)

98.  IBM placed greater emphasis on the importance of Lipux to its business and made

a significant contribution to the development of Linux, requiring  significant expenditure of

time and money at the éxpense of other opportunities. Forexample, IBM developed many
Limux-related products: mainframes and servers that run Linux; memory solutions for Linux
environments; a broad range of software offerings; services that include depleyment of Linux-

_ based e-business environments, migretion of database appli'cations and data to Linux systems,
support for Linux-based cluster computing, server consclidation and a 24-hour technical
enginecring support line. (Ex, 586 ¥§4-7; Ex. 194 1 7; see Ex. 4 Y44.)

$9.  Moreover, IBM has made significant and valuable coniributions to the Linux
kernel and the Linux environment. (Ex. 208 9§ 69-75.) SCO has adm:ﬁed that it inciuded over
783,000 lines of IBM code in SCO Linux 4.0 {id, § 66 (citing Fx, 45)), demonstrating that [BM
contributed a significant amount of source code to Linux (not at issue bere) that was useful

enough that SCO included it in jis own product. (Ex. 208 §68.)

100, SCO intended that its Linux activities be acted on, and SCO acted such that IBM

had a right to believe they were so intended. (Bx. 2219425-27, 115-16.)
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101. Not knowing that SCO would change its position and declare war on Linux after
years of promoting it, IBM (and others) built a part of its business around the operating system.
(Ex. 586 194-7) | |

102. IBM has conducted its Linux activities in the good faith belief — supported by
years of reinforcement - that they were permissible. Allowing SCO to reverse course now
would result in severe damage to IBM and others. (See Ex. 586 1Y 2-7)

pires Santa Cruz’s UNIX A

103.  On the strength of its Linux business, Caldera Systems went public on March 21,
2000. (Ex. 110 a1 26.) Santa Cruz supported the move in January 2000 by collaborating with
Sun Microsystems, Inc., Novel and several oﬁler groups on a§30 million investment in Caldera
Systems. (Ex. 221 §79; Ex. 469)

104. 'OnMay 7, 2001, using most of the proceeds from its initial public offering,
Caldera Systems undertook to expand and enhance its Linux business by acquiring the Server ‘
Software and Professional Services divisions of Santa Cruz, including its UNIX assets. Caldera
Systems completed the transaction through a newly formed su_bsidiary, known as Caldera
International, Inc. (“Caldera International”), which then functioned as the operating company of
Caldera Systems. (Ex. 221 ¥80; Ex. 106 at 16.)

105.  One of the primary purposes of the acquisiti’on'wus to acquire a distribution

channel for SCO"s Linux products. As Caldera announced at Linuxw;:rld in Angust 2000

Business customers tell us that they’d be more aggressive in the adoption
- of Linux if they could purchase and pbtain support through the same

.distribution channel that they use for everything else, The SCO

acquisition gives us more than 15,000 knowledgeable, trained resellers,
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ISVs and suppert staff worldwide. This infrastructure would have taken
us millions.of dollers and ycars to develop. (Fx.-470 at 12-13.)

(Ex. 221992)

105. Caldera ]r_ltemationa! purchased the UNEX assets of Santa Cruz with an eye
toward open-sourcing its UNIX technology to improve Linux. (Ex. 221 § 85; Ex. 471.) Caldera
CEOQ Ransom Love stated that Santa Cruz’s UNIX assets were rapidly losing their value, that the

- market was moving toward Linux, and that “UNIX on Intel is dead, except as a value add to

Linux”, (Ex.221Y85; Ex. 472at2.)

107.  Caldera International continued to distribute Santa Cruz’s UnixWare and
OpenServer products following the acquisition in 2001, but it positioned its Linux products
ahead of its UNIX products. (Ex. 2219 91; Ex, 340 a1 31:20-25, 33:12-25, 34:1-12; 55:4-15;
Ex. 472.) For example, Caldera encouraged ISVs and OEMs, such as Oracle, to focus on the
oertification and support of its Lisux products, o the detriment of ts UNIX products. (Ex. 2214

91; Ex, 340 at 57:12-25, 58:1-25, 59:1-5; Ex. 472; Bx. 473.)

108. Caldera Systéms knew that some at Santa Cruz had had concerns that UNIX
source code had been included in Linux improperly. (Ex. 221 7 82.) But Caldera did not care
-whether UNIX source code had been inciuded in Linux improperly and did not publicly disclose
any potential problem with “Li;:ux.' ()d. ¥ 83.) Instead, Caldera chose further to stake its fisture

on Linux. (1d. §115.)

109.  Caldera recognized that pursying litigation against Linux would be bad for

business and made the decision not to attack the operating system that it had promoted for nearly




Case 2:03-cv-00294-DAK-BCW  Document 838-1  Filed 10/12/2006 Page 39 of 60

adecade. (Ex.221984.) Atno point did Caldera publicly disclose that there might be any
problem with Linux. (Id. § 83.)

110.  Like Caldera Systems before the acquisition, Caldera International:

@ Expended dcvclopmém funds to promote Linux products (Ex. 106 at 4);

» Represented Linux as a product that could be used 1o power the Internet and software
needs of businesses, academics and technical institutions around the world (Id. at 3);

+ Represented the benefits of Linux specifically to include comprehensive Internet
functionality, flexibility, customizability and stebility, interoperability with muitiple
systems and networks, low acquisition ahd malintenance costs, and compliance with
technical and communication standards (3d.); and

» Provided a full range of pre- and post-sales technical support for SCO Linux (1d. at

6).
Ex. 221593)
L. UnitedLinux.

111,  Rather than pursue litigation related fo Linux, in May 2002 Caldera International
* joined with other Linux vendors, Conectiva, Inc,, SuSE Linux AG and Turbolinux, to form a
Joint Development Limited Liability Company called UnitedLinux, LLC (“UnitedLinux™). (Ex.

221 4 94; Ex. 106 at 4; Ex. 348; Ex. 474.)

112,  UnitedLinux was formed to streamline Linux development and cestification
'_ - -_ammd a global, uniform distribution of Linux for business, By developing a single Limux
distribution, Caldera Intemaéma’! and th other members of UnitedLiaux endeavored to give
businesses a reliable, tested, and suppottable version of Linux, (Ex. 221 9 96-97; Ex. 106.at4.) '

113.  Caldera International’s CEQ, Ransom Love, was.a driving force behind

UnitedLinux and was the signatory for Caldera to the Joint Development Contract (“JDC”) and
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Master Transaction Agreement (“MTA™) that created UnitedLinux, (Ex. 221 § 95; Ex. 474; sce

Ex. 176918,

114, To achjeve a single Linux distribution, each member assigned to UnitedLinux
ownership over all of their intellectual property rights in any UnitedLinux product, with the
exception of specifically retained “Pre-Existing Technology and Enhancements™. (EX, 221
49 98-100; Ex, 474.)

115, Caldera intended to assign and did assign ownership of the intellectual property
rights in all UnitedLinux products (other than Caldera’s Pre-Existing Technology and
Bnbancements) to UnitedLinux. (Ex. 2214 160)

116.  This assignment of ownership included all of the allegedly infringing Linux
kemel files (ltems 183-85, 209-10, 212, 214, 224, 225, 228, 231, 272). (Ex. 215 (Ex. H);

Ex. 474)

117.  UnitedLinux released its first Linux distribution, UnitedLinux Version 1.0, in
November 2002. (Ex. 349.) UnitedLinux Version 1.0 was marketed and sold by each of the
. partners in UnitedLinux, including Caldera Intemational, under its own brand name. (Id.)

118. $CO’s release of UnitedLinux 1.0 was calied “SCO Linux 4.0”.. SCO Linux 4.0
was based on the Linux 2.4 kernel and ‘was distributed under the GPL. (Ex. 349; Ex. 106 at 5;
Ex. 475; Ex. 226 1 19; see Ex. 278 16.) Every line of the Linux Code is included in SCO Linux
4.0, powered by UnitedLinux. (gx,‘zls (Ex. H); Ex. 226 1 10; Ex. 208 165; see Ex. 166 §32;
Ex, 2789 20.) Furthermore, SCO Linux 4.0 included :all but one {ine of the SUS Material (items

183-84, 205-31), all of the memory altocation code {Item 185), all of the ELF material from elfh
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(Item 272), and much of the Streams Material (Items 150, 152-55, 15759, 160-64). (Ex. 226
94 10; Ex. 215 (Ex. H).)
119, Caldera Internationsl marketed end sold SCO Linux 4.0 to businesses around the

'world, representing among other things:

» “SCO Linux 4.0 is a high-guality Linux operating system designed for mission-
critical business applications, with guaranteed stability, sécurity and worldwide
support from SCO.” (EX. 349.) _

e “SCO Linux has it all...8CO is a perfect fit for most application server
environments.” (Ex. 475.) .

» “Talk tous, and we will help you configure a solution including SCO Linux to meet
your every requirement.” (1d, :

» “SCO Linux 4.0, powered by UnitedLinux provides customers-with the base
UnitedLinux operating system as well as the additional software, support and services
from SCO that customers need to successfilly run Linux in business environments.”

(Ex. 349)

 “SCOisuniquely qualified to make the UnitedLinux platform viable for business '
because of its proven track record in successfully building, deploying and supporting
stable operating platforms for more than 23 years.” (i)

« “SCO Linux 4.0 is built upon $CO’s traditional combination of top OS platform
technology, and support and service features that customess can rely on to support
eritical business environments.” (ld.)

e “With SCO’s recent introduction of a Retail Hardened Linux for Point of Sale (POS),
SCOQ is providing retail companics oppertunities to reap the benefits of the power of
Linux while being able 1o rejuvenate their iegacy POS investments.” (Ex. 476.)

e “SCO’s business class Limux product is powesed by UnitedLinux, the culmination of
the might and experfise of 4 leading Linux vendors, SCO, $uSE, Turbelinux and
Congectiva.” (1d.)

» “SCO’s efforts to spearhead the creation of a new level of enterprise class Linux
product is changing the indu§u'y.” @d.)
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» “Asa resuit customers can now choose SCO Linux, confident they have access to the
widest array of certified applications and hardware backed up by SCO’s world
120. To coiucide with this release of UnitedLinux and SCO Linux 4.0, SCO ealisted
strategic partuers in November 2002, such as Hewlett-Packard, IBM, Computer Associates,
Oracle, BEA, BakBone, Fujitsu, Fujitsy Siemens, NEC, Toshiba, Progress and AMD to help
promote UnitedLinux. (Ex. 106 at 6.) SCO also allicd with numerous solution providers who

wrote and developed custom applications to run on SCO’s Linux operating system. (1d. at 6-7.}

121.  Caldera International also continued to distribute caslier versions of its Linux
products, including *“OpenLinux Server 3.1.17 t;nd “Openl.inux Workstation 3.1.1" products,
which were released in Yanvary 2002. Both included the Linux 2.4 kemel. (Ex. 350; Ex. 351.)

122. SCO’s Linux products collectively included code from every allegedly infringing
Linux kernel file. (Ex. 215 Y 109-13; Ex. 215{Ex, H); Ex. 226 Y i2))

123.  SCO knew that the Linux Code was in Linux. (Ex. 193 9911-13; Ex. 176 120;
Ex, 166 933; Ex. 232 15; Ex. 2784 14.) The Linux Code has been in Linux since before SCO
commenced this Jawsuit, with some included as far back as 1991, and much included for over 2
decade. (Ex. 1669 18; Ex. 2789 12)

124.  Despite its success in promoting Linux and its Linux products, SCO was unable to

Tun a profitable business. (Ex. 106 at 10:)

125, Atno point prior 1o jts acquisition of UNIX assets from Santa Cruz did SCO
{Caldera International or Calders, Ine.) have a profitable year. (Ex. 106 st 10.)
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126. ‘While it obtained a lot of cash in its IPO in 2001, the company spent most of the
money on its acquisition of Santa Cruz’s UNIX assets, which had been declining in value since

Santa Cruz acquired them from Novell in 1995, (Ex. 221 9§ 79-80; Ex. 227 9%34-35)

127. SECTION REDACTED
(Ex. 539.8t SCO1633821.) Like its Linux business, SCO’s UNIX business was

losing money. (Ex. 186 7§ 63-71.)
128.  Under the direction of a new CEO, Darl McBride, SCO made the decision to

pursue by litigation the profits it was unable to generate .in'ﬂae'cmnﬁu‘tcr business. (See, £.8.,

Ex. 1; Bx. 141; Ex. 142; Ex. 423; Ex. 427.) Revisiting the results of the Swartz study, which
both Santa Cruz and Caldera International had ..dism'issed (Ex. 221 %y 82-83), Mr. McBride made
the decision to wage legal warfare on the operating system on which SCO.M once staked its
future, (Ex. 221 115; Ex. 113 at9-10.)

129, Because Novell, not SCO, owned the UNIX System 'V copyrights, SCO asked
Novell several times over the course of several months to fransfer the UNIX System V
" copyrights to SCO and participate with SCO i & legal campaign against Linux. (Ex. 2394 13;
Ex. 240 ¥ 25; Ex. 330 at 286:4-24.)

130. ‘Novell repeatedly rejected SCO's requests to transfer the copyrights or participate
in & lega] campaign against Linux. (Bx. 23997 13-14; Ex. 477)

N.  SCO’sLitigation of Litigation

I31, On March 6, 2003, SCO sued IBM for allegedly “dumping™ into Linnx certain

unspecified code from the UNIX software SCO acquired from Santa Cruz, (Ex. 1) Despite the
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fact that SCO's initial complaints against TBM did not include a claim for .copyriéht
infringement, and despite the fact that SCO does not own the copyrights to the System V Works,
SCO repeatedy accused TBM and others publicly of infringing the UNIX System V copyrights
and threatened imminent litigation conceming IBM's Linux activities:
(3 TnMay2003, SCOsent letters 10 1,500 of the world"s Jargest corporations,
inciuding IBM, threatening litigation. (See, e.g., Ex. 141) Inits letters, SCO stated:
“We believe that Linux infringes on our UNIX intellectual property and othef rights.”

(Ex. 141 at 2.) SCO further stated: “We intend to-aggressively protect and enforce these

rights™ against not only the companies involved with “the Linux development process”
* but also “the.end user” companiss using any Linux technolegy. (Id. at 2.)
()  Ina press conference on July 21, 2003, SCO stated thet taking out a
license with SCO was the “alternative to legal enforcement against Linux end-users™.

{Ex. 423 at2.)

(c)  OnNovember 18, 2003, during a tr.lcconfercnce sponsored by 5CO, Mr.
'McBnde, stated that SCO “will be looking...to 1dentlfy a defendant” in “the near term”
and such defendant will be “a significant user thai has not paid license fess and is in fhot

* using the propristary and copyrighted material™. (Ex, 427 a1 5)

{d)  Incennection with a December 22, 2003, press release, SCO released a
template of a letter, dated December 19, 2003, that it sent to “Linux Users”. (Ex, 142.)
In that letter, SCO wrote that “the use of the Linux op;uming system in a commercial
setting violates-our rights under the United States Coﬁyﬁght Act”, (Id.at1)
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132.  Inresponse to SCO’s threats of copyright infringement, IBM asserted a
counterclaim against SCO on March 29, 2004, seeking a declaration of non-infringement with
respect to IBM's Linux activities. {See Ex. 4 7§ 168-73.) '

4

133.  IBM secks a declaration that its activities relating to the Linux kernel, which is
the core of the operating system, do not infringe copyrights owned by SCO, (Sce Ex. 4 1§ 168-
73)

134, From the beginning of this litigation, SCO touted its claims and the strength of its
alleged evidence. (See, e.g., Ex. 367; Ex. 368; Ex. 369.)

135. According to SCO, the issues presented here are the most important issues faced
by the software industry in ten years and the future of the industry — indeed, the future of the
global economy — hangs in the balance:

()  Inan article for Sdlon.com, Sam Williams quotes Mr, McBride as saying,
in reference tothis case: “There really is no.middle ground.,,. The future of the global
economy hangs in the balance.” (Ex.370at1.)

(b)  Inanarticle from KSL.com, Jed Boal quotes Mr. McBride as saying, in
reference to this case: “It has become the biggest issue in the computer industry in
decades. ... The stakes are extremely high. The balance of the software industry is
hanging on this.” (Ex. 371 at}.)

136.  SCO’s public statements conceming its alleged evidence were no less grandiose.
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(a)  Inaninterview with CNet News.com in August 2003, Mr. McBride
claimed that SCO had found 8 “mountain of code” improperty contributed to Linux.
(Bx.367 at 1)

(b}  Inateleconference with analysts and reporters on May 30, 2003,

Mr, McBriide stated: “Everybody’s been clamoring for the code — show us two lines of
code. We're not going to show two fines of code, we're going 1o show bundreds of fines
of code. And that’s just the fip of the iceberg of what’s in this,” (Ex. 368at 1)

(¢) Inaninterview in LinuxWorld.com, Ms. McBride claimed thata
“truckload of code” was improperly contributed to Linux. (Bx. 372at 1)

(d)  InMay or June 2003, in an interview with Computerworld reporter Patrick
‘Thibodeau, SCO, through its Senior Vice President Chris Sontag, stated that the number

of lines of code in the Linux kernel that were a direct copyright viclation is “very

extensive”. (Ex.478.)

@  InJune 2003, 7n an interview with CNET News, SCQ, through
Mr, McBride, stated: “We're not talking about just lines of code; we're talking about .
entire programs. We're talking about mdreds of thousands of fines of'.code,™ (Ex. 479
at3) '

(®  InJuly 2003, in an interview with Business Week, SCO, through

Mr. McBride, stated that the amount of Linux codp infringing on SCO’s inteflegtual
property rights is “gargantzan®, (Ex. 480,)
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() On August 18, 2003, at its SCO Forum in Las Vegas, SCO, Mr. Sontag,
stated that it had incovered “more than a million lines” of improperly copied UNIX code
in Linux. (Ex.383 at1.)

137. At the same time, SCO refused to disclose the particulars of its claims and alleged
evidence. (See, e.8. Ex. 32; Ex. 33; Ex.-.34; Ex. 55; Ex. 56; Ex. 57; Ex. 58; Ex. 132) It was the
company’s strategy to Qbﬁnsqate its alleged evidence. (See Ex. 374; Ex. 375.) SCB’s-

- unsubstantiated claims that its copyrights extend to Linux created fear, uncertainty and doubt

about Linux, making it impossible for Linux users fairly to evaluate SCO's copyright claims.
| Ex.2835125)

138. For example, SCO's counsel in&icatcd in an interview with Maureen O'Gara of
LipuxGram in March 2003, at the beginning of the case, that SCO “doesn’t want IBM to know
‘what {SCO’s substantive claims] are”. (Ex, 374.)

139.  Further, SCO Vice President Gregory Blepp stated in a published interview in
April 2004 that “you den’t put everything on the tabie at the start, but instead you bring out
arguments and evidence piece by piece™. (Ex. 375.)

P.  SCO’s Continued Distribution of Linux,

140.  More than twp months after filing suit against I3M, SCO purported fo suspend its
distribution of Linux.on May 14,2003, It did s0.0n the ground that Linux was an “unaythorized
derivative of UNIX”. (Ex. 284 (Ex, B).)

141.  Despite its purported termination-of its Linux distributions (Ex. 353; Ex. 284

'(E;;, B)), however, SCO continued to sell Linux products to SCO customers after May 14, 2003,
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SCO has admitted that it “made Linux source code available for download by its customers on lts
website...[through] the end of 2004, (Ex. 45 at 3.)
142.  8CO distributed Openlinux 3.1.3 until at least January of 2004 (Ex. 486; sce
Ex. 284 Y 5), including every line of SUS Material and material from every Streams file and
every ELF file (Items 150-64, 183-84, 205-31, 272} (Ex. 215 (Ex. H); Ex. 226 11). Aside from -

one file (ftem 185), all of the Linux Code appears in Caldera OpenLinux 3.1,1. (Ex. 2269 11)

143. SCO distributed “SCO Linux Server 4.0 powered by UnitedLinux 1.0” until at

least May 31, 2004 (Ex. 486; see Ex. 284 1] 4, 7; Ex. 296 at 92:1.22), including every line of the
Linux Code {Ex. 215 (Ex. H.); Ex. 226 1 10). jhis product also included all but one line of the
SUS Material, most of the Streams Material and ELF Material; and the Jess than 25 lines of
memory aliocation code claimed by $SCO (Items 150-64, 183-185, 205-31, 272). (Ex. 213
(Ex. H); Ex. 226 1 10)

144. SCO made available and continued to make available (as recently as August 11,
2006) the Linux 2.4.12 kernel and the 0.7.0 version of libelf for download from its website,

including code from all but three of the files containing Linux Code, plus other SUS Material,

Streams Material and ELF Maierial (Items 150-53, 156-59, 160-64, 133-84, 208-10, 212, 218,
220-21, 223, 225, 228, 230-31, 272), such that anyone with an internet .connection could have

aceessed it. (Bx, 2159110; Ex. 226 1§ 13-15))

145.  Inall, SCO distributed the Linux Code to thousands of customers worldwide aver

- the course of many years, (Ses Bx. 111 at 11; Ex. 397; Ex. 505))
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Q.  SCO’s Failure To Substantiate Its Claims.
146.  Following SCO's refusal to disclose the nature of its claims or its alleged

evidence, IBM served interrogatories on SCO asking it to disclose its allegations and evidence of
infringement relating to Linux. (See Ex, 11; Ex. 12}
147.  For exampie, IBM’s Interrogatory No. 12 states: “Please identify, with specificity

(by file and line of code), (a) all source code and other material in Linux (including but not

fimited to the Linux kernel, any Linux operating system and any Linux distribution) to which
plaintiff has rights; and (b} the nature of plaintiff's rights, including but not limited to whether

.and how the code or other material derives from UNIX.” (Ex. 12 at2))

148.  Likewise, JBM's Interrogatory ]*;lo. 13 states: “For each Jine of code and other
‘material identified in response to Interrogatory No. 12, please state whether (5) IBM has
infringed plaintiff’s rights, and for any rights IBM is alleged to have infringed, describe in detail
how IBM is alleged to have infringed plaintiff’s rigits.” (Ex. 12 e12))

149. SCO did not, inresponse to IBM's intér.rogatorin, identify with any degree of
specificity the material in Linux in which it supposedly has rights or the nature of those rights, ot

describe in detail SCO”s claims of copyright infringement. (See Ex. 33))

150. 1BM filed two motions 10 compel, seeking meaningfil responses to its
interrogatories. {Sce Bx. 62; Ex. 63.) Specifically, IBM asked the Court to require SCO to
specify (1) all the material in Linux to which SCO glaims rights (i.e., by kerne! version X, fikk Y,
and lines ]-2-3); (2) the nature of SCOrs alleged rights, inciuding whether and, if so, how the

material derives from the UNIX software (i.c., if SCO asserts contract, copyright or some other
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right to the idemiﬁod code, and how the Linux code identified derives from UNIX version A, fite
B, lines 4-5-6); and (3) whether IBM has infringed material to which SCO claims rights, and if
50, the details of the alleged infringement (i.e., by copying Linux keme] vession X, file Y, lines
1-2-3, which are copied or derived from LNIX version A, file B, lines 4-5-6; or by distributing
Linux kernel version X, file Y, lines }-2-3, the structure and seguence of which was copied from
UNIX version A, file B, lines 7-8-9; or by inducing others to copy (or distribute) Linux kermel
version X, file Y, lines 1-2-3, which are copied or derived from UNIX version A, file B, lines 4-

5-6). (See Ex.12; Ex. 63.)

151.  In-an order dated December 12, 2003, the Court ordered SCO tb disclose its
allegations and evidence of infringement on or before Jenuary 12, 2004. (See Ex. 55.)

152.  Forexample, the Courtordered SCO to “respond fully and in detsil to
Interrogatory Nos. 12 and 13 as stated in TBM’s Second Set of Interrogatories™, which required
SCO 1o specify: (1) all the material in Linux to which 8CO claims rights; (2} the nature of
SCO’s alleged rights, including whether and, if so, how the material derives from UNIX; and
(3) whether IBM has infringed material to which SCO claims rights and, if so, the details of the
alieged infringement. (Ex. 55 §2; s¢e Ex. 12) -

153, Despite the Court’s order, SCO did not provide meaningful responses to JBM’s
interrogatories. (Se¢ Ex. 33.) SCO did net, in response to the-Court’s-order, describe (let alone

detail) how IBM’s Linux activities infringe copyrights ewned by SCOelated to the UNIX
software. {See id)
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154,  After.again trying imsuccessfully to persuade SCO to provide the information
requested, TBM advised the Court that SCO had failed to.comply with IBM's requests and the
Court’s order. {Seg Ex. 411; Ex. 415.)

155. The Court again ordered SCO fo provide meaningful responsesto IBM’s

* interrogatories, this time on or before April 19, 2004, (See Ex. 56.) Specifically, the Court

required SCO to “fully comply within 45 days of the ¢ntry of this order with the Court’s previous

| order dated December 12, 2003, (1d. § 1)

| 156. Hence, the Court again ordered SCO, among other things, to “respond fully and in
detail to Interrogatory Nos. 12 and 13 as stated in IBM’s Second Set of Interrogatories”,
reguiring SCO to specify (1)} the material in Linux to which SCO claims rights; (2) the nature of
SCO’s alleged rights including whether and, if so, how the material derives from UNIX; and

(3) whether IBM has infringed material to which SCO claims rights and, if 50, the defails of the

alleged infringement. (Ex. 559 2; ste Bx. 56 9§ 1-5.)

157. Notwithstanding the fact that the Court entered two separate orders requiring SCO
to disclose its allegations and evidence with specificity (Ex. 55; Ex. 56), SCO stifl did not detail
the nature of its alleged rights or describe in detail how -IBM was alleged to bave infringed
SCO'srights. {SesEx. 36.)

R.  The Court’s Summary Judgment and Scheduling Orders.
. 158. Based on SCO’s continued failure w0 comply with the Court’s orders, IBM moved
on May 18, 2004, for partial summary judgment on its Tenth Counterclaim, which seoks a

declaration of non-infringement with respect to IBM's Linux activities. (Ex. 65 at 27.)

43 )
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159. Inanorder dateﬁ February 8, 2005, the Court deferred suminary judgment, but
| stated that “[vliewed against the backdrop of SCO’s plethora of public statements conceining

IBM’s and others’ infringement of SCO’s purported copyrights to the UNIX software, it is
astonishing thar SCO has not offered any competent evidence to create & disputed fict regarding
whether IBM has infringed copyrights owned by SCO through IBM's Linux activities”. (Ex. 57
at 10.) |

160.  On July 1, 2005, the Court issued an order adopting IBM's proposa) to set
deadlines for the disclosure of all allegedly misused material. (Ex. 58.)

161. The Court set October _28, 2005, as the “Interim Deadline for Parties to Disclose
‘with 'Spaciﬁcity All Allegedly Misused Material” and December 22, 2005, as the “Final
Deadline for Parties to Identify with Specificity All Allegedly Misused Material™. (Ex. 58 at4.)

The Court required the parties to update their interrogatory responses accordingly”. (Ex. 58 at4;

Ex. 418 at 58:11-25, 5%:1.)

162.  Priortothe filing of this suit, 1BM was completely unaware of SCO’s allegations

of infiingement. TBM knew nothiing of SCOs allegations about the Linux Code until afier $CO
. faunched its attack on Linux. (8x. 586 9§ 4-8.) IBM had no reason to believe that SCO
considered the Linux Code to infringe copyrights owned by SCO. (1d. 114-7.)

S.  SCO’sInterim and Final Disclosures.
163.  On October 28, 2005, SCO served its Interim Disclosures pursuant to the Courl’s

July 2005 order. {Ex. 33.) Like its prior discovery responses concerning the alicgedly misnsed
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materials, SCO’s Interim Disclosures did not describe all of the allegedly misused materials by
version, file and line of code. (See id.)

164.  Upon review of SCQ's Interim Disclosures, IBM notified SCO on December 3,
2005, that it failed “to identify the allegedly misused material by version, file and line of code™,
“to identify and match up the allegedly infringing and allegedly infringed material by version,
file and Jine of code”, “to -idc:;ﬁfy the material alleged to have boen contriburted improperly by

version, file and line of code”, and to identify, “to the extent the allegedly contributed material is
not UNIX System V code, but is in any sense allegod to have been based on or resulted from
UNIX System V code, the version, file and line of UNIX System V code from which the
allegedly contributed material is alleged to derive or result”, (Ex. 151 at 1)

165, IBM notified SCO that unless SCO complied with the specificity required by the
Court’s orders, “TBM intends to ask the Court to preclude -SC(S from pursuing any claims
regarding allegedly misused material not properly disclosed on or before December 22, 2005".
(Ex. 151 8t2)

166. Thereafter, SCO expressly stipulated and agreed with 1BM that its claims would
not exceed the Final Disclosures. In a Stipnlation Re Scheduling Order filed with the Court on

December 7, 2005, the parties stipulated and agreed as follows:

1. Both parties ar¢ roquired to identify with specificity any and all
‘material that each party contends the other has misused no later than
December 22, 2003;

2. {c) Neither party shall be permitted to use [the pesiod for discovery
relating to the Final Disclosures] for the purpose of identifying additional

45
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misused material not disclosed by the December 22, 2005, deadline.
(Ex. 481 at 2-3.) :

" 167. 1BM propounded an interrogatory asking SCO to identify the ideas, procedures,
systems, or methods of operations it claimed were infringed in Linux, specifically Interiogatory
No. 16, which stated “for each line of code and other material identified...please state, . .whether
it eonstitutes expression protectable under copyright law™. (Bx. 43 at 16.) SCO failed to provide

2 meaningful response, and declined even to identify “in what specific respect” the alleged

materials were covered by copyright, “the origin of the material, including its author(s) and the
circumstances of its creating” and “whether it has been published or distributed without a
.copyTight notice”. (Id.) SCQ’s response mevely stated that-
SECTION REDACTED
{Sceid.at 17-18.) -

168. Also, on December 22, 2005, SCO served its Final Disclosures, again largely
failing to describe all of the allegedly misused materials by version, file, and line of code and to
update its interrogatory responses. (See Ex. 54.) SCO failed altogether to disclose its allegations
.and evidence of infringement by TBM, (See Ex. 54; Ex. 55; Ex. 56; Ex. 57; Ex. 58; Ex, 59.)

169, SCO failed to disclose in any meaningful way — let alone in detail, as specified
by the Court — its aliegations and evidence of unautborized copying by IBM of SCO’s
copyrightad works. (Sec Ex, 53; Ex. 55; Ex. 56; Bx. 5% Ex. 58 Ex. 99)

T. der Enforcing Court’s Discil Requt
170. Based on SCO’s fallure to fotlow the Court’s orders requiring it to identify all of

the allegedly misused matertals by version, file and line of code, JBM moved on February 13,

46




Case 2:03-cv-00294-DAK-BCW  Document 838-1  Filed 10/12/2006 Page 55 of 60

2006, to limit SCO"s proof regarding certain of the allegedly infringing items in the Final
Disclosures. (Ex. 66.)

171,  Pending the disposition of IBM's motion, SCO served several expert reports,
including one relating to its allegations of infringement {(from one Thomas Cargitl) (Ex. 175),
secking 10 challenge additional allegedly misuscd materlals that were not identified in its Fina)
Disclosures. (See, e.g., Bx. 175; Ex. 285; Ex. 286.)

172.  IBM then made another motion, which has been filly briefed (but not decided), to
confine and 1imit the scope of SCO’s claims to those materials specifically identified in its Final
Disclosures, (Ex.67.)

173.  In an order dated June 28, 2066, Magistrate Judge Wells granted, in part, IBM’s
February 13, 2006, motion to preciude certain of SCO’s claims {Ex. 66), limiting SCO’s proof
regarding SCO’s ltems: 3-22, 24-42, 44-89, 91-93, 95-112, 143-49, 165-82, 193, 232-71, 279-
93, (Ex. 59 at 36-38.)

174. In granting IBM’s motion in past, the Courtheld that “SCO should have supplied
not only line but version and file information for whatever claims form the basis of SCO"s case
against IBM”. (Ex. 59 at 28.)

175.  The Coust further held:

_ SCO has had ample apportunity to artioulats, identify and substantiate its
- ¢laims against SCO. [SCO’s] failure was intentional and therefore willful
based on fits] disregand of the court’s ordors.and failure to seck
clarification. In the view of the court it is almost like SCO sought to hide
its case until the ninth inning in hopes of gaining an unfair advantage
des%ite being repeatedly told to put “all evidence...on the table.” (Bx. 59
at 32.)
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176.  Finally, the Court held that SCO’s conduct prejudiced IBM in that “[rlequiring
IBM to engage in an analysis of millions of lines of code to figure out which code is at issue in
‘hopes of answering such questions is patently unfair giveﬁ the fact that it was SCO's duty fo

provide more detailed code in the first place™. (Ex. 59.at 35))

177. From the beginning of this case, IBM asked SCO to disclose its allegations and
evidence of alleged infringement by IBM, and from the beginning of this case, SCO dectined to

do so.

178, SCO did not specifically identify-the Linux Code, despite $wo orders of the Court
requiring it to do so, before SCO submitted its Final Disclosures, years after SCO cosamenced
suit. (Bx. 55 Y4; Ex. 5699 1.1-14.; Ex. 54))

U.  Alegations of the Fir

179,  Ofthe 294 Items of allegedly misused materia) identified in the Final Disclosures,

79 items allege copyright infringement: Items 38, 112, 149-75, 177,180, 183-85, 194-231 and

272-78. (Ex. 43 at 14)

180. Only 68 of the 294 Items concemn allegations of infringement regarding Linux:
Items 38, 112, 149-75, 177, 180, 183-85, 205-31, and 272-78. (Ex.213413.) Andonly 52 oft
_those 68 items survived the Court’s June 28, 2606, order limiting SCO’s proof: Itoms 150-64,
183-85, 205-31, and 272-78. (Ste Ex. 59 at 36-38)
181,  'With respect to the 52 items at issue that concern alleged infringement relating to
" Linux and that survived the June 28 order, SCO iidentified only four copyrighted eperating
system works: System-V Release 3,2, System 'V Release 4.0, System V Release 4.2 and
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System V Reloase 4.2-E5-MP (Ex. 54 at ltems 150-64, 183-85, 205-31 and 272-78) SystemV
Release 4.0, System V Releas¢ 4.2 and System V Release 4.2-BS-MP are collectively referred to
herein as “SVr4”.
182. The 52 items at issue concern material of three types: (1) header file code that is
~ either dictated by the Single UNIX Specification (the SUS Material) (tems 133-84, 205-31) or
relates 1o & technology known as Streams (the Streams Material) (Items 150-64); {2) code N

relating to the ELF Specification (the ELF Material) (Itoms 272-78); and (3) memory allocation
code apparently contributed to Linux by Silicon Graphics but removed from the kemel before
1BM submitted its Tenth Counterclaim (Item 185). (Ex, 214 Y93; see Ex. 215 (Ex. H).)

183. Most of the Items (45 of 52) concern header files (Items 150-64, 183-84, 205-31,
272 (partially)) (see Ex, 215 (Ex. H)); 4ll but one of the ltems relating to the Linux kemnel
concern header files (Items 183-84, 209-10, 212, 214, 224, 225,228, 231, 272) (see id.).

184. A *“header file” is a computer-readable text file that describes how information is
to be shared among components of a program. (Ex. 2134 18.) Header files are created for the

purpose of communicating standard information to allow interoperability. (1d. ¥ 26.)

185, The header files in Items 183-84 and 205-31 are standard header files required by
the SUS. (Ex. 213 124.) The header files in Hems 150-64 concern a networking fechnology
called “Streams™. (id. §25.)

186. Approximately a third ofthe SUS Material is in the Linux kernel (Items 183-84,
209-10, 212, 214, 224.25, 228, 231). (See Ex. 215 (Ex. H).)} All of the SUS Material has been

in Linux since 2000, and some of it hes even been in Linux since its inception in 1991, (Ex. 221

49




Case 2:03-cv-00294-DAK-BCW  Document 838-1  Filed 10/12/2006 Page 58 of 60

9111; Bx. 273§ 11; Ex. 232 Y 5; Bx. 193 §Y 13-14; Ex. 242 1Y 14-15; Ex. 166§ 18; Ex. 278 §
12.)

187.  None of the Streams Material is inthe Linux kerne) (Ex. 215 ¥ 82; Ex. 221 §111),
and the Streams Material has been publicly available for use with Linux for nearly a decade (Ex.
. 22i‘1 111; Ex. 278 § 12; Ex. 169 § 15).
188. Seven ofthe 52 items at issue (272-78) concem the ELF Specification. (Ex. 213
5 19; see Fx. 215 (Ex. H).) The ELF Material has been in Linux for more than a decade, since
version 1.0, (Ex.221911%; Ex. 2739 1); Ex. 1699 15; Ex. 166 1 18; Ex, 278 § 12.)

189. Only one of the Specification items refates to the Linux kemel (ftem 272). (See
Ex. 215 {Ex. H).} Of the 19 files claimed in this one item, only one file {e}f.h) is in the Linux

kemnel. (Ex. 214 (Ex. 4); Ex. 215 (Bx. H)))

150.  One ltemn (185) concerns a small number of linés of memory aliocation code.
(Ex.214491.)

191. Intotal, only 12 items concern Linux code contained in the Linux kemel (the
Linux Code). {See Ex. 215 (Ex. H).) The remaining items, including the majority of the header
files and the specifications, relate to materials that are.not part of the Linux operating system
kemnel. (Seeid) - B
V.  $CO's Failure of Proof,

192.  Despite 8CO’s public assertions that IBMs Linux activities infringe SCO’s
alleged UNIX copyrights (3¢e Ex. 141; Ex, 142; Ex. 3 1§ 173-79), the Final Disclosures do not
substantiate its claims {seg Ex. 32; Bx, 33; Ex. 132: Ex. 34; Ex. 54).
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193.  The Final Disclosures contain np specific allegations orsvidimccAof copyright
infringement by IBM relating to Linux. {See Ex. 54.)

194. The Final Disclosures do not specificatly allege or include agy evidence of
unauthorized copying of System V code in Linux by IBM, unauthorized distribution of Linux by

IBM or unauthorized preparation of derivative works by IBM relating to Linux. (See Ex. 54.)

195. The Final Disclosures afso do not contain adequate evidence that SCO owns the
allegedly infringed copyrights. (See x. 54.)

196. Nowhere, in fact, has SCC ever described in detail its allcgatio-ns and evidence
that TBM"s Linux activities infringe SCO’s alleged copyright — not in its Final Disclosures, not
in its intenog‘atmy answers, nowhere.

197.  The Final Disclosures appear to accuse IBM of copyright infringement with
respect to IBM's inclusion into ATX for Power of code from a project known as Project
Monterey, but the Court declingd to aflow SCO to add a claim for copyright infringement
relating to that conduct and it has nothing to do with Linux. (Ex. 58.at 2-4; Ex. 54 at
Items 194-204.) ‘

W.  IBM Licenses.

198.  IBM has a license to use and distribute all of the Disputed Code and, as to much
of it, multiple licenses, ($e2 generally Ex. 466; Ex. 467; Ex. 128; Ex. 437; Ex. 438; Ex. 439.)

199. To encourage IBM 1o embrace Linux, Caldera granted IBM an express ficense in
1999 to use the materials included in 8CO’s Linux products. (Ex. 221 Y 68; Ex. 466.)
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200. ;
SECTION REDACTED
]
SECTION REDACTED
202. -
203,
204, SECTION REDACTED

+ Caldera’s OpenLinux products
included the Linux 2.4 kemel. (Ex. 350; Ex. 351; Ex. 352.) OpenlLinux was iater renamed SCO
Linux 4.0, (Bx. 221 §71; see Ex. 352))

205. Caldera warranted in the Strategic Business Agreement that:

SECTION REDACTED
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