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1 of what a derivative work was within the meaning of 1  oragree or don't have a view one way or the other.
2 this paragraph? 2 And my question is whether the resulting
3 A. A general understanding. 3 materials referred to in that sentence do refer to the
4 Q. And could you explain your general 4 modifications or derivative works that IBM has the
5  understanding to me? 5  right to create under the agreement and when I ask
6 A.  Well, it's a work that is, to some 6  whether you agree with that interpretation, disagree,
7  degree, based upon or including the -- you know, the 7  or don't have a view?
8  base work. It's kind of hard to describe 8 MR. BROADWATER: Objection.
9  specifically, you know, what is a derivative work. 9 THE WITNESS: I don't agree.
10 Q. What was the basis for that general 10 BY MR. NORMAND: !
11  understanding of what the phrase derivative work meant| 11 Q. Okay. And can you explain to me why you |
12  in paragraph 2.01 to the best of your recollection? 12 don't agree? ‘
13 A. In the context of the particular 2.01 13 A. Because that's not what it says.
14  section for use, it was an acknowledgment that 14 Q. If not referring to the modifications or
15 enhancements needed to be made to System V to make it 15  derivative works, do you have a view as to what,
16  worthwhile for the end user, and those enhancements 16  quote, the resulting materials, end quote, do refer
17  which were made by IBM were to belong to IBM. 17 to?
18 Q. There's also in that second sentence of 18 A. 1think I mentioned to you that I did
19 paragraph 2.01 areference to IBM's right to modify 19 not.
20 the software product. 20 Q. Okay. So -- but in your view you know
21 Did you have an understanding at the time 21 that they don't refer to the modifications or
22 of the execution and discussion of the agreement and 22 derivative works; is that your view?
23 the side letter as to whether IBM's right to modify 23 A. Tdon't know how you can make the
24  was the same as or different from its right to create 24  statement that they do. I didn't say that they don't.
25  derivative works? 25 Idon't know how you can make the statement that the
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1 MR. BROADWATER: Objection to the form{ 1  do. Isaid I don't know what the resulting materials
2 THE WITNESS: I would think that 2 might be.
3 modification and the creation of derivative work is 3 Q. Well, and all I mean to ask is in your
4 kind of part and parcel of the same concept. 4  view you do know that they do not refer to the
5 BY MR. NORMAND: 5 modifications or derivative works; is that fair to
6 Q. Tjust need to ask whether -- can you 6 say?
7  recall drawing a distinction between those two terms | 7 MR. BROADWATER: Objection to the fo
8  ornot? 8  This is the third time. Now it has three double
9 A. No, I can't recall that. 9 negatives -- or two double negatives.
10 Q. I asked you earlier about quote/unquote 10 BY MR. NORMAND:
11 the resulting materials referred to in that sentence; 11 Q. And you can answer the question if you
12  do you see that? 12  understood it.
13 A. Yeah. 13 A. I'mconfused here.
14 Q. Do you have a view as you read this 14 Q. Okay. Let me ask you if you can recall,
15 sentence today as to whether the resulting materials |15 Mr. Mobley -- I asked you before whether you can
16 referred to in paragraph 2.01 refers to the 16 recall reading the license agreement independent of
17 modifications or derivative works referred to earlier |17 the side letter.
18 in that sentence? 18 Do you remember that series of questions
19 MR. BROADWATER: Objection to the form|{ 19  and answers?
20 THE WITNESS: Yeah, I think I told you 20 A. Iremember you asked.
21  before I wasn't really sure what resulting materials 21 Q. Can you recall whether you thought
22 meant. 22 paragraph 2.01 was ambiguous?
23  BY MR. NORMAND: 23 A. Ican'trecall what I read 20 years ago.
Q. Iwant to propose an interpretation of 24 Q. Can you recall whether you thought any

this sentence to you, and let me know if you disagree

25

part of the software agreement itself was ambiguous? |

e
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