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Pursuant to DUCIiVR 56-1(a) and Federal Rules of Civil Procedure 1, 26, 30, 33, 37 and
56, Defendant/Counterclaim-Plaintiff International Business Machines Corporation (“IBM”)
respectfully submits this motion for summary judgment on Plaintiff/Counterclaim-Defendant
The SCO Group, Inc.’s (“*SCO”) contract claims (SCO’s First, Second, Third and Fourth Causes
of Action).

During the 1980s, IBM and Sequent Computer Systems (“Sequent”) (which IBM
acquired in 1999) entered into licensing agreements with AT&T for the source code to the UNIX
System V operating system. Now, more than two decades later, SCO — which played no part in
negotiating the agreements but purports to have acquired rights to them — claims that IBM
breached the agreements by contributing its own original source code to the open source
operating system known as Linux. SCQO’s contract claims depend entirely on an unsupported
reading of IBM’s and Sequent’s agreements with AT&T and should be rejected as a matter of
law.

SCO has asserted four separate contract claims against IBM relating to the UNIX
System V licensing agreements that IBM and Sequent executed with AT&T in 1985. These
licensing agreements are in the form of a “Software Agreement”, which sets forth the terms
under which UNIX System V source code can be used and disclosed, and a “Sublicensing
Agreement”, which sets forth the terms under which software based on UNIX System V code
can be distributed (collectively, the “Agreements”). IBM and Sequent performed under, and
organized their businesses around, the Agreements for nearly two decades, without any dispute
with AT&T or its successors, until SCO changed management and asserted that the Agreements
give it the right to control tens of millions of lines of original IBM source code.

For years, SCO purported to have evidence that IBM took confidential source code
(including methods and concepts) from UNIX System V and “dumped” it into Linux. However,
SCO does not have any such evidence. SCO has not identified any UNIX System V source code

(including methods or concepts) that IBM is alleged to have contributed to Linux. Nor has SCO
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identified any modification or derivative work of UNIX System V that IBM is alleged to have
contributed to Linux. It is undisputed and indisputable that IBM has not contributed to Linux
any UNIX System V source code (including methods or concepts) or any modification or
derivative work of UNIX System V. To the extent that IBM has contributed source code,
methods, and concepts to Linux, those contributions have been original or homegrown IBM
works or the works of third parties other than SCO created independent of UNIX System V.

SCQO’s theory of the case is wrong as a matter of law, and IBM is entitled to summary
judgment on SCO’s contract claims, for at least four reasons.

First, the Agreements do not preclude IBM from using and disclosing its own original
works, even if they were once (or in the future might be) part of AIX or Dynix.

Second, even if (contrary to fact) the Agreements could be read as SCO contends, SCO
would be estopped from pursuing its theory of the case. AT&T and its successors repeatedly
told their licensees, including IBM and Sequent, that they could do as they wished with their
own original works, whether or not they were part of a modification or derivative work of UNIX
System V. IBM and Sequent reasonably relied, to their detriment, on the representations,
conduct, and inaction of AT&T and its successors.

Third, even if the Agreements could be read to give SCO control of more than 100
million lines of original IBM code, and even if SCO were not estopped from pursuing its theory
of breach, the alleged breaches have been waived — by AT&T and its successors (including
SCO), by Novell, Inc. on behalf of SCO, and by SCO itself.

Fourth, SCO’s contract claims relating to at least some of the allegedly misused material
(i.e., RCU) are barred by the statute of limitations. The statute of limitations for breach of
contract is six years under New York law, which governs SCO’s contract claims. 1BM publicly
disclosed the allegedly misused material relating to RCU in connection with a patent application
and the resulting patent, which issued in 1995, more than six years prior to the date that SCO

filed its lawsuit. Thus, SCO’s claims relating to RCU are barred by the statute of limitations.
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For the all foregoing reasons, and for the reason that SCO cannot adduce admissible
evidence sufficient to establish the essential elements of its claims, this Court should enter
summary judgment in favor of IBM on SCQO’s claims for breach of contract (SCO’s First,
Second, Third and Fourth Causes of Action).

DATED this 25th day of September, 2006.
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