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L INTRODUCTION
1. I am a professor of Computer Science at the Massachusetts Institute of

Technology in Cambridge, Massachusetts. Addendum A provides more details of my
technical background and experience, a list of publications, and a list of cases in which [

have testified or been deposed. I received my undergraduate degree in Physics from

Dartmouth Coliege in 1970 and a Ph.D, in Computer Science from Stanford in 1976.

2. Thave published some 50 articles on issues related to artificial intelligence and
have served on several editorial boards, including Artificial Intelligence, Al in
Engineering, and the MIT Press series on AL, [ am a co-author of Xnowledge Based

Systems in Al

3. In recognition of my research in artificial intelligence, I was selected in 1984 as
one of America's top 100 scientists under the age of 40 by Science Digest. In 19861 ‘
received the A Award from the Boston Computer Society for contributions to the field.

In 1990 1 was namned 2 Founding Fellow of the American Association for Al and in 1995
was elected to a two-year term as President of the Association. From 1993-1998 I served

on the Scientific Advisory Board of the U.S. Air Force.

4. In addition to my work with artificial intelligence, I have also been active in the
area of intellectual property and sofiware. Amang other things, | bave served as a
member of the Advisory Board to the US Congressiona! Office of Technology
Assessment study on software and intellectnal property, published in 1992 as Finding a
Balance: Computer Software, Intellectual Property, and the Challenge of Technological

Change. 1have published a pumber of articles on the topic, including co-authoring an
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article in the Columbia Law Review in 1994 entitled “A Manifesto Concerning Legal
Protection of Compuier Programs™ and an article in the Software Law Journal in 1992
entitled “The Nature of Software and its Consequences for Establishing and Evaluating

Similarity.”

5. From 1998-2000 I served as the chairman of the National Academy of Sciences
study on intellectual propesty rights and the emerging information infrastructure entitled
The Digital Dilemma: Intellectual Property in the Information Age, published by the

National Academy Press in February 2000.

6. L have been retained as an expert in over thirty cases dezling with alleged
misappropriation of intellectial property, such as the allegations raised in EES case, and
have done nurnerous comparisons of code. I have been retained by plaintiffs who have
asked mc to investigate violations of intellectual propesty, by defendants who have asked
me to investigate allegations made against them, and by both sides to serve as the sole

arbiter of a binding arbitration.

7. In 1990 I served as expert to the Court (Eastern District of NY) in Computer
Associafes v. Altai, a software copyright infringement case that articulated the abstraction,
filtration, comparison test for software. I have also been retained by the Department of
Justice on its investigation of the INSLAW matter. In 1992 (and lster in 1995) my task in
that engagement was to investigate alleged copyright theft and subsequent cover-up by the
Federal Bureau of Investigation, the National Security Agency, the Drug Enforcement

Ageacy, the United States Customs Sexvice, and the Defense Intelligence Agency.
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II. ASSIGNMENT/SUMMARY OF FINDINGS
8. I1have been asked by counsel for IBM to examine the 198 Items in SCO’s

December 22, 2005 Disclosure of Material Allegedly Misused by IBM (the “Final
Disclosures”} that are challenged by IBM in its Motion to Limit SCO’s Claims Relating to
Allegedly Misused Material (“IBM’s Motion™). Specifically, I have been asked to (1)

. determine the extent to which SCO has specified its claims, by identifying versions, files
and lines of code v';ith respect to sach of the items; and (2) deseribe the effort that would
be required to evaluate SCO’s allegations besed on the level of specificity that it has

provided.

9. In sumnmary, S8CO fails specifically to identify lines of System V, AlX or
Dynix, and Linux material with respect to any of the 198 Jtems. As aresult, it is

impossible fully to evalzate SCO's claims.

“III. ANALYSIS
10. In its Final Disclosures, SCO identifies 294 Iterns of allegedly misused

materal, including the 198 Iterns at issue in IBM’s motion. I have reviewed the 198

Hems to consider the extent to which they describe SCO's claims with specifity.

I1. T conclude that SCO has failed to identify with specificity any of the 198
Items. SCO does not provide a complete set of reference points (version, file and tine) for
any of the 198 Herns, which makes it practically impossible fully to evaluate SCO’s

claims,

12. As shown in Addendam B, SCO does not specifically identify lines of System

V, AXX or Dynix, and Linux material for any of the 198 Items, SCO does not identify
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with specificity System V, AIX, or Dynix version(s) or file(s) with respect to more than a

few of the Jtems. Specific versions and files of Linux code are omitted with respect to

many of the Items.

13. In its memorandum in opposition to IBM’s preclusion motion, SCO tells the
Court that it has provided “color coded itlustrations”, *“line by line source code
comparisons” and “over 45,000 pages of supporting materials”. However, tens of
thousands of those pages concern Item 294, which SCO expressly abandons in its
opposition ~brief. While the Final Disclosures inchude color-coded illustrations and line-
by-line source comparisons, they either do not do so with regard to any of the 198 ltems at

issue or the materials provided do little to particularize SCO’s claims.

14. Absent more specific information about SCQ'’s claims, an extraordinary effort
would be required to evaluate the claims. In fact, based on the information SCO has
provided, it would be impossible fully to evaluate SCO’s claims without considering the

entire universe of potentially relevant code.

15. SCO’s failure to specify its claims puis on IBM the impossible burden of
lookdng for nndefined needles in an enormous haystack. The multiple versions of Unix,

AIX, Dynix, and Linux comprise more than 1 billion lines of code.

16. The size of the haystack is only part of the problem. With enough time, IBM
wonld likely be able to search the haystack for the allegedly misused material, although I

note that SCO’s Mr. Sontag testified that it would take 25,000 man years to compare a

single version of Linux (a mere 4,000,000 lines of code) to a single version of Unix.
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17. The true difficulty with the Itemns at issue is that SCO does not describe the
needles it is sending JBM to find. Instead of defining the 198 items at issue by providing
version, file and line information, SCO describes them generally and imprecisely. Asa
result, the needles look just lice hay. This suggests that SCO does not know what it

claims or is hiding what it claims.

I8. To take just one example (of many), in ltem 146, SCO identifies IBM’s “Use
of Dynix/ptx for Linux development” by reference to an email that concerns
“performance and profiling™ and lists 11 Linux files without mentioning which versions

of Linux these files come from.

19. This provides no meaningful inforrnation about what IBM is alleged to have
done wrong. SCO does not say where such “profiling” was done in System V or Dynix or
even where specifically it is allegedly done in Linux. Absent more information, it is

practically impossible for IBM to conduct a proper investigation to fully defend itself.

20. 1 understand, and for this purpose assume, that SCO's claims require inquiry
into, among other things, the origin of the code and concepts (which are, of course,
embodied in code), the value of the code, whether SCO distributed the code under the
GPL, whether it was developed to comply with publicly known standards, whether the
code is dictated by externalities, whether the code is merely an unprotectable idea,
whether the code ever shipped without a required copyright notice and whether the codeis
otherwise in the public domain. These questions must be answered on a line by line basis.

And that cannot be done properly without knowing whick versians, files and lines are at

issue.
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IV. SUMMARY
21. SCO has failed to provide the most basic information relating to the 198 Items
atissue in TBM's motion. SCO bas declined, as a practical matter, to tell IBM what is in

dispute. SCO’s failure to specify its claims puts on IBM the impossible burden of

searching an enormeous haystack for needles that look just like hay.
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22. Tdeclare under the penalty of perjury that the foregoing is truc and correct.

oA

" Randall Davis

pate: 34 [Mache 2004

Place: "\‘Q\QQ(_‘ ; T wowrs
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CERTIFICATE OF SERVICE
1 hereby certify that on the 4th day of April, 2006, a true and comect copy of the

foregoing was sent by U.S. Mail, postage prepaid, to the following:

Brent O. Hatch

Mark F. James

HATCH, JAMES & DODGE, P.C.
10 West Broadway, Suite 400

Salt Lake City, Utah 84101

Stephen N. Zack

Mark J. Heise

BOIES, SCHOLLER & FLEXNER LLP
100 Southeast Second Street, Suite 2800
Miami, Florida 33131

Robert Silver

Edward Normand

BOIES, SCHILLER & FLEXNER LLP
333 Main Street

Axmonk, New York 10504

/s/Todd M. Shaughness
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Addendum A

RANDALL DAVIS
Randali Davis received his undergraduate degree from Dartmouth, graduating sumima
cum laude, Phi Beta Kappa in 1970, and received a PhD from Stanford in artificial
intelligence in 1976.

In 1978 he joined the faculty of the Electrical Engineering and Computer Science
Department at MIT, where from 1979-1981 he held an Esther and Hzrold Edgerton
Endowed Chair. He later sexved for 5 years as Associate Director of the Axtificial
Intettigence Laboratory. He is cunrently a Full Professor in the Department, and a
Research Director of CSAIL, the newly-formed Computer Science and Artificial
Intelligence Laboratory that resulted from the merger of the AI Lab and the Lab for
Computer Science. He and his research group are developing advanced tools that permit
natural, sketch-based interaction with software, particularly for computer-aided design
and design rationale capture.

Dr. Davis has been one of the seminal contributors to the field of knowledge-based
systeins, publishing some 50 aticles and playing a central role in the development of
several systems. He serves on several editorial boards, including Antificial Intelligence,
Al in Engineering, and the MIT Press series in Al He is the co-author of Knowledge-
Buased Systerns in Al, and was selected in 1984 as one of Americe's top 100 scientists
under the age of 40 by Science Digest. In 1986 he received the Al Award from the

Boston

Computer Society for his contributions to the field, In 1990 he was named a Founding
Fellow of the American Association for Al and in 1995 was elected to a two-Year fexm as
President of the Association. In 2003 he received MIT's Frank E. Perkins Award for
graduate advising. From 1995-1998 be served on the Scientific Advisory Board of the

U.S. Air Force.

Dr. Davis has been a consultant to several major organizations, including Digital
Equipment Corp, IBM, Aetna, and Schiumberger, and has been involved in the founding
of three software companies.

Dr. Davis has also been active in the area of intellectual property and software. In 1990
he served as expert to the Court in Computer Associates v. Altai, (775 F. Supp. 544
(E.D.N.Y. 1991); 982 F 2d 693) 2 case that praduced the abstraction, filtration,
corpearison test for software copyright. He served on the panel run by the Computer
Science and Telecommunicstions Board {CSTB) of the National Academy of Science in
1991 that resulted in Intcliectual Property Issues in Software, and served as a member of
the Advisory Board to the US Congressional Office of Technology Assessment study on
sofiware and intellectual property that was published in 1992 as Finding a Balance:
Computer Software, Intellectual Property, and the Challenge of Technological Change.
A 1994 paper in the Columbia Law Review analyzed the diff§culties in applying
intellectual propexty law to software and proposed a muber of remedies.
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He has served as an expert in a variety of cases involving software, including the
investigation by the Department of Justice of the Inslaw matter (40 Fed. Cl. 843; 1998
U.S8. Claims), where he investigated allegations of copyright theft and cover-up by the
Federal Bureau of Investigation, the National Security Agency, the Drug Enforcement
Agency, the United States Customs Service, and the Defense Intelligence Agency. From
1998-2000 he served as the chainnan of the National Academy of Sciences study on
inteliectual property rights and the information infrastructure entitled The Digital
Dilemma; Intellectual Property in the Information Age, published by the National
Academy Press in February, 2000,

Dr. Davis has appeared on The Macneil/Lehrer Report and Innovations (WNET, NY),
and played a major role in This Computer Thing, a pilot for an educational series
(WGBH, Boston) about personal computers. He has been quoted in articles in The New
York Times, The Wall Street Journat, Business Week, The Economist, The Boston
Globe, High Technology, and Psychology Today. Interviews have appeared in
Computerworld and on National Public Radio's All Things Considered. He has been a
featured speaker in Texas Instrument's Satellite Symposium, and on Electronic Data
Systems' interationally broadcast “Directions” program.
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ADDENDUM B
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V = Product version identified
F = File name idenfified
L = Lines of code identified

* Indicates that only Linux paich Information s given

** Indicates that some lines of code are displayed, but none specifically
Identified as misused

T Indicates that only Linux Test Project (LTP) information is given
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DECLARATION OF CHRIS SONTAG

1. My name is Chris Soniag and | am Senior Vice President and General Manager of
The SCO Group, Inc. My office is located in Lindon, Utah. Unless otherwise noted or evident
from their context, this declaration is based on my personal knowledge and information available
to me from reliable sources. To the best of my knowledge, information and belief, the facts set
forth berein are true and correct. |

2. Isubmit this Declaration in support of SCO’s Memorandum in Opposition to
Defendant/Comerclaim-Plaintiff TSM’s Cross-Motion for Parfial Summsry Judgment on is
Claim for Declaratory Judgment of Non-Infringement, dated May 18, 2004,

3. The Court should allow SCO to conduct dtmovu‘y to rebut IBM’s Cross-Motion
for Partial Summary Judgment on its Tenth Counterclaim for Declaxatory Judgment of Non-
Infringement (“IBM's Cross-Motion™).
| 8 Introduction

4.  For SCO to obtain all necessary and reasonable evidence to support its claims and
to.oppose IBM’s Tenth Counterclaim, SCO must undertake a line-by-line comparison of Linux
code and UNIX code. Based on our review to date, SCO believes that such comparison will

reveal substantial similacity betwoen the Lizunt and UNEX code.
programs with many lines of code o compare. Furthermore, Lint code that is modified or
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6. _Akernelisthzcoreporﬁonofﬂubpemﬁgsym The kemel performs the
most essential operating system tasks, such as handling disk input and cutput operatiens and
- managing the internal memory. ‘

7. The operating systom kemel js a lengthy, complex computer program comprising
‘numerous modules and files, and millions of lines of code. The Linux kernel (ver. 2.4)
comprises 4 miltion lines of code and the UNIX SVR 4.2 MP kernel comprises 3.4 million lines
of code.

8. To show that Linux code is substantially similarto UNIX code requires a
comparison of that code which, as described below, is an indertaking of great magnitude and
complexity. In other words, the 4 million lines of Linux code must be compared with the 3.5

million Kines of UNIX code, line-by-line, or in groups of lines according to the structure,
sequence or function of the group of lines. In the paregraphs that follow, I will describe a time-

consuming and resource intensive approach o this process, and ways jn which this process can
be streamlined.

9.  There are two basic ways to execate the eode comparison: 1) using an automated
process or camputer program, and 2) mannal review by 2 knowledgeable individual.

10.  Aftempting to use an sutomsted process to perform a complete comparison of all
of the source code in UNIX and Linux computer opetating systems is not feasible, Auntomated
100ls to find copied lines of oodemavaihb_le_“oﬂ'ﬂw-'shelf.” Thﬂoolsmdmgnedmﬁnd
lines of code that are identical in every detail; they perform that fonction well. SCO snd its
experts have sought to imodify and improve the tools to locate lines of code that are not identical
but that are nearly identical; the tools have not always performed that function well. The
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automated tools occasionally assist a programmer locate blocks of code that might have
similaritics. The programmer must then visually review the code in 2 difficult and labor-
intensive process. ‘Often this review is only possible if each version of the code can be reviewed
1o follow the changes from one version to the next,

11.  Minor changes to a line of code such as punctuation, repaming a variable,
changing comments, spelling changes, or alterations to the text will prevent the automated
systemm from locating the matches in the lines of code. Similarly, inserting, deleting, or
' reordering lines of code will prevent the automated system from identifying a block of similar
code., The reordering of lines of code may render the antomated sysiem vseless.

12, Despite these shortcomings, and as described further below, SCO and its experts
have used automated tools to locate lines of identical code, and they have visually analyzed the
larger blocks of code in which those lines appear. For example, in a block of code having 100
fines, if two or three lines were found to mateh, a visual review would then be undertaken of the
entire 100 line bloek of code looking for other similarifies,

1. ‘The sstomated tools may provide “false positives” that noed to be manually
reviewed. Some suomated tools can provide 8 nomerical valye or pescentage that represents 8
degree of similarity. Tn practice, however, files with very low similarity numbers are sometimes
found to be substantially similar, while others with high values of numerical similarity have been
found not to be substantially similar. Therefore, files need to be checked mannally and the
mmaiealaimilmitymnnberisoﬂitﬁem

14.  Becanse of shortcomings with antomated codé comperison processes, SCO-and its

experts must rely largely on manual comparisons. Such manus] comparisons are very labor and
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time intensive. SCO and its experts must know or learn both the UNIX and Linux operating
systems in detail. This process can take many months. To exccute the comparison, without
some roadmaps or lis,tof “hot spets” in Linux, SCO-and its experts must compare page after page
of code. The 4 million lines of Linux kernel code takes up 66,000 pages; the 3.4 million lines of
UNIX code takes up 58,000 pages. A simplistic manual comparison would involve placing the
‘pages of code side by side in some ordered manner and then looking for the same or similar
structure, sequence and organization of the code. Assuming each page comparison takes one (1)
minute, and that there are 66,000 x 58,000 comparisons, this “initial” review could take on the
order 0f 25,000 man-years. Following the iritial review, SCO and ifs experts must conduct a
detailed comparison of likely copying candidatcs. This “second-level™ review would also be
very lengthy. ; .

15.  Oneshosteut to comparing the UNIX apd Linux code might be comparing similar
directory structures of the UNIX and Limix operating systems. For example, version 2.4 of the
Linux kernel contains 530 subdirectories and about 8750 source and assembly files, See

erstandi imux Kernel, D. Broet, O’Reilly, 2003. Assuming each of the 8750 files
requires one (1) day to investigato, sbout 35 man-years would be sequired o review all the Linux
kernel files. However, this calenlation jgnores the possibility that the two operafing systems nise
different file narnes, and that simifar code sequences may reside in entirely different files.

16.  Another shorscist may be to compere files from the UNIX and Limmx operating
syam-mmshmmcmwshnihrnm-wwm-ofwﬁmmw
the file’s function). Howeves, any significant dveriap in the names of files between the UNIX

-and Linux operating systems is stafistically unkikely.
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17.  Two ways of determining the number of files in any two computer operating
systems that share the same or similar names are: (i) look for files whose names share the exact
same characters in the exact same order, or (ii) look for files whose names share.almost all of the
same characters in almost the exact same order. To produce the most relevant results, each such
search should take acconnt of certain pre-defined language tokens (whose similarity between
operating systems is not particularly probative of copying).

18. To “look"'fot'—such files, SCO and its experts have used computer programs to
oompare the thousands of files in UNIX and Linux eperating systéms. That is, based on the
ﬁmiteddisquytodmmmeopmaﬁngsym-mnmahudypom&edorwe
publically available, SCO performed initial searches to find files that shere the same or similar
names. These comparisons represent only 2 smail fraction of the total sumber of comparisons
that could be made among the numerous vessions of the UNIX, AIX/Dynix, and Linux opcrating

19. Theﬁngowgseamhesbavepmﬁedscoaﬁnsapmsto:denhfynmnmus
files that, as between the UNIX and Linux operating systems, share the same or very similar
names, SCO and its experts have used the results of the file searches to then turn to compering

the source cixie in those files.

20.  Oncethey identified particnlar files with the same or similar names in UNIX and
Lmswmmmmamofammmmmwdm
results of the program o find instances of substantial similarity in the operating systerms. There
are significant limitations to ary such approach, and there is no-way to eliminate human review
and assessment of the program’s results — both of which are extremely time constming.
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21, SCO and its experts have used computes programs to idemtify he extent of
similarity between lines of source code in any two given files. The results of one computer
program shows where there are any differences between the lines of code. When a second
computer program is ran on those results, it shows where the lines of code (although different in
‘some way) nevertheless contein the same code in the same sequence.

22.  Once both computer programs have been run, SCO and its experts manually
-reviewed the results to assess the similarity between the lines of code at issne, The manual
reviewer searches for instances where parts of the lines of code being compared are syntactically
synonymons. That is, the reviewer determines whether the line of code in one file uses different
words or characters to describe the same structure, function, declaration or subroutine as a linc of
oodemtheoﬁmﬁle.

23.  Todate, this combination of.aubmaﬁcand.w review has been completed for
only a very small portion of the Linux and UNIX operating systems, despite a significant man-
hour expenditure, on the order of two-man years.

24.  Another way for SCO to obtain all of the teasonably available and necessary
WﬁmemwhsdeaM'mmmmeh-&mmﬂmismmﬂ;
nnmerous IBM and Sequent engineers and programmers who have, over the years, developed
ATX and Dynix code, contributed AIX snd Dynix code to Linx, ot assisted ofhers in
contributing to Limnx. These engineers baye access to and have studied UNIX based opérating

25.  Once identified, the programmers and engineers can be deposed and can: provide

identities of Linux contributors for further discovery, discuss their own Linux contributions,
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discuss assistance given to Linux contributors, and discuss specific code segments that were
contributed to Linux. This will also assist SCO in identifying former IBM employees who are
contributing to Linux.

26, Aswill be discussed below, a revision control sysiem (RCS — implemented by
IBM as the Configuration Management/Version Control (CMVC) is an excellent source for
finding the programmers and engineers familiar with relevant UNIX based code that has been
contributed by JBM and third parties to make Lioux enterprise hardened and muiltiprocessor
capable. Deposing these programmesrs and engineers will allow SCO to prioritize its efforts to
find Linux code that is substantially similar to UNIX code.

27.  Asdiscussed in the Declaration of Sandecp Gupts, the Linux kernel uses a ULS
routine to block and unblock access to shared data. The Linux ULS routine js substantially
gimilar to a ULS routine in UNIX. A Mr. Russel of IBM helped a Mr. Jamie Lokier contribute
the UNIX ULS code into Limux. If SCO had access to IBM’s CMYC, then SCO might bave
discovered that Mr. Russel worked on ULS for IBM, and could ave deposed Mr. Russel to
determine wibat specific help he provided in the contribution of ULS to Limux and to whom he

28.  Using the CMVC, and by deposing individuals such as Mr. Russel of IBM, SCO

programmers can identify areas of Linux cade that ate copies of of are derived from AIX and
Dynix code. Mr. Russel and other programmiers can also identify contributors to the Liwx code
and can show the necessary access to AIX and Dynix that these contributors had.
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29.  SCO also can streamline obtaining all of the reasonably available evidence to
support its claims and to oppose IBMs Tenth Counterclaim and can prioritize its search of Limux
code that is substantially similar to UNIX code by examining the lineages of AIX and Dynix. By
mgﬂxemumwdemsmmwmmofmmmmmmmm
code through to current versions of AIX and Dynix to determine wheze in Linux, SCO"s UNIX
code is copied. This tracing will allow SCO to prioritize its search of Linux code for evidence of
copying.of UNIX code.

30.  Sofiware (ie., source code) nndergoes many changes during its initial
development and later over its opesational life. Changes may occur as frequently as daily and
can continue for years, Software changes typically are driven bythcneed to correct “bugs,” to
improve features, or to add new features. Because of changes made to source code over tirme, a
current code version may *Jook™ different than the initial code version, making identification of
the initial code version difficalt and substantial similarity and derivation more difficult to
establish.

31.  Software developers rely on version control systems (VCSs), or version

management Systems (VMSs), to control changes and revisions to source code. Version control
sysiems are sutomated tools that provide specific access and tracking features to allow multiple
jparties to operate on and revise source code. Por example, a “Checkout” feature allows.a user to
retrieve, from amwdemmy,amofmmmm-mchmm
intended. A“Chenhn”fGMedmmﬁudﬁngdmeoéemammdem
version controls systems are software tools that provide detailed software change histories.,
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32.  Related to the VCS is a “bug” tracking system or log. The bug tracking system
allows users to fog preblems encountered with sovrce code. Some bug tracking systems are
implemented as web service applications, and aflow software users to register problems using »
Web page-provided form. Other bug tracking systems are internal to the company developing or
supporting the source code. Becanse software changes ars often driven by problem reports, it is
natural to integrate these bug tracking systems with version control systems: this allows fora
framework where changes resulting from 2 bug report can be easily located, and where some
measure of certainty is provided that changes have boen integrated into a product release. For
large-scale software development projects, such integration is mandatory.

33 Both VCSs and bug tracking Sysiems typically allow for some type of
commentary to explain why a source code change was necded and to explain what was changed.
VCSs.and bug tracking systems are typically maintained in an electronic format, although
hardeopy printouts may be available.

34.  The advantage of the VCS is that it is an ongoing snapshot of how the software
development took place. The VCS allows ansesr to view, through time, all changes to software
by time and date, author, and possibly a refefence 1o the bug tracking system. The VCS is.an
essential tool for software developers. For exainple, a bug may be réported to a software
company, and to develop a correction, a software developer may refer back several years, or
even decades, to prior versions of code so as 10 understand how the exror (bug) developed, snd
how torevise the code o eliminate the bug, Without the VS, this process could not be

completed.
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35, The VCS is also an esseatial tool thet BCO can use fo support its claims and to
oppose TBM’s Tenth Coumterclaim. By viewing each version of AIX and Dyxix, along with the
associsted CMVC or similar system, SCO will be sble to track a Dynix/AIX code segment
through its many derivative versions to its nltimats location in Linux. This will significantly

~ streamline SCO’s efforts to find code in Linux that is sobstantially similar to UNIX code.
Moreover, the CMVC will ideutify programmers who can be deposed and who can explain
where in Linux the code was contributed. By viewing each version of the Dynix/ATX code, SCO
will be better able to determine if the structire, sequence, and organization of the corresponding
Limux code matches that of UNIX.
II.  Discovery Required From IBM

36.  Similar to a software developer chasing a bug through time, SCO shonld be able
to trace the development of UNIX-based source code from its injtia] ATX and Dynix versions
through to current versions of the AIX and Dynix code and then into Linux. AIX, Dynix, ptx,
and Dynix/ptx consist of millions of lines of source code, much of which likely will have
un.dergon? numerous (possibly hundreds) of changes. Tracing the current ATX, Dynix, ptx, and
Dynix/ptx code versions 1o eatlier code versions, and then ultimately to the corresponding UNIX
code, will not be possible within any workable timeframe without a detailed “road tap.” The
VCSs and bug tracking systems provide this road map, Additionally, the VCSs idesify the
software developer who authored the change and may now be assisting with development of
efforts to locate Linux code that is substantially simjlarto UNEX code. .

11
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37.  Shown and described below is an example of UNIX SVR4 source code
illustrating accemulated modifications over time. This is SCO source code for which SCO has
the versions available. The specific file name is perror.c.” Table 1 illustrates perror.c version
1.1, written in 1981 as compared to version 1.17, written in 1992. The shading indicates
differences between the two versions. As can be seen from easnalrmew of the table, over50

" percent-of the source code lines changed from the 1981 vession to that from 1992. In fact,
perror.¢ version 1.17 is so changed from version 1.1, thet even an experienced UNIX
jprogramumer would have trouble determining that one was desived from the other.

38.  ‘The difference plot shown inthe above Table 1 is replicated in color as Exhibit A.
In the exhibit, the shaded areas are shown in two colors, pink and yellow. The yellow-shaded |
areas are lines of code where differences exist. ‘Within each yellow-shaded arca are pink-shaded
areas that highlight specific diffecences in the code, Unshaded areas in the exhibit are lines of
code were the two versions are identical.

39.  Table 1 and Exhibit A show differences between UNIX code versions 1.1 and
1.17, and the differences are significant. However, as the code version numbers imply, there are
many versions of the perror.c file from 1981 to 1992, Each of these code versions involves
generally small varistions from prior versions. Itis theacaunuhﬂmoflheaechanmowm
that makes the final version (i.c., version 1.17) look 5o different from the initial version i.c.,

version 1.1). Exhibits B through L are differences plots of selected neighboring perror.c versions

! Thﬂwdoﬁle“pﬁms”unmmdmkofnm:mum&hlhﬁthﬁhmgfoﬂy
onc short fimction (o genernte a ono-linc descziption of the meost recemt error code, aud provide a disgnostic).
petror:c is written in 28 lines (in-version 1.1). Mose typicafly, UNIX source codo files consist of multiple functions
and thonsandz of lines of code. File perror.c was chosen 23 an example for this Declaration beeause it iliustrates the
relevant concepts related to version control in » compact, easy to xmderstand forinat,

12
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Table 1
perror.c Source Code Difference Plot - Versions 1.1 and 1.17

{voidd) wm(z. ¢, {msigned)strien(c));
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from the inifial version 1.1, through version 1.17. Viewing smy of Exhibits B through L, &
skilled UNIX programmer can readily see the evolutionary, derivative natore of the perror.c code
development from 1981 to 1992. This detivative nature is not, howeves, readily apparent to the
-same skilled UNIX programmer based on the difference plot.of Exhibit A alone.

40. As;nmedabove,mmuseavcsmuackchangestomﬂ& The VCS
serves as a road map that tracks all the code changes over time.- ExhibltMnsamnwutofﬂmt
portion of a 'VCS related to the perrbr.c file. AscanbesemﬁomﬁxhibltM,eachﬂhangemthe
perror.c file is accompanied by an entry in the V.CS that includes the date, identity of the author,

- and a comments section that lists the nature of and the reason for the change. Each entry in the
VCS also references a corresponding entry in a bug tracking log. inrcxmnple,mﬁ?.Dl.lom
the VCS, which relates to the change in pervor.c from version 1.9 to vession 1.10, refers to
corresponding entry (refiered 10 as UNIX Modification Requesi # b86-28117) in the bug
tracking log. Exhibit E shows the difference plot for this change, Exhibit N is the corresponding
entry bl86-28117 from the bug tracking Jog. As.can be secen from Exhibit N, the bug tracking log
entry describes the specific problem that exists with the current version (in Exhibit B, the noted

problem is that the existing etror code does not check for an error (enmno) less than zero) and lists
what should be done to the perror.c code sequence to coprect this problem. The bug tracking log
entry also lists the originator of the log catry (in Exhibit E, D.E. Good), and the individual
assigned 10 correct the problem (mao). Thelogmtryﬁtrﬂlendmtﬁmﬁ:cmdm&ualm
approved the proposed pmblnn mreanen{prb),them for change (ezror in design
implementation).and other information that refates to the perror. code.
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41,  Vicwing Exhibit B, which is the difference plot between perror.c versions 1.9 and
1.10, line 20 of versions 1.9 and 1.10 are highlighted. The actual code change between.the

versions is shown in Table 2:

Table2

perror.c ermmo Statement Versions

perrorc Version | Code Statemem | Line Number
(11 [ (ermo < _sys near) — — S

1.9 | if (ermo <_sys_ners) - 120
110 if{ermo <_sys_netr && eano >= 0) (20
117 | ¥ (thread_errno <0 [ thread_ermo >=_sys_mm_ewr) | 32

42, Astheexample in Table 2 makes clear, even a skilled programmer would Iikely
not be able to determine the derivation.of the cutrent perror.c code sequence without a road map
that Jays out specific changes in detail.

43.  Inview of the information provided in Paragraphs 4 - 42, SCO requires the
following materials to anatyze source code 50 that it can rebut IBM’s Tenth Counterclaim;

T T

¢ source code and log information for all inferim and released versions of AIX,
Dym:,po:mdbymfpuﬁommmﬂnpmm,m

» depositions ag appropriate of programmers identified from the foregoing.
44,  The VCS information is especially important to SCOs opposition of 1BM’s Tenth
Counterclaim. Without VCS information for AIX, Dynix/ptx, ptx, and Dynix, and any related

15
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information sech as docuiments, data, Sogs, files, SCO will not be sble to prioritize its efforts to
identify all lines of code in Linux that are derived or copied from UNIX System V. SCO will
instead have to rely on Juck and happenstance to find derived and copied code, then trace such
code back to System V. The VCS information, however, will help SCO streamline its search

efforts to find evidence that Linux code was.copied ar derived from UNIX System V code.

45.  The materials in Paragraphs 31 snd 32 - both the VCS information and the source
code and log information — directly respond to IBM's factual allegations that the Linpx code was
developed or created by programmers, tather than taken from System V. See, e.g., IBM's Cross-
Motion 91 1 (“collaborstive development™); 2 (Lious Torvalds created a “new” operating
system); 3 (“programmers joined to create code™); 4 (developers “contributed to the further
development of Limix™). The VCS information will establish that various versions of AIX and
Dynix are in fact derivative works of UNIX System V, and consequently, [BM's contributions to

46,  Furthetmore, the VCS information and the source code and log information will

dllow SCO to rébut IBMs allegations that SCO cannot prove copying (JBM’s Cross-Motion 5y
46 (SCO cannot show that IBM’s activities infringe SCO’s copyrights); 48 (SCO cannot
establish that material in Limux is covered by SCO’s copyrights)), as sech information shows the
history of development of AIX and Dynix code, the authors of the various versions of those
systems, and the sonrces of the code. In other words, if a portion onynixcodemobtainsd
from UNIX System VmeVCSlnfomnMnﬁrDymxmldMWhnBﬂntpmnonofeodc
originally came from, who obtained it and when, and how that code was used in Linux. |
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47.  SCO believes that ruch of its copyrighted code was copied from AIX and Dynix
into Linux, While SCO has some evidence of literal copying between System V on the one
hand, and Limux on the other hand, the VCS and source Jog information will show changes
between various versions of AIX and Dynix, and the detailed history of those changes. Thus,
SCO will be able to show that Linux code is subsiantially similar to UNIX code. SCO must have
this material to establish what material in Linux is covered by SCO’s copyrights, which IBM
alleges SCO camnot do. IBM’s Cross-Motion 1 48. |

48.  The evidence SCO carrently has —~ three versions of AIX that IBM sclected,
Linux code, and System V code — is insufficient to show infringemeant becanse IBM could have
copied System V code into any number of the multiple versiens of AIX and Dynix. To trace
SCO-owned code from System V into the code’s current Sorm in Linux, SCO nust be able to
trace every step and change the code upderwent though ATX and Dynix. To do s0, SCO
requires the VCS information and the source code and log information. Without this material,
SCO will not be able to prioritize and streamline its search efforts and will have to expend
considerable time and resources to find evidence that Linux code is substantially similar to

49.  IBM will ot bear any significant burden fo produce VCS information, IBM
stores this information on its Configiration Management Version Control (CMVC) system. See
IBM’s CMVC Introduction (1710058191-92) (Exhibit. O hereto).

50.  SCO also requires tho following taterials to oppose IBMs Tenth Cownterclaim:
All design documents, white papers and programming notes, crested from 1984 to the preseat.

17
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These materials provide a wealth of information related to code development beyond that which
can be found in the source code testing, VCS and bug tracking log.

51.  White papers are usually generated early in the software code development
process, and often discpss reasons for implementing code changes, problems with existing code,
and alternative solutions. Thus, white papers serve as an early indication of possible code
changes. By setting forth solutions, white papers can be used to look for specific code segments
in Linux and thins help SCO prioritize its search. |

52.  Design documents ar¢ ofien prepared by the group that ultimately authors the
changes to the code sequences. Desipn documents are generally more detailed that white papers.
For example, SCO propriety design document *Virtual Memory Design for UNIX System V
Release 4.2 Multiprocessor,” contains almost 150 pages of detailed description and code
requirements to implement virtual memory in a I/NIX-based processor. The design document js
directed to such implementation on a specific processor family, namely the Sequent Symmetry
Model 816. This and other design documents explain the initial code concepts, and how such
code will be developed and written. As such, design documents provide an invaluable bridge
between existing code sequences, such as in UNIX, and decivative works, sush a3 in ATX and
useful for pointing to a portion of Linux that contains code substantially similar to UNIX code.

53.  Finally, programming notcs contain the thought processes of individual
programmers as they write and revise code sequences. For exanapls, prograraming notes might
list changes made to code, and might list additional changes to consider. As such, programming
notes provide detailed rationale for code changes and an indication of how the. codg may change

18
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in the firture. Programming notes may reflect the purpose for code clianges and where in the
kerpel those changes occur, Thus programming nofes are another sonree SCO can use to

* streamline jts cfforts to locato Linux code that is substantially similae to UNIX code.

54,  SCO requires these white papers, design documénts, and programming notes for
all AIX, Dynix, ptx, and Dynix/ptx.

55, To find copying of other operating systems (c.g., ADX, Dynix, ptx, and Dynix/ptx)
and features of UNIX System V, SCO must have the discovery relsted to items listed in
Paragraphs 4 - 54. 8CO believes that many of these features of its System V were copied,

- directly and/or indirectly, into AIX and Dynix by IBM. Therefore, SCO requires discovery of
materials related to these aspects of AIX and Dynix to establish IBM’s copyright infringement
and rebut its Cross-Motion. Alsminﬁ!mﬂhmnwdedasbﬂmeeodcseqmtodem
if some UNIX code has been copied, and if the Linux version is a substantially similar to UNIX.

56.  SCO previously requested the sbove-listed materials in SCO’s Memorandum
Regarding Discovery submitted to Magistrate Jndge Brooke C. Wells on May 28, 2004, pursuant
to Magistrate Judge Wells’ Order dated March 3, 2004. To:du:.;_,MagimJndgeWenshasmt

ruled on SCO’s May 28 memorandum.
57.  Uplike AIX and Dynix, Linux code was developed in a somewhat instmctured

format. Ata minimum, no single version control system, or group of vezsion control systems

was implemented to track the desivation and evolution of Limux and to screen out contributions
programmers contribyted code to Linux, and hondreds of Linux versions exist. Simply put, no
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road map exists that will allow SCO to trace the migration of UNIX code into Linux completely.
Thus, the discovery SOUghtbySCOmllpcrm:tSCO to identify major contributors to Linux so
as to focus and narrow discovery. Clearly, it is impossible to seek discovery from thousands of
contributors werldwide, and SCO does not intend to do se. Accordingly, SCO requires
discovery relating to third party contributions to Linux — thus demonstrating that IBM’s usé of
Linux constitutes infringement — as follows:

* Detenmnine what third parties IBM has partnered with {o develop Linux and what
work those groups have done. Many of these anmangements are not in the public
domain, particularly as to the details of the partnering, such as which party makes
whatconmbrmmﬂ:emouvauonfoﬂheconﬁbnuon,andﬂwmungmdmdmg
code versions that resulted from the partnership. ‘This discovery will also help
SCO identify specific code anthors, who can then be deposed.

o Teke discovery on Linus Torvalds, the purported creator of Linix, about the
contributors and centributions to Linux since its inception, and the maintenance of
any records about the development history of Linux. ‘M, Torvalds ig expected to
have detailed reconds.of these contributors and their contributions, material that is
not.publicly available. Fusther, Mr. Torvalds can answer specific questions as to

_ what cach contributor intended, and where and how the contributor acquired or

¢ Take discovery on maintsiners of the kemels. Kerne] maintainers take
responsibitity for approving and including patches for Linux, and should have a
‘wealth of information on who has contributed what code to the various Lioux
kemels over the years.

» There arc many contributors to the kemels, some who have significant
contributions to Linux code over the years. Same of these individuals, whose
mwmpubﬁdymﬂaﬂqshwﬂbedeposedmﬁndmnmdrmﬁrm
contributed code.

» Many corporations have made cootributions to Linux, and SCO needs to take
discovery on certain of these companics to determine the sources of their
contributions. Also, SCOneeds to'depose the programmers who work for these
companies and made the contributions to determine the sources of those
programmers’ code contributions. This discovery will show why the
contributions-were made and what features the contributions relate to, and will
allow SCO to trace back from the Linux code to UNLX

20
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e SCO has identified some, but not all, independent authors of various portions of
Linux code. (See partial list at Exhibit P hereto.) Those authors should know the
sources of their code and should be able to provide information as to whether the
code they contributed to Linux was obtained from SCO copyrighted code.

» Scveral private groups also made major contributions to Limux, so SCO should
also be permitted adequate time to identify and take discovery from these entitics.

* Many organizations exist whose purpose is 1o track and report on changes to
Linux, and in many cases to coltect documentation on Lisix and distribute that
information. However, such reporting is generally very summary, and SCO needs
access to the more detailed information these organizations maintsin. Such
organizations are also potential sources of infringement information.

 Licensees and former licensees of UNIX source code %o sce if these entities, their
employees, or former employees are contributing UNIX code to Linux.

58 IBM asserts that SCO has yet to set forth evidence that any Linux code infringes
any SCO copyright and that SCO cannot do sp. To counter this assertion more fully, SCO needs
the discovery requested herein and the time to analyzs it to find all instances. of substantial
similarity. |

59.  This discovery will provide leads as to which portions of the Limux code have
copied portions from UNIX. Linnx is so extensive that an cvaluation of each of its 8750 files
‘would be an enomoous task, SCO needs some initial discovery in the area of third-party
contribntions to Limx 1o focus SCO research and forther discovery.

" 60 SCO bas not yet undertaken to condet this fareaching thisd party discovery
because it i3 relevant ealy to IBM’s tenth counterclaim which was only recently filed and not to
SCO’s copyright inffingement claim. As a user of Linux (which TBM contends is one of its
Linux activitics), [BM copics Linx. Therefore, IBM’s use and copying of Linux necessarily
invoivu.aﬂofﬂm.m.oodecm&ihmdbyt;&m,nsmﬂmitsm Thus, SCO requires a

continuance to take this discovery.
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1 deslare wnder pensdry of perjury that the fojcgolug 35 1un and COTECT.

Joly .. 2004 ' ;
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CERTIFICATE OF SERVICE
Plaintiff, The SCO Group, hercby certifies that a #rwe and .correct copy of
DECLARATION IN SUPPORT OF SCO0’S MOTION FOR CONTINUANCE
Corporation on the 9th day of July, 2004, as follows: | ’

BY HAND DELIVERY:

Alan L. Sullivan, Esq,

Todd M. Shanghnessy, Esq.
Snell & Wilmer L.L.P.

15 West South Temple, Ste. 1200
Salt Lake City, Utah 84101-1004

Evan R. Chesler, Esq.
Cravath, Swaine & Moore LLP
825 Eighth Avenue

New York, NY 10019

Donald J. Rosenberg, Bsq.
1133 Westchester Avenue
‘White Plains, New York 10604
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EXHIBIT 23
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SNELL & WILMER LLP.

Alan L. Suflivan (3152)

Todd M. Shanghnessy (6651)
Amy F. Sorenson (8947)

15 West South Temple, Suite 1200
Salt Lake City, Utah 84101
Telephone: (801) 257-1900
Facsimile: (801) 257-1800

CRAVATH, SWAINE & MOORE LLP
Evan R. Chesler (admitted pro hac vice)
David R. Merriott (7572)

‘Worldwide Plaza '

825 Eighth Avenue

New York, New York 10019
‘Telephone: (212} 474-1000

Facsimile: (212) 474-3700

Attorneys for Defendani/Counterclaim-Plaintiff
International Business Machines Corporation

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH
THE SCO GROUP, INC., | IBM’SMOTION TO LIMIT SCO’S
, | CLAIMSRELATING TO ALLEGEDLY
PlaintiffCounterclaim-Defendant, | MISUSED MATERIAL
v. | (ORAL ARGUMENT REQUESTED)
INTERNATIONAL BUSINESS MACHINES
CORPORATION, Civil No.: 2:03CV-0294 DAK
Defendant/Counterciaim-Plaintiff. Honomsble Dalo A. Kinball
Magistrate Judge Brooke C. Wells
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Defendant/Counterclaim-Plaintiff Intomational Business Machines Corporation (“IBM”),
through counsel, respectfally submits this motion, purstiant to Rules 1, 26, 30 and 37 of the
Federal Rules of Civil Procedure, to limit the scope of SCO’s ¢laims to the Items of allegedly
misused materia! disclosed with sufficient specificity in SCO’s December 22, 2005 Disclosure.of
Material Allogedly Misused by IBM (the “Final Disclosurcs™).

As this Court has recognized, SCO has made a plethora of public statements accusing
IBM of misconduct, while offiring no support for its sllegations. The Conrt deferred IBM’s
motions for summary judgment but ordered SCO to patticularize its claims, once and for all, in
the Final Disclosures. SCO has declined. For 201 of its 294 Items, SCO fails to identify the
aliegedly misused material with the most basic detail. SCQ’s failure to provide even the most
basic specificity for its claims is extraordinarily prejudicial to IBM and should not be allowed.
Thus, IBM respectfully requests that the Court limit SCO”s claims to the 93 Ytems for which
SCO provides detail sufficient to identify both the allcgedly misused material and the allegedly
improper source of that material.

For the foregoing reasong, and as set forth in detail in the accompaying memorandom
filed and secved herowith, IBM respectfislly requests that the Coutt enter an Order limiting the
scope of SCO’s claims relating to allegedly misused material to the following Items in SCO’s
Final Disclosures: Item Nos, 1, 113-142, 150-164, 183-185, 194-203, 205-231, and 272-278.

DATED this 13th day of February, 2006. '

Snell & Witmer LL.P.

/s/Todd M. Shaughnessy .
Alan L Sulliven
Todd M. Shaughnessy

CRAVATH, SWAINE & MOORE LLP
Evan R. Chesler
David R. Marriott
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R ]

Of Counsel:

INTERNATIONAL BUSINESS MACHINES CORPORATION
Jennifer M. Danicls

Alec 8. Berman

1133 Westchester Avenue

‘White Plains, New York 10604

(914) 642-3000

- Attorneys for Defendant/Counterclaim-Plaintiff
International Business Machines Corporation




Case 2:03-cv-00294-DAK-BCW  Document 746-5  Filed 08/18/2006 Page 49 of 64

Case 2:03-cv-00294-DAK-BCW Document 619  Filed 02/13/2006 Page 4 of 4

1 hereby certify that on the 13th day of February, 2006, a true and comect copy of the
foregoing was hand-delivered to the following:

Brent O. Hatch

Mark F. James

HATCH, JAMES & DODGE, P.C.
10 West Broadway, Saite 400

Salt Lake City, Utah 84101

and a troe and correct copy of the foregoing was sent by U.S, Mail, postage prepaid, to the
following:

Robert Silver
Edward Normand
- BOIES, SCHILLER & FLEXNERLLP
333 Main Strect
Armonk, New York 10504

Stephen N. Zaek

Mark J. Heise

BOIES, SCHILLER & FLEXNER LLP
100 Southeast Second Strect, Suite 2800
Miami, Florida 33131
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SNELL & WILMER LLP.

Alan L. Suflivan (3152)

Todd M. Shaughnessy (6651)

Amy F. Sorenson (8947)

15 West South Temple o
Gateway Tower West  ~

Salt Lake City, Utah 34101-1004

Telephone: (801)257-1900

Facsimile: {801)257-1800

CRAVATH, SWAINE & MOORE LLP
Evan R. Chesler (admitted pro hac vice)
Pavid R. Marriott (7572)

Worldwide Plaza

825 Eighth Avenue

New York, New York 10019
Telephone: (212) 474-1000

Facsimile: (212)474-3700

Attorneys for Defendani/Counterclaim-Plaintiff
International Business Machines Corporation

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICY OF UTAH
THE SCO GROUP, INC., ] IBM’S MEMORANDUM IN
‘ SUPPORT OF MOTION TO LIMIT
Plaintiff’Counferclsim-Defendant,|  SCO’S CLAIMS RELATING TO
] : ALLEGEDLY MISUSED
-agansg- ] MATERIAL
INTERNATIONAL BUSINESS 0 GUMENT REQUESTED
MACHINES CORPORATION, (ORAL AR ' )
_ . . Civil No. 2:03CV-0294 DAK
Defendant/Counterclaim-Plamtiff. _
Honorable Dale A. Kimball
Magistrate Tudge Brooke C. Wells
JB4048.1
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Defendant/counterclaim-plaintiff International Business Machines Corporation (“IBM™)
respectfilly submits the foliowing memorandum in support of its Motion to Limit. SCO’s Claims
Relating to Aliegedly Misused Material. By this motion, IBM seeks to limit the scope of SCO’s
claims to the Jtems of allegedly misused material disclosed with sufficient specificity in SCO’s
December 22, 2005 Disclosure of Material Allegedly Misused by IBM (the “Final Disclosures”).

Preliminary Statement

As this Court has recognized, SCO has made a plethora of public statements accusing
IBM of misconduct, while offering no support for its allegations. The Court deferred IBM’s
motions for summary judgment but ordered SCO to particularize its claims, once and for all, in
the Final Disclosures. SCO has refused. Although all 294 Ttems identified in the Final
Disclosures fail to provide the level of specificity sought by IBM and required by the Conxt, the
lack of specificity for 201 of the 294 Hems renders it impossible as a practical matter for IBM to
defend itself. For those 201 Items, SCO fails to identify the allegedly misused material with the
most basic detail. SCO’s failure to provide even the most basic specificity for its claims is
extraordinarily prejudicial to TBM and should not be allowed. Thus, IBM respectfully requests
that the Coust limit SCO’s claims to the 93 Htems for which SCO provides detail sufficient to
identify the allegedly misused matexial.

Following SCO’s repeated failure 1o respond to IBM’s ‘Jisoovny requests, Magistrate
Judge Wells twice ordered-SCO o respond to the requests with specificity. In an order dated
December 12, 2003, Magistrate Jodge Wells ordered SCO o “identify and state with specificity
the source code(s) that SCO is.claiming form the basis of their action agajnst IBM™. (12/12/2003
Order §4.) Again, in an onder dated March 3, 2004, Magistrate Judge Wells erdered SCO “to
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provide and identify al? specific lines of code that IBM is afleged to have contributed to Limux
from either AIX or Dynix” and “to provide and identify all specific lines of code from Unix
System V from which IBM’s contributions from AIX or Dynix are alleged to be derived™.
(03/03/04 Order Yy L1-1.3.) 8CO failed to comply, and IBM moved for summary judgment.

After deferring IBM’s summary judgment motions, this Court likewise required SCO to
particularize its elaims. In an order dated July 1, 2005, the Court adopted (over SCO's
objection) an TBM proposal to set interim and final deadlines for the disclosure of all allegedly
misused matesial. The Court set October 28, 2005, as the “Interim Deadline for Parties to
Disclose with Specificity All Allegedly Misused Materia) Identified to Date and to Update
Interrogatory Responses Accordingly”. (07/01/2005 OrderIIL) The Court set December 22,
2005, as the “Final Deadlinc for Parties to Identify with Specificity All Allegedly Misused

Although IBM had already produced hundreds of millions of lines of source code (which
SCO conld havs used to comply with the Court’s orders), SCO demanded that TBM produce
hundreds of milliens of lines of additional code, programmers® notes and design documents.
IBM produced the equivalent of tens of millions of pages of these matorials. As described in the
May 3, 2005 Declaration of Todd M. Shanghneéssy, the prodaction volved more than 4,700
hours of work from more than 400 IBM employees, not incinding the time spent by IBM counssl
and consuliants. (05/03/2005 Shaughnessy Decl, § 5 (attached as Exhibit A).)

SCO’s interim discloswures nevertheless fell far short of the specificity required by the
Coutt. SCO failed, for exampie, 10 describe all of the allegedly misused material by version, filo
and line of code. SCO refised to discloss varsions, files and/or line Tambers for the code at

3

30461
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issne with respect to the 201 Items in dispute on this motion. IBM promptly brought thess
SR deficiencies to SCO’s attention and asked that SCQ correct them in its Final Disclosures. (Seg
12/5/05 Letter from T. Shaughnessy to T. Normand, a true and correct copy of which is attacked
43 Exhibit B.) Becayse it is practically impossible to defend against imprecise allegations, IBM
advised SCO it would ask the Court to preclude SCO from pursuing any claims regarding
allegedly misused material not properly disclosed in the Final Disclosures, which we asked SCO
1o provide in an electronic format that would allow efficient analysis by IBM. (Segid. atp. 2.)
SCO did not respond to that letter, or otherwise object to IBM’s reqnest.
Rather than correct the shortcomings in 5CO’s mtemn disclosuxes, the Final Disclosures
{which SCO declined to provide in an electronic form, hindering IBM’s analysis) merely
compound them, by challenging even more items without specifically describing them. None of
the 294 Iteis in the Final Disclosnres provide the level of detail sought by IBM and required by
the Court. Remarkably, for201 of the 294 Items, SCO does not provide enough particularity
even to identify the versions or line numbers for the allegedly misused material. (See Item Nos.
2-112, 143-149, 165-182, 186-193, 204, 232-271,279-294.)' In fact, no versions, files or lines
of Unix System V code ae identified; po versions, files or lines of Dynix or ATX code ars
identificd as misused; and po specific versions or lines of Linux code are identified.” For these

1Mmmcddmpﬁﬁdevmiomandﬁmmbmfonheﬂuiﬁmﬁﬁedinlmﬂo.
204, SCO makes no claim as fo any misuse of the code identified in Item No. 204. Under the

gﬂ}ﬂding “Improperly Disclosed Cade, Method, or Concept”, SCO states: “N/A”. (See infra note
% Althongh SCO identifies certain Linux files (but not specific versions or lines of codr) as

to the 201 Iwms'h!dispuw,ammbaofmcﬂesm(:?;imﬁﬁeﬂ' and inconst . In

some cases, SCO scems simply to refir IBM to a website. (See, e.g., Fem Noe. 9, 11, 18, 98,
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201 Ftems, SCO comes nowhere close to providing the information that TBM needs to defend
itself and that the Court ordered SCO o provide.?
© As is further discussed below, SCO should now finally be prechuded from proceeding any
further on those 201 Items for which it has not provided even the ost basic identifying
information.
1. THEFINAL DISCLOSURES LACK THE REQUISITE SPECIFICITY.

At this point, IBM has been asking SCO for nearly three years to.identify with specificity
the material that TBM is alleged to have misused. Specifically, [BM has requested SCO to
specify the versions, files and line numbers of the allegedly misused matesial. The Court has
ordered SCO 1o less than three times to do 0. Yet, as described above, SCO has refused. While
the sheer magnitude of the materials provided with the Final Distlosures gives the false

. impression of detail, the 201 Items at issue on this motion fail to identify any versions, files or
Yines.of any Unix System V, AIX or Dynix code as being misuged. The ltems at issue identify
Limux files in most cases (albeit inconsistently and confusingly) but nowhere specifically identify
any versions or lines of Limux code; in some cases IBM simply ig referred to 2 website. (See,
£.2, Ttem Nos. 9, 11,18, 98, 178) ‘ '

% The shortcomings in the Final Disclosarss re not limited tp filing properly to ilcatify the

Wmﬁ@mmﬁw&ﬁmw-mmv,mﬂhmm ,
SCO also fails to provide, for te information as to when and how the allegedly
misused material was ever disclosed, by SCO or anyone ¢lse; details as to the origin of the
material, including when, whare and by whom the material was ¢reated; and all products in
which the material is incladed, or on which the material is based. '
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Ttem Nos. 271 and 204 of the Final Disclosures illustrate the problem. Ttem No. 271
claims that “AIX and Dynix/ptx patented technologics, based on UNIX System 'V, were
improperly released for the benefit of, and use by, the Linux development commmnity in
developing Linux.” SCO does not identify a single version, file or line of Unix System V, AIX,
Dynix or Linux technology that TBM is alleged 1o have misused, Insfead, SCO merely attaches
34 patents. None of these 34 patents lists any versions, files or lines of code, There is, therefore,
no way of telling what, if any, Unix System V, AIX, Dynix or Linux technology SCO contends
was misused, Similarly, SCO’s ltem No. 294 alleges that IBM has engaged in*“fo}xtensive use
of ptx programming experience (and a fortiori exposure to UNIX System V) in creating
mumerous Linux kernel patches”. Insupport of this claim, SCO attaches a computer disk
containing 33,000 single-spaced pages of proposed code contributions. Nowhere does SCO
identify with specificity a single version, file or line of Unix System V, AIX, Dynix or Linux
code. Here again, IBM is lef} to guess as to SCO’s claim.

SCO’s failure to specify its claims is especially egregious becanse it has had the
information necessary 1o do so since nearly the beginning of this lawsuit. SCO was founded as a
Linnx company, and Linux sonrce code bas been available for download from the intemct since
the inception of Linux-—long before the commencement of this lawsuit. SCO purports to own all
UnixSyste:nVcoﬂemd, thus, has ready access to all of the System V cods. Further, IBM
produced millions of lines of AIX and Dynix source code to SCO almost two years ago and
supplemented the prodnetion nearly nine months ago with hundreds of millions of additional
lines of code, including ail iterations and versions ofmchcodgminhﬁmdby‘IBMand
thousands of programmers’ notes and design documents. Despite requiring IBM to devote

3840461
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considerable resources to providing SCO with this information, SCO identifies lines of AIX or
Dynix code for only one of the 201 Htems at issue and fails to make any allegation of misuse in
relation to that code* |

. SCO'S GAMESMANSHIP IS EXTREMELY PREJUDICIAL TO IBM.

The shortcomings in the Final Disclosures are not only pervasive, but they also result in
extraordinary prejudice to IBM. Thelack of particularity in the Final Disclosures closks SCO's
claims in uncertainty and makes it practically impossible for IBM to defend itself

SCO contends generally that IBM misused the Unix System V ¢ode (which SCO purports
to owni) and the AXX and Dynix code (which IBM owns, but SCO purports to control).
According to SCO, IBM improperly “dumped” Unix System 'V, AIX and Dyniix into Linix.
Given the scope of the code implicated by SCO’s claims, however, it is practically fmpossible to
assess and defend against them without knowing exactly which versions, files and lines of code
SCO contends are at issne. As the Court will recsll, there are numerous versions of Unix
System V, AIX, Dynix and Linux, and each version consists of thousands of files and millions of
lines of code. For example, Unix System V' R4,2 ESAMP consists of 22,222 files and 7,339,157
lines of code; AIX 4.3.3 for Power consists of 111,964 files and 138,420,329 lines of code; and
Linux 2.6.15 consists of 18,81] files and 7,290,070 Jimes-of code.

* In Ttem No. 204, SCO provides a conparison of System V source code and Dynix sontce
code to support the unremarkable, and uncontested, proposition that the Dynix operating system
contains certain code modified or derived from Sysiem V source code; neither party contests the
fact that IBM (through Sequent) had a valid license to include System V source code in Dynix.
I&P&{émﬁm}scomm-m-pfmwhwﬁmﬁ&dhlmm.
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SCO’s failure to specify its claims leaves IBM no way to defend itself except by
undertaking a massive analysis, potentially of every single version, file and line of Unix
System V code, every single version, file and line of code in AEX and Dynix, and every single
version, file and Jine of cade in Linux.* As SCO well knows, thers is no way IBM could conduct
this analysis in several years, let alone in the several months afforded by the scheduling order.
Unlike SCO, IBM does not know what SCO claims. If tolerated, SCO’s gamesmanship would
give IBM and its experts no meaningful opportunity to evalnate in advance the claims SCO may ‘
choose to trot out in its expert reports, in opposition to IBM’s summary jodgment motions and/or
at trial.
M. THEONLY APPROPRIATE REMEDY FOR $CO'S GAMESMANSHIP IS TO LIMIT

ITS CLAIMS TO THE DISCLOSED ITEMS FOR WHICH SCO PROVIDED
SUFFICIENT SPECIFICITY.

SCO’s failings regarding the Final Disclosures do not oconron an empty set. They coms
following repeated discovery requests by IBM and three separate orders of this Court. Indeed,
they come in derogation of this Court’s orders. The appropriate remedy for & party’s failure to
comply with an order requiring the disclosure of the party’s claim is an order precluding the
party from pursuing undisclosed elements of the ¢laim.

Many courts have held that a party’s claim must be limited to exchide clements of the
¢laim for which the party has failed to provide appropriate, court-ordered discovery. Sge Imax

s
BasedonSCO’s clalms,memvechgauonwouldhavetomcludc ampng other things, an
inquiry into the origin of the code, the value of the code, whether SCO ’d:sm'bntedihecpdumdet
- the terms of the General Public License, whether the code was developed to comply with
rY . is

merely an unprotectable idea, whether the code ever shipped without a required copyright notice,
and whether the code is otherwise in the public domain,

384046.1
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Corp. v, Cinema Tech., Inc., 152 F.3d 1161, 1167 (9thCir. 1998) (affirming district court's
decision “refusing [under Fed. R. Civ. P. 26(¢)] to consider any trade secret material that was not
specifically listed in haec verbe in [plaintiff's] Fourth Supplemental Responses”, because
defendant “conld not be expected to prepare its rebuttal to [plaintiff°s] trade secrets claim
without somé concrete :dfn&nﬁcauon of exactly which [elements) alleged were incorporated into
[defendant’s] own projector system™); Kang v. Lee, No. 96 Civ. 1145, 1997 WL 669787, at *3
{8.DN.Y. Oct. 27, 1997) (ruling that “Ja}s a result of Defendant’s feilure to comply with
Plaintiffs discovery demands, even after this Court directed im to do so, he has been precluded
from offering any evidence at trial relating o matters raised in Plaintifi’s unanswered
interrogatories and unsatisfied document requests™).

Modifying the Scheduling Order cither to afford IBM more time o evaluate SCO's
<laims or to provide SCO an opportunity to amend its disclosures would not be an adequate
solution to the lack of specificity in the Final Disclosures, It would require years for IBM to
chase all of the facts relating to the hundreds of millions of lines of code implicated by SCO's
claims. As described above, in spite of the benefit of almost three 'years time and numerous
Tequests from IBM and instructions from the Court, SCO has repeatedly refused fo-identify with
specificity the basis of its claims. The resolution of this case should not be delayed further to
provide SCO yet anothier opportunity. It has had mose than encugh opportunity to comply with
the Court's orders, As IBM has previously advised the Court, we belicve it is in IBM’s interest

and in the public interest tp bring this case 10 3 close a3 sbon as possible.
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In short: enough is enough. ‘SCO shouid now finally be precluded from proceeding any
fisther on those 201 Jteras for which it has ot provided even the most basic identifying
information. (See Ttem Nos. 2-112, 143-149, 165-182, 186-193, 204, 232-271, 279-294.)

For the foregoing reasons, IBM respectfilly requests that the Court enter am order
Titniting the scope of SCQ’s claims relating to allegedly misnsed material to the following Items
in SCO’s Final Disclosures: Item Nos. 1, 113-142, 150-164, 183-185, 194-203, 205-231, and
272-278.

DATED this 13th day of February, 2006

SNELL & WILMER L.L.P.

Alan L. Sullivan
Todd M. Shaughnessy
Amy F. Sorenson

CRAVATH, SWAINE & MOORE LLP
Evan R. Chesler .
David R. Marriott

Attorneys for Defendant/Counterclgim-Plaintiff -

Of counsel:

INTERNATIONAL BUSINESS MACHNES CORPORATION
Jennifer M. Daniels

Alec 8. Berman

1133 Westchester Avenue

White Plains, New York 10604

(914) 642-3000

Attorneys for Defendant/Counterclaim-Plaintiff
International Business Machines Corporation
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CERTIFICATE OF SERVICE
T'hereby certify that on the 13th-day of February, 2006, a trne and correct copy of

the foregoing was hand-delivered to the following:

‘Brent 0. Hatch

Mark F. Yames

HATCH, JAMES & DODGE, P.C.
10 West Broadway, Suite 400

Salt Lake City, [Jtah 8410}

and a trne and correct copy of the foregoing was sent by U.S. Mail, postage prepaid, to the

following:

Robert Silver

Edward Normand

BOIES, SCHILLER & FLEXNER LLP
333 Main Street

Armonk, New York 10504

Stephen N, Zack

Mark J. Beise

BOIES, SCHILLER & FLEXNER LLP
100 Southeast Second Street, Suite 2800
Miami, Florida 33131
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Date: July 13, 2006
‘Section: Business

SCO will appeal the gutting of its lawsuit against IBM
Bob Mims The Sait Lake Tribune

Utah'’s SCO Group is appealing a federal magistrate’s gutting of its $5 billion lawsuit against [BM, hoping
1o saivage the tens of millions of dollars it has spent iitigating the case over the past three years. The
Lindon software company asked U.S. District Judge Dale Kimbal! to reverse a June 28 ruling by U.S.
Magistrate Brooke Wells that struck down two thirds of SCO's allegations connected to Big Blue's
purported leaking of SCO's Unix-<code into the freely distributed Linux operating system.

The ‘appeal, technically an "objection” seeking Kimball's review, argues that Wells' reasoning confused
SCO's contractual allegations over IBM's alleged export of the code with SCO's Unix copyright claims.

SCO attorney Brent Hatch sald the appeal, which was filing electronically with the court clerk’s office
Thursday night, also contends Wells took out of context some of the case law she cited to support her
rufing.

Wells had chastised SCO for willful failure to comply with repeated court orders o provide IBM details
supporting 187 of lts claims, The magistrate dismissed SCO's contentions that it needed access to IBM
engineers to flesh out its suspicions that IBM had illegally coniributed its intellectual property to Linux.
At the fime, SCO spokesman Blake Stowell allowed that Wells had dealt his company’s case scheduled

for trial next February a heavy blow: "if two thirds of your case is stricken, then it is a pretty sesious
matter.”

Stil, he argued the remaining one third of the nearly 300 daims made by SCO still left a viable cass,
though details of many of those allegations remain under seal to profect proprietary data.

Rob Enderle, chief analyst for the Enderle Group, said odds were against Kimball supporting SCO's
challenge to Wells' uling and the Utah company’s previous publicity campaigns trumpeting its allegations
would not help it now.

"Given SCO's public behavior It is hard to imagine a;judge anywhere on the planet
hasn't already formed a somewhal negative opinion on them, which clearly is problematic now,” he said.

Still, Enderle speculated that Kimball could reinstate some of the dismissed allegations, making the
appeal worth the effort.

Yankee Group analyst Laura DiDio said that appeal or not, "SCO has failed to provide specific evidence

hitp://nl.newsbank.com/ni-search/we/Archives?p_action=doc&p_docid=112DEB2A6DFABAC8&p_docn... 8/14/2006
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to support its claims that IBM purioined its Unix code {and] SCO is under increasing pressure fo produce
voncrete evidence and do it quickdy.

"Should the appeal fail, it will be a devastating blow fo SCO,” she added.

In the wake of Wells' decision, SCO stock has lost 37 percent of its value. Shares closed ait $2.58 a copy
Thursday, down 2 cents.

bmims@slirib.com
SCO versus IBM

* $CO sued IBM in March 2003, claiming its Unix code Hlegally showed up in IBM-distributed Linux
applications. SCO wants $5 billion in damages.

*SCO is appealing a federal magistrate's decision striking two-thirds of its specific allegations in the case.
* if the appeal to U.S. District Judge Dale Kimball fafls, the Lindon company will be left with a shell of the

case it has spent tens of millions of dollars to bring.

(c) 2006 The Sait Lake Tribune. All rights reserved. Reproduced with the permission of Media
NewsGroup, Inc. by NewsBank, Inc.
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