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IN THE UNITED STATES DISTRICT COURT o
By:____

FOR THE DISTRICT OF UTAH CENTRAL DI¥{$ION" 5% —

PHILLIP M. ADAMS and PHILLIP M. ORDER REGARDING MOTION TO

ADAMS & ASSOCIATES, L.L.C, COMPEL DOCUMENTS WITHHELD
ON THE BASIS OF PRIVILEGE

Plaintiff(s),
Case No: 2:02-CV-106 TS
Vs.

District Judge Ted Stewart

GATEWAY, INC,, Magistrate Judge David Nuffer

Defendant(s).

A telephone conference was held Friday November 14, 2003, at 2:30 p. m. between
counsel (Mr. Gregory Phillips for Plaintiff and Mr. John Posthumus for Gateway) and the court,
to discuss the hearing set November 18 and 19, 2003, on Plaintiffs’ Motion to Compel
Documents Improperly Withheld on the Basis of Privilege.'! The hearing was originally set for
Gateway to elicit testimony from five witnesses, Mark Walker, Dave Harrell, Mike Holstein, Ron
Naves, and Thomas Stepp, as a further opportunity for Gateway to fulfill its burden of proof on
its claims of privilege. Gateway was required to secure the attendance of those witnesses by this
court’s order of October 22, 2003,2 after Gateway did not bring witnesses to the hearing October
21, 2003

Recently, Gateway'’s ability and desire to present testimony from witnesses at the

: Docket no. 81, filed September 3, 2003.
2 Docket no. 110.

See minute entry of September 15, 2003, docket no 91.
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upcoming hearing has diminished, and altered. By various e-mails in the last week, Mr.
Posthumus advised that he was unable to secure the attendance of Mr. Holstein and Mr. Naves,
and that Gateway did not intend to rely on testimony from Mr. Stepp and Mr. Harrell.* By the
most recent e-mail, Mr. Posthumus indicated that Gateway believed its proof from these
individuals was so interwoven with privileged matters that their testimony (or depositions in lieu
of testimony), should occur outside the presence of Adams and Adams’ counsel. Thus, the
November 18, 2003, hearing was set for one witness whose testimony, in Gateway’s view,
should occur outside the presence of opposing parties to protect the privilege claims at issue.

After discussion with counsel,

IT IS HEREBY ORDERED that the hearing set November 18 and 19, 2003 is
STRICKEN.

IT IS FURTHER ORDERED that Gateway shall submit declarations supporting its
privilege claims to the court, with supporting exhibits, for in camera review, serving on Adams’
counsel (a) redacted copies of the declarations, (b) such exhibits as to which no privilege is
claimed , and (c) a list of all exhibits submitted, with a complete description of the documents,
and a reference to where each such document is listed on the Privilege Logs. The deadlines for
filing and service are:

Mark Walker - November 20, 2003

Ron Naves - November 21, 2003
Mike Holstein - November 26, 2003

4 E-mails of November 7, 2003; November 11, 2003; and November 13, 2003, all
lodged in the file.

2
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IT IS FURTHER ORDERED that Gateway and Adams may file and serve further
memoranda on this motion, with any supporting exhibits, on or before November 26, 2003.

IT IS FURTHER ORDERED that Gateway shall serve Adams with documents as to
which it no longer claims privilege on or before November 18, 2003.

November 14, 2003.

BY THE COURT:

(7R~

David Nuffer
U.S. Magistrate Judge
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for the
District of Utah

November

*# * CERTIFICATE OF SERVICE OF CLERK * *

2:02-cv-00106

by the clerk to the following:

Mr. John A. Anderson, Esq.
STOEL RIVES LLP
201 s MAIN ST STE 1100

17,

SALT LAKE CITY, UT 84111-4904

EMAIL

John F. Schultz, Esqg.
DRINKER BIDDLE & REATH LLP
ONE LOGAN SQ

18TH & CHERRY STS
PHILADELPHIA, PA 19103

Mr. Gregory D Phillips, Esaq.
HOWARD PHILLIPS & ANDERSEN
560 E 200 S STE 300

SALT LAKE CITY, UT 84102
JFAX 9,3667706

David G. Hetzel, Esqg.
LEBOEUF LAMB GREENE & MACRAE
125 W 55TH ST

NEW YORK, NY 10019

Dennis F. Kerrigan, Esq.
LEBOEUF LAMB GREENE & MACRAE
GOODWIN SQUARE

225 ASYLUM ST

HARTFORD, CT 06103

John R. Posthumus, Esq.
LEBOEUF LAMB GREENE & MACRAE
633 SEVENTEENTH ST #2000
DENVER, CO 80202

EMAIL

Mr. David M Connors, Esg.
LEBOEUF LAMB GREENE & MACRAE
136 S MAIN ST STE 1000

SALT LAKE CITY, UT 84101
EMAIL
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Brian A. Carpenter, Eaq.
GREENBERG TRAURIG

1200 17TH ST STE 2400
DENVER, CO 80223

Eric A. Overby, Esqg.
US ATTORNEY’'S OFFICE
’ 84111

EMATL

Michael F Hertz, Esq.

US DEPARTMENT OF JUSTICE
CIVIL DIVISION

PO BOX 261

BEN FRANKLIN STATION
WASHINGTON, DC 20044




