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Pursuant to Rules 1, 26, 33, and 37 of the Federal Rules of Civil Procedure,
Defendant/Counterclaim-Plaintiff International Business Machines Corporation (“IBM”),
through counsel, respectfully submits this motion to confine SCO’s claims to, and strike
allegations in excess of, its December 22, 2005 Disclosure of Material Allegedly Misused by
IBM (the “Final Disclosures™).

As the Court is aware, IBM has asked for years that SCO specify its allegations of
misconduct by IBM. Ultimately, after repeated motions to compel and for summary judgment
necessitated by SCO’s refusal to disclose the materials at issue in the case, the Court entered an
order setting October 28, 2005 as the “Interim Deadline for Parties to Disclose with Specificity
All Allegedly Misused Material” and December 22, 2005 as the “Final Deadline for Parties to
Identify with Specificity All Allegedly Misused Material.” The parties also reached an
agreement that both parties were required to identify with specificity any and all material that
each party contends the other has misused no later than December 22, 2005. Both parties
submitted such materials on the required dates, and advised the Court that they had nothing more
to provide.

Despite this, three of SCO’s May 19, 2006 expert reports, those of Drs. Cargill and Ivie
and Mr. Rochkind, significantly exceed the scope of the Final Disclosures — indeed, Dr.
Cargill’s report effectively seeks to reinvent the case, introducing both new categories of
allegedly misused material and a new theory of recovery which relates to them. The Rochkind
and Ivie Reports also exceed the Final Disclosures, adding material never before disclosed by
SCO. SCO’s refusal to identify exactly what is at issue in this case more than three years into
the litigation — and nearly six months after the expiration of its Court-ordered deadline to do so
— should be rejected. If allowed to ignore the Court’s Order in this way, SCO will have
drastically expanded the scope of this case, just weeks before IBM’s opposing expert reports are

due and just months before the dispositive motion cut-off, all to IBM’s substantial prejudice.
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For the foregoing reasons, and as set forth in detail in the accompanying memorandum
filed and served herewith, IBM respectfully requests that the Court enter an order confining
SCO’s claims to, and striking allegations in excess of, the Final Disclosures.

DATED this 8th day of June, 2006.

Snell & Wilmer L.L.P.

/s/ Amy F. Sorenson
Alan L. Sullivan
Todd M. Shaughnessy
Amy F. Sorenson

CRAVATH, SWAINE & MOORE LLP
Evan R. Chesler
David R. Marriott

Of Counsel:

INTERNATIONAL BUSINESS MACHINES CORPORATION
Jennifer M. Daniels

Alec S. Berman

1133 Westchester Avenue

White Plains, New York 10604

(914) 642-3000

Attorneys for Defendant/Counterclaim-Plaintiff
International Business Machines Corporation



Case 2:03-cv-00294-DAK-BCW  Document 695  Filed 06/08/2006 Page 4 of 4

CERTIFICATE OF SERVICE

I hereby certify that on the 8th day of June, 2006, a true and correct copy of the foregoing
was electronically filed with the Clerk of the Court and delivered by CM/ECF system to the

following:

Brent O. Hatch

Mark F. James

HATCH, JAMES & DODGE, P.C.
10 West Broadway, Suite 400

Salt Lake City, Utah 84101

Stephen N. Zack

Mark J. Heise

BOIES, SCHILLER & FLEXNER LLP
100 Southeast Second Street, Suite 2800
Miami, Florida 33131

and by U.S. Mail, postage pre-paid to:

Robert Silver

Edward Normand

BOIES, SCHILLER & FLEXNER LLP
333 Main Street

Armonk, NY 10504

/s/ Amy F. Sorenson
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