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I, Todd M. Shaughnessy, declare as follows:

1. I represent International Business Machines Corporation (“IBM”) in the above-
entitled action brought by The SCO Group, Inc. (“SCO™). This declaration is submitted pursuant
to the Court’s January 18, 2005 Order Concerning SCO’s Renewed Motion to Compel (the
“Order™).

2. The Court ordered IBM to produce CMVC and RCS data relating to IBM’s AIX
and Dynix operating systems, including “all versions and changes to AIX and Dynix” (Order at
9-10), and to produce information regarding the 3,000 AIX and Dynix developers who “made the
most contributions and changes to the development of AIX and Dynix”. (Order at 16.) With
respect to the source code produced from CMVC and RCS, the Court ordered IBM to submit an
affidavit “specifying the efforts it took to deliver the code from the CMVC and RCS systems”.
(Order at 10.) With respect to information about the 3,000 AIX and Dynix programmers who
“made the most contributions and changes to the development of AIX and Dynix;’ the Court
ordered IBM to submit an affidavit “detailing the process by which the 3,000 were chosen™.
(Order at 17.)

3. As described in more detail below, IBM has complied with the Court’s Order, and
has produced all responsive, non-privileged information located after an extensive search. As
ordered by the Court, IBM produced from CMVC and from RCS all source code relating to the
AIX and Dynix operating systems, including all versions and changes to the code. IBM also
produced from CMVC and RCS all documentation related to the AIX and Dynix operating
systems, including all programmer’s notes, design documents, and white papers. IBM identified
all the individuals who created or made changes to AIX or Dynix source code, as recorded by
CMVC and RCS, prepared a list of those individuals, together with their login identifiers and

contact information (for every person for whom IBM had that information), and provided that
2
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list to counsel for SCO on May 3, 2005. As explained below, the number of individuals who
contributed source code to AIX and Dynix (as recorded by CMVC and RCS) is less than 3,000;
therefore, the individuals identified for SCO constitute all of the individuals that are identified in
CMVC and RCS as having made changes to AIX or Dynix. IBM has produced, in the form of
CMVC and RCS data, information that shows what changes to the source code were specifically
made by each of these individuals. As provided for by the Court in its April 20, 2005 Order
Concerning IBM’s Motion for Reconsideration, IBM has not searched for and through the files
013,000 individuals. In accordance with that April 20 Order, IBM will produce, by July 19,
2005, documents from the files of the 100 individuals who made the most contributions and
changes to AIX and Dynix source code.

4. IBM also undertook a reasonable search for programmer’s notes, design
documenfs, white papers and source code related to the AIX and Dynix operating systems that
are not stored in CMVC or RCS and has completed its production of these documents to SCO.

5. Complying with the Court’s Order involved more than 4,700 hours of work from
more than 400 IBM employees. This does not include the time spent by IBM’s counsel and
consultants on this project, which was likewise considerable. IBM produced a total of more than
80 GB of source code and other electronic data to SCO, and more than 900,000 pages of paper
(which were scanned and produced in electronic form on CDs).

6. Section I describes the steps IBM took to produce AIX source code,
documentation (including programmer’s notes, design documents, and white papers), and other
information related to the AIX operating system from IBM’s CMVC system. Section II
describes the steps IBM took to produce Dynix source code, documentation (including
programmer’s notes, design documents, and white papers), and other information related to the

Dynix operating system from IBM’s RCS system. Section III describes the steps IBM took to
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search for, collect, and produce AIX source code, programmer’s notes, design documents, and
white papers outside of IBM’s CMVC system. Section IV describes the steps IBM took to
search for, collect, and produce Dynix source code, programmer’s notes, design documents, and
white papers outside of IBM’s RCS system. Section V describes IBM’s production of
mformation concerning each of the individuals who made changes to AIX or Dynix, including
the names and contact information for these individuals, and what changes each individual
specifically made.

1. Production of AIX Code and Documents from CMVC

7. CMVC 1s the source code revision system currently used by IBM’s AIX
development organization. CMVC has been used in AIX development since 1991. Other than
the AIX source code stored in CMVC, IBM does not maintain revision control information for
AIX prior to 1991. CMVC does not contain any source code or other information for the Dynix
operating system.

8. CMVC provides shared access to source files used in the development of the AIX
operating system, allows IBM to keep track of changes that are made to source code files, and
ensures that the files are available for viewing or updating only by those with the proper
authorization.

9. In accordance with the Court’s January 18, 2005 Order, IBM identified and
extracted from CMVC all of the source code, documentation, and other information related to the
AIX operating system, built an AIX server loaded with the appropriate version of CMVC along
with the source code and documentation related to the AIX operating system, tested the system
to ensure it was functional, and delivered and installed the server to allow access by SCO.

10.  The server contained a fully functional version of the CMVC tool, one hundred

percent (100%) of the source code in CMVC that is part of or related to AIX (including the

4
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operating system itself, development tools, documentation, and test programs) and one hundred
percent (100%) of the documentation in CMVC that is related to AIX, including programmer’s
notes and design documents. One CMVC design document was redacted to protect attorney-
client privileged information. After redaction, IBM was unable to restore the document into the
database in electronic form. IBM produced the redacted version of the document along with the
CMVC server. The code and documentation that IBM produced from CMVC represent more
than 62 GB of data.

11.  The particular CMVC server at IBM that contains source code and information
related to AIX also contains a large amount of source code and material that is neither part of,
nor related to, AIX. IBM did not produce source code or material in CMVC for components that
are unrelated to AIX or its code, internal design, or methods. IBM excluded components
containing design, manufacturing, and test information specific to IBM hardware products, such
as hardware system designs, hardware test exercisers and other hardware test programs, and
hardware manufacturing-related components. IBM also excluded firmware source code
(machine-level code, distinct from the operating system, that is embedded into a computer
hardware device or placed on a computer system to function at a level below the computer’s
operating system) and other software programs that are distinct from the operating system, such
as middleware (software that provides support functions for software applications, such as
application-to-application exchange of data, data storage management, and other services) and
other applications.

12. The source code that is part of or related to the AIX operating system is not
segregated in a single location within CMVC, but rather is commingled with hundreds of
thousands of other source code files that are not part of or related to the AIX operating system.

A thorough review of the contents of the CMVC system was undertaken to determine which of
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the thousands of separate “components” within CMVC are part of or related to the AIX
operating system.

13. A script—a small computer program—was written and executed to map each of
the responsive components to the specific source code file names within CMVC. Using the list
of file names and identifiers that had been generated, IBM then matched those file names and
identifiers to corresponding Source Code Control System (“SCCS”) files. These SCCS files are
the files maintained by IBM that provide the file development history since 1991 (or the
inception of the file) for the particular corresponding source code file in the AIX operating
system or related source code. These SCCS files were produced by IBM and allow SCO to
reconstruct every version and iteration of AIX since 1991.

14. After all of the source code components for the AIX operating system were
identified, the non-source code materials in CMVC that are related to the AIX operating system
source code were similarly identified. This included programmer’s notes, design documents, and
data about version control, users, and change histories.

15. CMVC programmer’s notes reflect developer commentary concerning defects and
enhancements to AIX, and sometimes contain confidential information from IBM’s customers
and vendors, or information covered by the attorney-client or work product privileges. If a
CMVC programmer’s note contained third-party confidential informétion, the name of the third
party (or other information that would identify the third party) was redacted from the copy of the
programmer’s note to be produced to SCO. Reviewers also redacted privileged information from
the copy of the note to be produced to SCO. All redacted information was marked with an
appropriate legend. Out of 304,398 programmer’s notes produced from CMVC, approximately

100 contain a redaction of customer names or privileged information.
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16.  CMVC also contains more than 2,500 design documents related to AIX. These
design documents were also produced to SCO. As noted above in paragraph 10, one design
document was redacted to protect attorney-client privileged information and produced to SCO in
redacted form.

17. For each source code file produced to SCO, IBM reviewed the origin codes or
copyright notices in the code to identify potentially confidential third-party material. IBM
located a copy of the relevant confidentiality terms and notified the third party prior to
production, when required.

18.  IBM obtained an AIX server with the hardware components necessary to produce
the data from CMVC. An IBM team created a working copy of the CMVC source code revision
system on the server. In order to retain CMVC database functionality that would allow SCO to
search and query the code and documentation being produced, IBM copied the entire contents of
the CMVC families that contained AIX-related content, and then removed the contents of the
source files and programmer’s notes that did not relate to AIX.

19. The server, which contained all the information described above, was made
available to SCO at the offices of Snell & Wilmer in Salt Lake City, Utah on March 18, 2005.
SCO’s outside counsel took possession of this server. Along with the server, IBM also has made
available to SCO general ATX and CMVC user documentation and a custom README file that
contains basic instructions on how to start and navigate the server, CMVC, the necessary IDs and
passwords, and a script to instruct SCO how to determine the changes made by each person who
contributed code to AIX, as recorded by CMVC. A copy of the README file is attached to this

Declaration as Exhibit A. A copy of the script is attached to this Declaration as Exhibit B.
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I1. Production of Dvnix Code and Documents from RCS

20.  Revision Control System (“RCS”) is the source code revision system that was
used by Sequent’s and IBM’s Dynix development organization. It also serves as a shared
electronic repository for programmer’s notes, design documents, and white papers. The source
code revision information in RCS dates back to 1988. Other than the Dynix source code stored
in RCS, IBM has searched for, but has not been able to locate, revision control information for
Dynix prior to 1988. RCS does not contain any source code or other information for the AIX
operating system.

21.  IBM has produced one hundred percent (100%) of the source code in RCS that is
part of or related to Dynix (including the base operatihg system and layered products,
development tools, and test programs). IBM also extracted, and produced to SCO, one hundred
percent (100%) of the Dynix-related design documents, white papers, and programmer’s notes
that were stored in RCS.

22.  The RCS server at IBM that contains source code and iﬁformaticn related to
Dynix also contains source code and material that is neither part of, nor related to, Dynix. IBM
has not produced source code or material in RCS for components that are unrelated to Dynix or
its code, internal design, or methods. IBM excluded components containing design,
manufacturing, and test information specific to IBM or Sequent hardware products, such as
hardware system designs, hardware test exercisers and other hardware test programs, and
hardware manufacturing-related components. IBM also excluded firmware source code
(machine-level code, distinct from the operating system, that is embedded into a computer
hardware device or placed on a computer system to function at a level below the computer’s
operating system), and other software programs that are distinct from the operating system, such

as middleware (software that provides support functions for software applications, such as
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application-to-application exchange of data, data storage management, and other services) and
applications.

23.  Extracting the source code that is part of or related to the Dynix operating system
required identification of the source code files that are not part of or related to the Dynix
operating system. A thorough review of the contents of the RCS system was undertaken by IBM
to determine which files are part of or related to the Dynix operating system.

24. Copies of both the source text file and the comma v file for each of the Dynix-
related code files were extracted from RCS. Comma v files are the files maintained by RCS that
provide the file development history since 1988 (or the inception of the file) for the particular
corresponding source code file in the Dynix operating system or related source code. The copies
were prepared in tape archive (“tar”) format, and then compressed using a zip program to allow
them to fit on the CDs. The total amount of this Dynix source code produced from RCS
represents more than 17 GB of uncompressed data.

25. For each source code file produced to SCO, IBM reviewed the copyright notices
in the code to identify potentially confidential third party material. IBM located a copy of the

relevant confidentiality terms and notified the third party prior to production, when required.

IIi. Production of AIX Design Documents, Programmer’s Notes, White Papers and
Code Qutside CMVC

26. IBM also searched for design documents, programmer’s notes, white papers and
AIX source code that are not stored in the CMVC database and has completed its production of
these documents. Certain AIX development teams keep a large portion of their work files and
documents, other than what is required to be stored in CMVC, in shared electronic repositories.
To collect a large volume of AIX design documents, programmer’s notes, whitepapers, and code,
and to avoid redundancy, IBM collected potentially responsive documents from shared electronic

repositories at a department, team, and project level. These documents were reviewed for
9

348736.1



~ Case 2:03-cv-00294-DAK-BCW  Document 620-2  Filed 02/13/2006  Page 11 of 20

responsiveness, third-party confidential information, and attorney-client privileged
communications, and responsive, non-privileged documents have been produced to SCO.

27.  IBM also located, from shared electronic repositories and from some data tapes,
some source code for the AIX operating system. Although it is likely that this code is
duplicative of the AIX source code already produced to SCO on the CMVC server as discussed
in Paragraphs 7-19, IBM was unable to confirm that the code is duplicative, and therefore has

produced this AIX source code to SCO, on CDs.

28. As Thave noted above, IBM does not maintain revision control information for
AIX source code pre-dating 1991. To the extent that any code for the AIX operating system
(that did not duplicate the code already being produced in CMVC) was found during the search
described in Paragraphs 26-27 above, it was produced. Paragraphs 29-31 below describe
additional search efforts IBM undertook to locate pre-1991 versions of AIX code. No versions
of AIX pre-dating 1991 were found.

29.  Inthe 1980s and early 1990s, IBM prepared vital records backups of AIX source
code and transferred them to a remote storage location. At some point in the 1990s, the ATX
vital records tapes were transferred to Austin, Texas. In late 2000, the tapes were determined to
be obsolete, and were not retained.

30. The AIX development organization contacted other IBM employees who were
known or believed to have been involved with the development or product release of AIX
versions prior to 1991. In addition, IBM managers and attorneys asked current members of the
AIX development organization whether they were aware of the location of pre-1991 releases of
AIX source code. No one asked was aware of any remaining copies of pre-1991 AIX source

code.

10
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31. Source code archives retained by the IBM group responsible for filing IBM
copyright registrations and maintaining some of the IBM copyright records were transferred to
IBM’s Austin site in 2000. IBM searched those archives; all of the source code in the archives
are duplicative of AIX versions and changes already produced on the CMVC server as discussed

in Paragraphs 7-19.

Iv. Production of Dvnix Design Documents, Programmer’s Notes, White Papers and
Code Qutside RCS

32.  RCS is the shared electronic repository that was used by Dynix developers to
store design documents, programmer’s notes, and white papers. As discussed above, IBM
collected responsive code and documents from RCS. In addition, IBM searched for and
retrieved potentially responsive materials from archived Sequent records. These documents were
reviewed for responsiveness, third-party confidential information, and attorney-client privileged
communications, and all responsive, non-privileged documents have been produced to SCO.

33. As noted above, IBM searched for, but was unable to locate, revision control
information for Dynix prior to 1988. IBM did locate some pre-1988 copies of archived Dynix
source code files (without revision control information), which were produced to SCO on CDs.

V. Contributors to AIX and Dvnix

34. As IBM previously noted in response to SCO’s Interrogatory 5, the list of 7,200
individuals who have or have had access to AIX or Dynix source code are the people who work
or worked on developing AIX and Dynix. Not all of these individuals, however, have made
contributions or changes to AIX or Dynix source code; for example, a development supervisor
may have access to CMVC or RCS, but may have never personally made any changes to the
code. Inresponse to the Court’s order that IBM provide information as to which persons made

contributions or changes to AIX or Dynix source code, IBM has identified the names, user IDs,

11
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and contact information (to the extent IBM has such information in its records) for all of the
individuals recorded by CMVC and RCS as having created or made changes to AIX or Dynix or
related source code files, and has produced all such information to SCO.

35. The total number of individuals who are recorded by CMVC or RCS as having
made contributions or changes to AIX or Dynix or related source code files is 2,704. This
number, while less than the 3,000 individuals contemplated by the Order, includes all individuals
who are recorded by CMVC and RCS as having made contributions and changes to AIX or
Dynix.

36. The list of AIX contributors contains 2,234 names. These names were obtained
by using CMVC tools to determine which CMVC users have ever created or modified AIX or
related source code since CMVC versioning was initiated in 1991. This list includes all of the
persons who are recorded by CMVC as having made changes to AIX source code. The list was
examined manually to merge the data for users who had multiple IDs or name changes.

37. IBM has also produced to SCO the user IDs for all of the individuals who made
changes or contributions to Dynix, as recorded by RCS. The list contains 470 user IDs and
identifies the number of files created or modified by each user ID. IBM reconstructed and
reviewed archived Sequent records and questioned former Dynix developers, and has provided to
SCO all of the corresponding employee names and contact information that were obtained.

38. The CMVC and RCS revision control data produced by IBM include complete
information (to the extent such information is recorded by CMVC or RCS) as to which
individuals made which specific contributions or changes to AIX or Dynix source code, as well
as when each such change was made.

39.  For AIX, the contributions and changes made by each person can be determined

by running a simple script, a copy of which was produced to SCO along with the CMVC system

12
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on March 18, 2005. A copy of the script is also attached to this Declaration as Exhibit B. Using

the script, SCO can type in any individual user ID, and the script will produce as its output a

detailed list of all of the contributions and changes made by that user.

40.

For Dynix, information about each change made to each file in the Dynix source

code, including the date and time the change was checked-in to the RCS system, who checked-in

the change, the number of lines of code added and deleted from the previous revision of the file,

and a log message entered by the person who checked-in the change can be ascertained using

standard RCS tools, such as the “rlog” command. For example, to determine the change history

of the base_callback.c,v file in the 4.6.1 version of the Dynix base operating system, SCO can

type “rlog base_callback.c.,v”, which results in the following output:

$ rlog base_callback.c,v

RCS file: base_callback.c,v;
head: 1.4

branch:

locks: ;  strict

access list:
symbolic names:
comment leaderx:
total revisions: 6;
description:
base_callback.c

v4_6_1lp: 1.4.3;
no&x n

revision 1.4
date: 97/09/29 18:20:23;
branches: 1.4.2; 1.4.3;

author:

Working file:

v4_6_1: 1.4; v4_6_0p: 1.4.2;

selected revisions: 6

mis; state: Exp;

Made appropriate use of SYMUSED lint directive in this file.

PR #230499 / SCN rtol03l.

revision 1.3

date: 95/11/03 03:08:44; author:
lint fix.

revision 1.2

date: 95/11/03 02:01:20; author:

Added lint ref for base_callback.

revision 1.1

date: 95/11/02 20:14:52;
Initial revision
revision 1.4.3.1

date: 20/1./3. 6.:0.:6.;
Branch for v4_6_l1p
revision 1.4.2.
date: 20/0./9.
Branch for v4_6_0p

author:

1
5.:8.:1.; author:

mjs; state: Exp;

mjs; state: Exp;

base_callback.c

lines added/del:

lines added/del:

lines added/del:

v4_6_0: 1.4;

/9

5/2

20/2

6/2

: meneil; state: Exp;
hbeare; state: Exp; lines added/del:
breazile; state: Exp; lines added/del: 6/2

348736.1
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41. I declare under penalty of perjury that the foregoing is true and correct.

Executed: Mayz , 2005

Salt Lake City, Utah

AR~

Todd M. Shaughnessy

14
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CERTIFICATE OF SERVICE

I hereby certify that on the yé day of May, 2005, a true and correct copy of the

foregoing was sent by U.S. Mail, postage prepaid, to the following:

Brent O. Hatch

Mark F. James

HATCH, JAMES & DODGE, P.C.
10 West Broadway, Suite 400

Salt Lake City, Utah 84101

Stephen N. Zack

Mark J. Heise

BOIES, SCHILLER & FLEXNER LLP
100 Southeast Second Street, Suite 2800
Miami, Florida 33131

Robert Silver

BOIES, SCHILLER & FLEXNER LLP
333 Main Street

Armonk, New York 10504

AP Bl

Todd M. Shaughnessy

15
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DENVER

Snell & Wilmer .

LLE

LAW OFFICES LAS VEGAS

15 West South Temple PHOENIX
Suite 1200

Gateway Tower West SAITLAKE CITY

TUCSON

Salr Lake Ciry, UT 84101
801.257.1900 P
801.257.1800 F
swlaw.com
Todd M. Shaughnessy
-257-193
bt December 5, 2005

ishaughnessy@swlaw.com

VIA FACSIMILE AND U.S. MAIL

Edward Normand

BOIES, SCHILLER & FLEXNER LLP
333 Main Street

Armonk, NY 10504

Re:  SCOv. IBM; IBM v. SCO

Dear Ted:

We have completed a preliminary analysis of SCO’s interim disclosures
and supplemental interrogatory responses pursuant to the Court’s order of July 1, 2005.
As stated in IBM’s memorandum in opposition to SCO’s objection to Magistrate Judge
Wells™ order dated October 12, 2005, SCO’s disclosures and interrogatory responses fall
far short of SCO’s obligations. We ask that SCO remedy these shortcomings no later
than December 22, 2005, when it submits its final disclosures and updates its

interrogatory responses.

As you know, IBM’s discovery requests, and the Court’s orders called for
SCO to disclose the allegedly misused material with specificity. For example, SCO was
required fo identify the allegedly misused material by version, file and line of code. In
addition, to the extent SCO contends IBM has infringed its copyrights, SCO was required
to identify and match up the allegedly infringing and allegedly infringed material by
version, file and line of code. To the extent SCO contends that IBM has breached its
contractual obligations by contributing code to Linux, SCO was required to identify the
material alleged to have been contributed improperly by version, file and line of code,
and to the extent the allegedly confributed material is not Unix System V code, but is in
any sense alleged to have been based on or resulted from Unix System V code, the
version, file and line of Unix System V code from which the allegedly contributed

material is alleged to derive or result.

Despite IBM’s requests and the Court’s orders, SCO’s interim disclosures
and interrogatory responses fail to specifically disclose all of the allegedly misused
material as required. For most of the allegedly misused material, SCO still fails to
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Snell & Wilmer

LLE

Ted Normand
December 5, 2005
Page 2

disclose (1) files and lines of code in Linux; (2) files and lines of code in AIX or Dynix;
and (3) files and lines of code in UNIX System V. Furthermore, in the few instances
where SCO does identify specific lines of Linux, AIX, or Dynix code as allegedly
contributed material, SCO generally fails adequately to provide any identification of the
lines of Unix System V code from which the allegedly contributed material is alleged to .
derive or result. Any such linkage to Unix System V code should be done in an
unambiguous manner—for example, through tables listing and matching up file names
and line numbers between the allegedly misused non-Unix System V code, and Unix

System V code.

Moreover, SCO’s interim disclosures and supplemental interrogatory
responses are unclear as to how they relate to SCO’s prior interrogatory responses. It is
not clear, for example, whether SCQO’s latest disclosures are cumulative or merely
supplement its prior disclosures, especially since there are inconsistencies among SCO’s
various responses. SCO’s interim disclosures are likewise unclear as to how the
allegedly misused material relates to SCO’s different causes of action for example, it is
unclear whether certain of the allegedly misused material relates to SCO’s contract
claims, SCO’s copyright claims, IBM’s claim seeking a declaration of noninfringement,

or a combination of these claims.

To avoid confusion, comply with the Court’s orders and avoid
unnecessary motion practice, SCO should (1) provide the requisite specificity in its final
disclosures; (2) make its final disclosures and updated interrogatory responses
cumulative; and (3) make clear to which of the claims the allegedly misused material
relates. As IBM understands the Court’s orders, SCO may not challenge any allegedly
misused material not properly disclosed in SCO’s final disclosures. IBM intends to ask
the Court to preclude SCO from pursuing any claims regarding allegedly misused
material not properly disclosed on or before December 22, 2005.

Finally, we reiterate our previous request that SCO provide its disclosures in a
usable electronic format, just as it did with its privilege log. We do not believe there is
any reason it cannot do so and would prefer not to have to raise this issue with the Court

at the December 13 hearing,
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TMS:dw

cc: Brent Hatch
David Marriott
Peter Ligh
Amy Sorenson
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