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I, Amy F. Sorenson, declare as follows:
1. [ represent IBM in the lawsuit brought by SCO against IBM, titled The SCO

Group, Inc. v. International Business Machines Corporation, Civil No. 2:03-CV-00294 DAK (D.

Utah 2003). This declaration is submitted in support of IBM’S Motion to Compel Production of
Documents on SCO’s Privilege Log.
2. Submitted herewith are true and correct copies of the following documents:

(a) Exhibit 1 is material printed from Bell Labs (Lucent Technologies) web
site, entitled “The Creation of the Unix Operating System”, available at
http://www .bell-labs.com/history/unix/#;

(b) Exhibit 2 is a copy of an AT&T News Release, dated June 25, 1990,
available at http://www.att.com/news/0690/900625.ula.html;

(©) Exhibit 3 is a copy of an AT&T Press Release, dated June 14, 1993,
available at http://www.att.com/news/0693/930614.ulb.html;

(d) Exhibit 4 is a copy of the Asset Purchase Agreement between The Santa
Cruz Operation, Inc. and Novell, Inc., dated September 19, 1995, including schedules 1.1(a) and
1.1(b), but excluding all other schedules, amendments, and attachments;

(e) Exhibit 5 is a copy of a News Release from The Santa Cruz Operation,
Inc., dated May 4, 2001, available at www.tarantella.com/news/releases/2001/6988.html;

§3] Exhibit 6 is a copy of a News Release from The Santa Cruz Operation,

Inc., dated May 7, 2001, available at http://www.tarantella.com/news/releases/2001/6995.html;
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(g)  Exhibit 7 is a copy of a News Release from The Santa Cruz Operation,
Inc., dated May 10, 2005, available at http://www tarantella.com/news/releases/2005/9.html;

(h) Exhibit 8 is a true and correct copy of a letter from Amy F. Sorenson to
Edward Normand, dated September 2, 2005;

(i) Exhibit 9 is a copy of a letter from Edward Normand to Amy F. Sorenson,
dated September 16, 2005.

3. I declare under penalty of perjury that the foregoing is true and correct.

M
Executed: September 'z__, 2005.

Salt Lake City, Utah %

Amy F. Sorenson

3658282
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The Creation of the UNIX* Operating
System

After three decades of use, the UNIX* computer operating system from Bell Labs is still reg:
of the most powerful, versatile, and flexible operating systems (0S) in the computer world.
is due to many factors, including its ability to run a wide variety of machines, from micros tc
supercomputers, and its portability -- all of which led to its adoption by many manufacturer:

Like another legendary creature whose name also ends in 'x,’ UNIX rose from the ashes of a
organizational effort in the early 1960s to develop a dependable timesharing operating syste

The joint effort was not successful, but a few survivors from Bell Labs tried again, and what
a system that offers its users a work environment that has been described as "of unusual si
power, and elegance...."

The system also fostered a distinctive approach to software design -- solving a problem by
interconnecting simpler tools, rather than creating large monolithic application programs.

Its development and evolution led to a new philosophy of computing, and it has been a newt
source of both challenges and joy to programmers arcund the world.

Next: Before Multics there was chaos, and afterwards, too

The Creation of the UNIX* Qperating System

Bell Labs' Early Contributions to Computer Science
+ Lucent's Contributions to Computer Science, Software and Data 1
® For mere information

Terms of use Privacy statement Agere

Copyright ® 2002 Lucent Technologies. All rights reserved. *

http://www.bell-labs.com/history/unix/ 9/26/2005
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== ATeT

News Release

Dick Muldoon
201-829-7212 (office)
201-635-6699 (home)

FOR RELEASE MONDAY, JUNE 25, 1990

MORRISTOWN, N.J. -- AT&T's UNIX Software Operation today was renamed UNIX System
Laboratories, Inc.

The change in name follows the recent reincorporation of AT&T International's European and Asian
UNIX(R) System business subsidiaries as wholly owned subsidiaries of UNIX System Laboratories,
Inc. Relevant AT&T and UNIX Software QOperation assets were assigned to the new company in
November 1989.

"Today's announcement reflects the changes that have taken place in the way AT&T develops, markets
and manages UNIX System V," said Larry Dooling, president of UNIX System Laboratories (UJSL).
"USL is a separate business, committed to powering the Open Systems revolution by creating and
providing our customers with the best system software, tools and services. We are committed, in concert
with UNIX International and in accord with Ul's UNIX System V Roadmap, to keep UNIX System V
and other USL products at the heart of the worldwide Open Systems movement."

Peter Cunningham, president of UNIX International, said, "In the last 18 months AT&T has made good
on its commitment to treat UNIX System V as the industry asset it is and to open the UNIX System V
development process to the entire industry. We look forward to working with USL for years to come,
managing the evolution of UNIX System V in the best interests of all vendors and customers who invest
in Open Systems."

UNIX System Laboratories also announced an internal restructuring of the company into two business
units: UNIX System V Software and Open Solutions Software.

The UNIX System V Software business unit, headed by Michael J. DeFazio, is responsible for the
evolution of the UNIX System V base operating system. The Open Solutions Software business unit,
headed by Joel A. Appelbaum, is responsible for system software that complements the base operating
system. Such products include the C and C++ programming languages and network system software,
such as the TUXEDO(TM) Transaction Processing System and the OSI Communications Platform.

UNIX System Laboratories Europe, Ltd., managed by Robert W. Mitze, is headquartered in London.
UNIX System Laboratories Pacific, Ltd., managed by James L. Clark, is headquartered in Tokyo. Both
operations were formerly subsidiaries of AT&T International.

The UNIX Software Operation was created as a separate business unit of AT&T in January 1989, in
order to separate AT&T's UNIX System source code business from its computer systems business.
UNIX System Laboratories, Inc., was incorporated as a separate subsidiary of AT&T in Delaware in
November 1989,

http://www att.com/news/0690/900625.ula.html 9/26/2005
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UNIX International (UI) is a consortium of industry vendors and end users committed to UNIX System
V as the base of the worldwide Open Systems movement. Ul provides technical guidance to USL on the
evolution of UNIX System V through the UNIX International UNIX System V Roadmap process.

KEYWORDS:

| search ATET +

Terms gnd Conditions. Privacy Policy
Copyright © 1998 AT&T. All rights reserved.

http://www.att.com/news/0690/900625 .ula.html 9/26/2005
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== ATel
News Release —

FOR RELEASE MONDAY, JUNE 14, 1993

Novell completes acquisition of UNIX System Laboratories

PROVO, Utah -- Novell Inc. the computer networking company announced the completion of its
acquisition of UNIX System Laboratories following a vote of approval Monday by the shareholders of
USL.

Novell will exchange 11.1 million shares of its common stock for the outstanding shares of USL stock it
does not already own. The tax-free exchange of shares is being accounted for as a pur- chase. As
indicated in December 1992 when the transaction was first announced, Novell expects to incur a one-
time write-off of purchased research and development of approximately $270 million, based on the
valuation of the transaction.

This write-off will be reflected in Novell's financial results for its third fiscal quarter ending July 31,
1993. On a per share basis, this purchased R&D will represent a charge against Novell earnings of up to
85 cents in its third fiscal quarter.

USL has become a wholly owned subsidiary of Novell. Roel Pieper continues as president and chief
executive officer of the USL subsidiary, reporting to Raymond J. Noorda chairman of Novell. Pieper
also becomes an executive vice president at Novell. The Univel company, formed as a partnership
between Novell and USL in December 1991, continues to operate from its headquarters in San Jose,
California.

Completion of the acquisition follows the signing of a letter of intent between Novell and AT&T on
Dec. 20, 1992. The companies reached a definitive agreement for the transaction on Feb. 16, 1993.

AT&T now holds approximately 9 million shares of Novell com- mon stock, or three percent of the
outstanding shares, after ex- changing their 77 percent interest in USL for Novell stock. AT&T has
indicated its intention to hold its shares of Novell as an investment.

USL, based in Summit, N.J., develops and markets the UNIX* System V operating system, the
TUXEDOQO* Enterprise Transaction Processing System, the C++ Programming Language System and
other standards-based system software products to the worldwide com- puter industry. USL also
provides education and management con- sulting for UNIX systems and related technologies.

Univel develops and markets UnixWare*, an easy-to-use UNIX system that is tightly linked to network
services provided by Novell's NetWare* system software. UnixWare is an advanced 32-bit operating
system for computers using industry standard Intel microprocessors.

Novell Inc. is the computer networking company, developer of network services and spectalized and

general purpose operating system products, including NetWare, UnixWare and Novell DOS. Novell's
NetWare network computing products manage and control the sharing of services, data and applications

http://www.att.com/news/0693/930614.ulb.html 9/26/2005
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among computer workgroups, departmental networks and across enterprise-wide in- formation systems.

* UNIX is a registered trademark in the United States and elsewhere, licensed exclusively through X/Open Company
Ltd. NetWare and TUXEDO are registered trademarks of Novell Inc. UnixWare is a trademark of Univel.

For information about UNIX system, visit Novell's website http://www.novell.com/.

For information about the services AT&T offers, customers should visit:

AT&T Business Services
ATE&T Wireless Services
AT&T PrePaid Card Center
AT&T Consumer Catalog
AT&T Small Business Catalog

KEYWORDS:

News Online | Press Archive | Newsroom | Search Press Archive | Customer Service | FAQs

| Seareh ATET =+

Terms and Conditions. Privacy Policy

Copyright © 1998 AT&T. All rights reserved.

http://www.att.com/news/0693/930614.ulb. html 9/26/2005




Case 2:03-cv-00294-DAK-BCW  Document 519-1

EXHIBIT 4

Filed 09/26/2005

Page 12 of 44




Case 2:03-cv-00294-DAK-BCW  Document 519-1  Filed 09/26/2005 Page 13 of 44

ASSET PURCHASE AGREEMENT .
BY AND BETWEEN
THE SANTA CRUZ OPERATION, INC.
AND
NOVELL, INC.

Dated as of September 19, 1995
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ASSET PURCHASE AGREEMENT

. This ASSET PURCHASE AGREEMENT (the “Agreement”) is made and
entered into as of September 19, 1995 by and between The Santa Craz Operation, Inc, a
California corporation ("Buyer”) and Novell, Inc, a Delaware corporatioa (“Scller”),

RECITALS

A Seller is engaged in the business of developing a line of software products
curently known as Unix and UnixWare, the sale of binary and source code licenses to
varigus versions of Unix and UnixWare, the support of such products and the sale of
other products which arc directly relatad to Unix and UnixWare (collectively, the
"Business™). ‘ ’

B.  The Boards of Directors of each of Sefler and Buyer believe it is in the
best interests of each company and their respective stockholders that Buyer acquire
certain of the assets of, and assusce certzin of the Habilides of Seller comprising the
Business (the "Acquisidon®).

C. Ia connection with the Acquisition Buyer will issue to Seller 6,127,500
shares of Comuon Stock of Buyer (the "Shares”). :

D.  In connection with the acquisition by Sefler of the Shares, Buyer and Seller
desire to set forth cemain agreements with respect to the gavernance of Buyer following
the closing of the Acquisition.

NOW, THEREFORE, in consideration of the covenanrs, promises and
representations set forth herein, and for other good and valuable consideration, the
partes agres as follows:

ARTICLE I
THE ACQUISITION
1.1 Purchase of Assets.
. (a)  Purchase and Sale of Assets. On the terms and subject to the
conditions set forth in this Agreement, Seller will sell, convey, transfer, assign and deliver
1o Buyer and Buyer will purchase and acquire from Selles on the Closing Date (as

defined in Section 1.7), all of Seller’s right, title and interes: in and co the assets and
properties of Seller relating to the Business {collectvely the “Assats™) ideatified on

IPUPAINRBAG 1L T9R1.04
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Schedule 1.1 (a) hereto. Notwithstanding the foregging, the Assets to be so purchased
shall not include thase assets (the *Excluded Assets®) set forth on Schadule 1.1 (b):

(b) Assumutioﬁ of Liabilities. At the Clasing, Buyer shall
assume those obligations and liabilitics of Seller set forth an Schedule 1.1(¢) hereto
(collectively, the "Assumed Liabilities™).

(¢)  Liabiliies Not Assumed. Other than the Assumed Liabilifics,
Payer shall noi assume, nor shail Buyer or any affiiiate of Buyer be deemed to have,
assumed or guarantesd, any ather linbility or obligation of any nature af Sefler, ot claims
of such liability or obligation, whether accrued, matured or vnmatared, liqnﬁ.datcd or
unliquidated, fixed or contingent, known or unknown arising out of () acts or
“ocaurrences related ta any of the Assets, prior ta the Closing Date, or (ii) any other
liability or obligation of Seller which is not an Assumed Liability (collectively, the
"Unassumed Liabilities”). Seller will remain responsible for all Unassumed Liabilities.

12  Pavments,

(2) Cogsideration for Assets: Stgck. Og the terms and subject to
the condidons set forth in this Agrcement, as full payment for the transfer of the Assets
by Seller to Buyer, at the Closing Buyer shall assume the Assumed Liabilites and issoe
to Seller 6,127,500 shares of fully paid 2nd nonassessable shares of Common. Stack of
Buyer (the “Shares” or the "Purchase Price").

_ (b)  Rovalties. Buyer agrees to collect and pass through to Seller
one hundred percent (100%) of the SVRX Royalties as defined and described in Section
4.16 hereof. Seller acrees to pay Buyer an admimistrative fec of five percemt (5%) of the
SVRX Rayalties. Seller and Buyer further acknowiedge 2nd agres that Seller is retaining
all rights to the SVRX Royalties notwithstanding the transfer of the SYRX Liczases to
Buyer pursuant hereto, and that Buyer only has legal title and not an equirable interest
in such royalties within the meaning of Secton 541(d) of the Bankruptey Code. For
purposes of administering the collection. of SVRX Raoyalties, the parties acknowledge
that the royalties shall contimie to be recognized as royalties by Seller on an ongoing
basis and the parties shall take such commercially reasonable steps as may be aecessary
to effectnate the foregoing for financial accounting and tax purposes. In addition, Buyer
agrees to maks payment to Seller of addidonal royalties retained by Seller in respect of
the transfer of UnixWare and on account of Buyer’s future sale of UnixWare produocis.
The amounts and timing of additional rayalties to be paid in connection with Buyer's

.sale of the UnixWare products are ideatified in detail o Schedule 12(b) hereto. Seller
shall be eatitled to conduct periodic andits of Buyer conceroing all royalties and
payments due to Seller hereunder or under the SVRX Licenses, provided that Selfer
siall conduct such audits after reasanable aotics ta Buyer and during normal business
hours aud shall not be entitled 1o more than wo (2) suca audits per year, The cost of

FPHPAINRENDTILT9EY .06 - -
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any such andit shall be borne by Seller, untess such audit reveals 2 payment shorfall in
excess of 39 of amoums due hcrcund:r in which case the cost of such audit shali be
borue by Buyer.

(c) Allgcation of Purchase Price. Within 45 days following the
Closing Buyer shall prepare and deliver to Seller, suject to SeBler’s appraval, an
allocation of the Parchase Price plus any other consideration properly allocable among
the Assets (the "Allocation”). The parties agree that all tax returns and reports
(including Internal Reverme Service (TRST) Formm 8534) and all Snandal smtmems shali
be prepared in a manmer consistent with (and the parties shall not otherwise take a
position inconsistent with) the Allocation unless required by the IRS or state taxing
authority. The Allocation shall be prepared in 2 manner consistent with Section 1060 of
the Internal Revenue Code of 1986, as amended (the "Code”), and the fncome tax
regulations prommlgated thercunder.

(d) Trapsfer Taxes. Buyer shail pay and promptly discharge
when due the entire amount of any and all sales and use tax (“Sales Taxes”) imposed or
levied by reason of the sale of the Assets to Buyer. Tue parties shall cooperate with

cach other to the extent reasonacly requested and legally permitted to minimize aoy such
Sales Taxes,

15  Tragsier of Customers.
(2)  Transfer of Customers.

1) Intent. It is the intent of partics hereto that all of the
Business and all of Seller’s backlog, if any, relating to the Business be mansferred to
Buyer. Accordingly, all pardes agree to facilitate the transfer of customers of the
Business from Seller to Buyer following the Closing.

(i) Purchase Order Data. Seller shall make available to
Buyer, upon reguest {A) a list of all outstanding written customter orders, purchase
orders and other customer commitnents fram the curreat customers of the Business (the
"Current Custgmers”), (B) the names of all current Customers, and (C) data regarding
Seller’s standard cost of sales for the items covered by such orders, and shall provide.
upon request such other informadon as is {AA) relevant to profitability on such items,

(BB) available to Seller without incurring unduc effort or expense and (CC) requested
by Buyer.

(i) Trangfer of Ocders: Assignments. Prior to the Closing,
Seller and Buver agres to caoperate with each ather in conducting joint contacts with the
Current Customers {as appropriate) for the purpose of atiempting to obtain such
customers’ coaseat to transfer orders from Seller to Buyer (or to issue new orders to
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Buyer for the same or similar items) and to assign Seller’s rights and benefits under the
contracts included in the Assets to Buyer as of the Closing.

(iv) Assurnption_of Obliration. To the extent that ax
order is transferred or assigned 1o Buyer or that Buyer accepts 2 new purchasc order
from a Current Customer, Buyer agrees to assume and perform all abligations
thereunder. ' '

14  Non-Assipnment of Certaig liems. Notwithstanding anything 1o the
contrary in this Agreemant, to the exiemt that the assignment or license hereunder of amy
of the Assets shall require the cousent of anty other party (or in the event that any of the
Assets shall be nonassignable), neither this Agrecment nor any action taken pursaant to
its provisions shall comstitirte an assignment or license or an agreement to assign or
license such Asserts if the requisite conseats are not cbiained and such assigmanent or
licsnse or attempted assignment or license would constitute a material breach or resuit
in the loss or diminution thereof; provided, however, that Sefler shall, at its own expense,
use reasonable commerdial efforts ta obtain all third party consents necessary to assign
or license the Assets to Buyer, and Seller hereby conseats to Bayer using such efforts as
it deems necessary or appropriate 10 effect the same. In the event that notwithstanding
the efforts of Seller and Buyer all assignments or licenses needed to assign or license the
Assets to Buyer canaat be provided to Buyer, Scller shall negotiate an alternative
assignment or license as to such Assets so as to afford Buyer, to the extent practicable,
the same or similar benefits and rights as if such assignment or license had occurred.

15  Tropsitional Contracts. The parties acknowledge that it may not be
practical or advisable to assign or termirate cartain comracts (such as Seller’s Master
License Agrezments ("MLAs")) pursuam to which Seller has granted third parties rights
to sell, distribuze, obtain support and/or maintain Sefler’s UnixWare products (sach
coauacts to be referred to hereinafter collectively as the "Transitional Contacts™). In
such cases, Seller and Buyer will use diligent efforts to transition such business
- {concerning the Business only) and the customer relationship relating to such. business to
Buyer such that any new agresments concerning the Business will be entered into by, and
support and maintenance will be provided by, Buyer, except where Buyer is unable to do
so. In any event, Buyer shall be entitled to the revenue and bencfits recsived by Seller
reasonably attributable to support or maintexance of the products pursuant to the
Transitiopal Contracts (even if prepaid before Closing) net of Seller’s identifiable direct
. expenses of support and maintenancs related specifeally thercto and documented to
Buyer. Seller may retain such units of inveatocy of products as it desms reasonably
necessary solely to satisfy customers under Transitional Contracts in accordance with this
paragraph if Buyer is unable to do so. Following the Closing, Seller shall nort eater into
any new Transidonal Contracts nor extend the term of any exisdug contract. Except for
revenue from MIAs, Buyer and Seller shall negotiate 2 mumally accepeable arrangement
to afford Buyer the benefits of ongoing liczases which are inteaded to be assigned
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hereunder as part of the Assets but which camat be assignad due to third party -
objections.

16  License Back of Assets. Concurrent with the Closing, Buyer shail
execute a license agreement under which it shafl grant to Seller a xoyalty-free, perpetnal,
worldwide license to (7) all of the techmology included in the Assets and (i) all
derivatives of the technology iucluded in the Assets, indnding the "Eiger” product release
(such licensed back technology to be referred to collectively as "Licersed Techmolagy”).
Seller agrees that it shall use the Licensed Techmology only (i) for intemal purposes
without restriction ar (&) for resale in bundled or integrated producis sald by Seller
which are not directly competitive with the core products of Buyer and in which the’
Licensed Technology does not constitute 2 primary portion of the value of the total
bundled or integrated product. The license agreement shall include reasonable
pravisions conceming Buyer's obligation to provide documentation and support for the
Licensed Technology. The license agraement shall also provide Seller with an undimited
royalty-fres, perpetual, worldwide License to the Licensed Technology upon the
ocaurrence of 2 Change of Courrol of Buyes described m Section 63(c) hereol In the
event of a Change of Control of Seller (as defined in Section 6.6 hereaf}, the license
granted pursuant to the liccnse agresment shall be limited to Seller’s products either
develaped or substantially ‘develaped as of the tme of the Change of Control.

1.7  Closips.

(a) . Closing Ualess this Agrezment is earlier termimated
pursuant ta Artde VIL the closing of the transactions contemplated by this Agreement
(the “Closing™) shall he held at the offices of Wilson, Sonsini, Goodrich & Rasati, 650
Page Mill Road, Palo Alto, Califorma 94304, at 10:00 am. on the date which is twao
business days following satisfaction ar waiver of the last of the conditons to Closing as
set forth in the Artide IV hereof, ar on such other time and/or date as the parties agres
(the acrual date on which the Closing acaurs is referred to herein as the "Closing Date”).

(8) Deliverv. At the Closing:

(i) Buyer shall deliver to Seller an instrument of

assumption of liabilities by which Buyer shall assume the Assumed Lmbﬂmcs as of the
Closing;

x) Buyer shall deliver to Seller a certificate or cartdcates
represendng the Shares;

(iif) Seller shall deliver ta Buyer all bills of sale,
endorsements, assigmments, consears to dssignments to the extent obtaned and other
instrumests and docuraens as Buyer may reasogably request o sell, canvey, assign,
trapsfer and deliver 10 Buyer Seller’s title to all the Assets; and
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(iv) Seller and Buyer shall deliver ar cause o be delivered
to one another such other instruments and documents necessary oc appropriate to
evideuce the due execution, delivery and performance of this Agreement

(c) Taking of Necessary Action: Forther Action. I, at any time
after the Closmg Date, any further action is necessary or dedrable to carry out the
purposes of this Agreement the parties agree to take, and will take, all such lawful and
geccssary and/ar desirable action

ARTICLE NI
REPRESMTIONS AND WARRANTIES OF SELLER.

Except as described with reasonable particularity in the Seller Discdlosure
Schedule (which shzil cross-refercnce to the particuiar section helow to which such
description applies) delivered by Seller to Buyer simultaneously with the execution of this
Agreement, as such Seller Disdosare Schedule may be updated and/or amended
pursuant to Section 4.11 hereof (the “Seller Disclosure Schedule™), Seller represents and
warrants to Buyer thar '

2.1  Qrvanization, Standing and Power. Seller is a corporation duly
arganized, validly existing and in good standing under the laws of its state of
incorporation, and has all requisite corporate power and authority to own, operate and
lease its properties and to carry on its business as ogw bcing conducted. Seller is duly
qualified 23 3 fozeign corporation and is in good standing in each judsdiction in which
the failure ta so qualify reasonably would be expected to have a material adverse effect
on the Business Condition of the Business. (As used in this Agreement, "Business
Coundition" with respect to any corporate entity, group of corporate entities or the
Business shall mean the busiress, financial conditien, results of aperations and asséts of
such corporate endity, group of corporate entities or the Business, as the case may be.)
Seller has made available to Buyer complete and correct copies of the Cerdficate of
Incorparation and Bylaws of Seller, as amended to the date hercof.

22  Authority. Seller has all requisite corporate power and authority to
enter inta this Agresment aud, to consummate the transactions contemmplated bereby.
The execution and delivery of this Agvesment, the performance by Seller of its
obligadons hereunder and the consummarion of the ransacdons contemplated hereby
have been duly and validly anthorized by all necessary corporate acticn on the part of _
Seller, and have besn approved by the Board of Directors of Seller. No other corporate
proczeding oa the part of either Selles is necessary to authorize the execution and
+ delivery of this Agresment by Seiler or the performance of Seller's obligatious hereunder

or the consummarion of the transactions contemplated kereby, This Agrezment has
=0 duly execated and delivered by Seller and consdtutes a legal, valid and binding
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obligarion of Seller enfarceable against Seller in accordapce with its terms, except as
exaforcement may be limited by bankruptcy, insolvency, ar other similar laws affecting the
enforcement af creditors” rights gencerally and except that the availability of equitable
remedies is subject to the discretion of the court before which any praceeding therefor
may be brought. Subject to satisfaction or waiver of the conditions set forth in Asticle V
the execution and delivery of this Agreement does not, and the consummation of the
transactioos contemplated hereby will not, conflict with or result in any violation of any
stanrte, law, rule, regulation, judgment, order, decres, or ordinance applicable to Seller,
or its propexties or assets that, individually or in the aggregate, reasonably wouid be
expected to have a material adverse cffect on the Business Cendition of the Business, ot
conflict with any provision of the Certificate of Incorporation or Bylaws of Seller or
result in any breach or defanlt (with or without notice or lansc of time, or both) under,
or give risc to a right of termination, cancellation or acecleratian of amy obligation or to
loss of a material benefit under, or result in the creation of a liem or encombrance oo
any of the propertics or assets of Seller pursuant to any agreement, contract, note,
mortgage, indenture, lease, instrument, permit, cancession, franchise or license to wiich
Seller is a party or by which Seller or its properties or assets may be bound that would
reasonably be expected, either individually or in the aggregate, to have 2 material
adverse effect on the Business Cooditon of the Business). No copsent, approval, order
or atharization of, or registration, declaration or filing with, any court, administrative
agency, cammission, regulatory authority or ather governmental authority or
insirumentality, domestic or foreign (a “Govermnental Entity”), is required by or with
respect to Seller in comnection with the execution and delivery of this Agreement ar the
consummation by Seller of the transactions contemplated hereby, except for (i) the fling
of a pre-merger notification report under the Hart-Seott-Rodine Antitrust Improvements
Act of 1976, as amended (the “HSR Act”), (i) those required to be made or obtained by
Buyer or any of its affiliates, (iii) such consents, approvals, orders, anthorizations,
registrations, dedaratiens and filings as would not have 2 material adverse effect on the
ability of Seller to transfer the Asscts to Buver at the Closmg.

23  Finandal Statements. Seller has furnished Buyer with unandited

. financial information concerning the Business a5 of July 31, 1995 (the foregoing financial
information is referred to collectively as-the “Business Finandial Information”). The
Business Financial Information has besn prepared in accordancs with generally acespted
accounting principles consistently applied (except as may be indicated in the notes
thereto) and fairly present, in all material respecss, the financial position of the Business
as at the dates thereof and the results of operations for the periods then ended. There

has beext Do material change in Seller’s accounting policies during such periods relating
to the Business. :

24  Compoliancs with Law. Seller bas conducezed the Business so as to
comply in all material respects with all laws, rules and regulations, judgmenss, decress or
orders of any Governmental Entity apolicable to i operatons except where the faiture
50 to comply reasouably would not be expected to have 2 material adverse ¢fect on the
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Business Canditian of the Business. As of the date hereof, there are no judgments or
orders, injunctions, decrees, stipulations or awards (whether rendered by a cowrt or
admimistrative agency or by arbitration) against Seller with amy continuing effect that
reasonably wauld be expected to have a material adverse affect on the Business
Conditian of the Business. To the knowledge of Seller, there is na investigation by any
Governmental Entity with respect to Seller pending against Seller which i3 reasonably
likely to have a material adverse effect on the Business Condition of the Business.

25  No Defaults To the knowledge of Seller, Seller is not, nor has it
received written notice that it would be with the passage of time, (i) in viclation of any
provision of its Certificate of Incorporation or Bylaws or (if) in default or violanion of
amy term, condition or provision of (A) any judgment, decree, order, injunction or
stipulation applicable to the Business or (B) any agrecment, note, martgage, indeuture,
contract, lease or instrument, permit, concession, franchise or ficense ta which Seller is a
party (with respect to the Business) or by which the Business may be bound, in any such
case in a2 manner that reasonably would be expected to have a material adverse effect on
the Business Condition of the Business. -

: 2.6 Litieadon. There is no action, suit, proceeding, daim ot
governmental jnvestigation pending or, to the knowledge of Seller, threatened, agaiost
Seller that reasonably would be expected to have a material adverse effect on the
Business Condition of the Business. There is no action, suit, proceeding, claim or
governmental investigation pending against Seller as of the date hereof thar in any
manner-challenges or secks to prevent, enjoin, alter or materially delay any of the
trapsactions contemplated hereby.

27  Absencs of Certain Chapges. Since July 31, 1995, Seller has
conducted the Business in the ordinary course and, except for the execution, delivery and
performance of this Agreement or as required bereby, there has not ocawrred: (a) any
material adverse change in the Business Condition of the Business; (b) amy entry mnto amy
material commitment or transaction by Seller relating to the Business, other than in the
ardinary course of business; (¢) any damage, destruction or loss, whether covered by
insurance or nat, materially and adversely affecting the Business Condition of the
Business; (d) any acquisition or disposition of 3 material amount of property or assets of
Seller rclating to the Business outside of the ordipary course of business; (¢) any transfer
oc grant by Seller of a right under any Seller Intellectual Property Rights (as defined in

Section. 2.10 bereof), other than those wansferred or granted in the ordinary course of
business.

28  Agreements. With respect to the Business, Seller is not 2 party (o,
and the Business is not subject to:

(2)  Agy unioa contract or any employment cantract or
arrangement providing for fumure compensation, writien or oral, with any officer,
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\

consultant, director or employee which is not cancelabie by Seller on 30 days’ notice or
less without penalty or obligation to make payments related to such termination, other
than (A) (in the case of employees other than execative officers of Seller) such
agresments as are not materially different from standard arrangements offered to
employces_generally in the ordinary course of business consistent with Seller’s past
practices 2nd (B) such agreements as may be impased ar tmplied by lavr;

(b)  Axny plan, coniract or arrangement, the obligatons under
which exceed $100,000, written or oral, praviding for bonuscs, pensions, deferred
compcusition, severanes pay or beuefits, retivement paymenis, profit-sharing, or the like;

(€)  As of the datc hereof, any existing OEM agresment,
distribution agreement, volume puorchase agreement, or other similar agreement in which
the annual amount paid or recsived by Seller dunng the twelve-month period ended
July 31, 1955 exceeded $1,500,000 or pursuant to which Seller has granted mast favored
nation pricing provisions ar exclusive marketing rights related ta any product, group of

-products or territory to any person;

{(d)  Any lease or month-lo-month tenaney for real or personal
property in which the amount of paymernts winich Sefler is required to make on an aumual
basis exczeds $100,000;

() Any contract contaiming covenants purporting to limt Seller's
=dom to compete in any line of business in any geographic area; or :

(f)  Any license to a third party involving Seller Intellectual
Property Rights (as such term is defined iw Section 2.10 hereof) soures or binary code
which includes a right to sublicense such sourcs or binary code without additional
payment.

Each agresment, contract, mortgage, indenture, piam, lease, instrument,
permit, concsssion, franchise, arrangement, liczose and commitment listed in the Seller
Disclasure Schedule pursuant to this Section is valid and binding on Seller, and is in full
force and effect, and Seller has not beeached any provision of, nor is it in default under
the terms of, any such agreement, contract, mortgage, indenture, plan, lease, instrument,
permit, concession, franchise, arrangemest, license or commitment except for such
failures to be valid and binding or in full force and effect and such breaches ar defaults

as reasonably would not be expected to have a matesial adverse effect on the Business
Condidon of the Business.

259 Tax Returns and Hevorts.

(a)  Defuitign of Taxes. For the purposes of this Agresmeant,
"Tax" or "Taxes” refers to aay and all federad, siate, local and foreign taxes, assessments
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ang other governmental charges, duties, impositions and lizbilides relating ta taxes,
including taxes based upon or measured by gross reccipts, ncome, profits, sales, use and
accupation, and value added, ad valorem, wausfer, franchise, withholding, payroll,
recaphure, employment, excise and propecty taxes, together with all imterest, penalties
and additions imposed with respect to such amounts and any obligations under any
agreculents or arrangements with auy other person with respect to such amounts and
inctuding any liability for taxes of a predecessor entity.

(b)  Tax Remms and Audits Except 2s rcasonably would not be
expected to have 2 material adverse effect on the Business Condition, of the Business:

1) Seiler has timely filed all federal, state, local and
foreign retiurms, estimates, informarion statements and reports ("Rctmns').rclaﬁng to
Taxes required to be filed by it, except such Returns which are not material to the

Business, and has paid all Taxes shown to be duc on such Renums or is cantesting them
in good faith. '

(if) Seller bas withheld with respect to its employees all
federal and state income taxes, FICA, FUTA and other Taxes required to he withheld.

(if) - Seller has not been delinquent in the payment of amy
Tax nor is there any Tax defidency outsianding, proposed or assessed against Seller, nor
has Seller exccuted any waiver of any statute of [mitations an or extending the period
for the assessment or collection of any Tax

(iv) Na audit or otiler examination of any Return of Seller
is presently in progress, nor bas Seller been notified of amy request for such an audit or
other examination. :

A7) Noae of the Assets are treated as "tax-exempt nse
properv” within the meaming of Section 168(h) of the Code.

() Seller is pot, and bas not besn at any time, a "United
States real proverty holding corporation” within the meaning of Section 897(c)(2) of the
Code, ’ :

2.10 Technology. To the kuowledge of Seller, as of the date hereof,
Seller awns, co-owns or is licensed or otherwise entiled to use rights to all patents,
trademarks, trade names, service marks, copyrights, mask work rights. trade secret rights,
and other intellectal property rights and any applications therefor, and all maskworks,
net lists, schematics, technology, sourcs code, know-how, computer soltware programs
and all other tangible information or matesial, that are used in the Business as currently
conducted (the "Seller Intellccrual Propernty Rights).
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The Seller Disclasure Schedule Lists, a5 of the date hereof, (i) all patents,
registered copyrights, traderearks, service marks, mask work rights, and any applicarions
therefor, included in the Seller Intellectual Property Rights; (i} the jurisdictions in which
each such Seller Intellectual Property Right has been issued or registered or in which an
npphcnnou for such issuance and registration has been filed, including the respective
registration or application pumbers; and (iii) which, if any, of such products have been
registered for copyright protection with the United States Copyright Office and any
. foreign offices. The Seller Disclosure Schedule alsa sets forth a list of license
agre=ments which, to Seller’s knowledge, constitutes all license agreements under which
Seller licznses as licensee the inf=llecmal pro property rights of thixd partes relating to
techmology or software which is i.ucorpomtcd o existing products of the Business for
which products Scller bas received revemues m excess of $2,000,000 in the twelve-month
period ended July 31, 1995. To Seller’s knowledge, Seller is not in material violation of
any such license agreement.

With respect to the Business, Seller is not a party to nor is the Business
subject to (i) any joint venture contract or arrangewment of any other agreement that
involves a sharing of profits with other persons other than the payment or receipt of
royalties by Sellar; (i) any agreemear pursuant to which Seller was obligated to malke
payment of royalties in the twelve-mouth period ended July 31, 1995 of $1,000,000 or
mare; or (1ii) any agreswuent pursnant 0 which Seller utilizes the intellectual property
rights of others in any products currently marketed by Seller and which is either
non-pexpetuat or terminable by the censor thereunder in the event of the Acquisition
and which, if terminated, reasonably would be expected to have a material adverse effect
on the Busigess Condition of the Business.

No datms with respect to the Seller Intellectual Property Rights have besn
communicated in writng to Seller (i) to the effect that the mamfacture, sale or use of
any praduct of the Business as now used or offered by Seller infringes on any copyright,
patent, trade secrct or ather intellecual property right of a third party or (i) challenging
the ownership or validity of any of the Sefler Intgllectual Property Rights, amy or all of
which claims reasonably would he expected to have 2 material adverse effect on the
Business Condition of the Business. To the knowledge of Seller, as of the date hereof,
all patents and registered trademarks, service marks and registerad copyrights held by
Seller in'connection with the Business are valid and mbsising except for faflnres to be
valid and subsisting that reasonably would oot be expectad to have a materal adversc
effect on the Business Condition of the Business. Seller does not know of any
unanthorized use, infringement or misappropriation of any of the Seller Intellecal
Property Rights by any third party that reasonably would be expacted 10 hdve a material
adverse effect on the Business Condirion of the Business.

211 Titlc to Propertes: Absencs of I_Ecns and Encumbrancss.
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- {a)  The Seller Disdosure Schedule sets forth a list of all real
property owned or, as of the date hereof, leased by Seller for use in connecticn with the

Business and the agoregate annual rentzl or mortgage payrueat or other fees payable
under any such lease or loan

) Scﬁct has gaod and valid title tg, or, in the case of leased
propertics and assets, valid leasehold interests in, all of the tangible properties and
assets, real, personal and mixed, which are matedal to the conduct of the Business, free
and clear of any licns, charges, pledges, security interests ar other encumbrancss, except
for such of the forsgoing as (A) are reflected in the Seller Financial Statements, or (B)
arise out of taxes or general or special assessments not in default and payable without
penalty or interest or the validity of which is being contested in good faith by appropriate
proceedings, or {C) such imperfections of title and encumbrances, if any, which are not
substantial in character, amount or extent, and which do not materially detract from the

value, or imzerfere with the present use, of the property sub;cct thcn:to or affected
thereby.

212 Govermmne Authorizations and Licenses. Seller is the holder of .
all lcenses, autharizations, permits, concessions, certificates and.other franchises of any
Governmiental Enfity required to operate the Business, the failure to hold which
reasonably would be expected to have o material adverse effect an the Business
Condidon of the Business (collectively, the "Licenses”). The Licenses are in full force
and cffect. There is not now pending, or to the knawledge of Seller is there threatened,
any action, suit, nvestigation or procesding against Seller before any Gavernmental
Entity with respect to the Licenses, nor is there any issned ar oufstanding notice, order
or complaint with respect to the violation by Seller of the terms of any License or any
tule or regulation applicable thereto, except in any such case as reasonably would not be
expected to have a material adverse effect on the Business Condition of the Business.

2.15 Egpvirommental Matters. To Seller’s knowledge, Seller has at all
relevant Gmes with respect to the Business been in material compliance with all
environmentai laws, and has received no potentially respansible party ("PRP") notices or
functionally equivalent notices from any governmental agendes or private partics

coocerning releases or threatened rc'cnsr:s of any 'ha.mrdcus substance” as that term is
defined under 42 U.S.C. 9601(14).

214  Customers. The Seller Disclosure Schedule sets forth cach customer
of the Business that paid Seller royalties and liceuses fess in an aggregate amount in
excess of 51,000,000 during the twelve-month period ended July 31, 1995.

215 Proorietarv Information and Inventions and Confideutiality
Agresments. To the kmowledge of Seller, each cmplove consultant, and officer of
Seller (exclusively with respect ta the Busmcss) aas ex ecutcd a proprietary information
and inventions and conndcnnahty agresdent, copies of witich have besn made available
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(@)  Tbe Seller Disclosure Schedule sets forth a Iist of all real
property owned or, as of the date hereof, leased by Seller for use in connection with the
Business and the aggregate anmnal rental or morigage payment or other fees payable
under any such lease or loan.

() Scﬂcr has good and valid title to, or, in the case of leased’
properties and assets, valid leaschold interests in, all of the tzngiblc propertics and
assets, real, personal and mixed, which are material to the conduct of the Business, free
and clear of any liens, charges, pledges, security intcrests or othier encumbrances, except
for sach of the foregoing as (A) arc reflected in the Seller Firandial Statemenss, or (B)
arise out of taxes or general or special assessments not in default and payable without
penalty ar interest or the validity of which is beiug contested in guod faith by appropriate
proceedings, ar (C) such imperfections of title and encumbrances, if any, which are not
substantial in character, amount or extent, and which do not materially detract from the

value, or interfere with the present use, of the property subject thereto or affected
thereby.

2172 Governmental Authorizations agd Licenses. -Seller is the bolder of
all licenses, anthorizations, permits, concessions, certificates and other franchises of any
Govermmmental Entity required to operate the Business, the failure to hold which
reasonably would be expected 1o have a material adverse cffect on the Busmess
Condition of the Business (collecavely, the “Licenses™). The Liceases are in fall force
and effect. Therc is not now pending, or to the knowledge of Seller is there threatened,
any acton, suit, investigation or procceding against Seller before any Gavernmental
Entity with respect to the Licenses, nor is there any issued or cutstanding notice, ordex
or complaint with respect to the violation by Sefler of the terms of any Licease or oy
nule or regulation applicable thereto, except in any such case as reasonably would not be
expected to have a material adverse effect on the Business Condition of the Business

2.13  Environmental Matters To Seller’s knowledge, Seller has at all
relevant times with respect w the Business besn in materdial compliance with all
eavironmental laws, and has received no potentally rcsponsfblc party ("FRE") noticss or
functiopally equivalent notices from any governmental agencies or private parties
conccrning releases or threatened releases of any "hazardous substance™ as that term is
defined under 42 U.S.C. 9601(14).

214 Customers. The Seller Disclosure Schedule sets foﬁh each castomer
of the Business that paid Seller royalties and licsnses fees in an aggregate amount in’
excess of 51,000,000 during the twelve-month peziod ended July 31, 1995.

215 Proodetary Information and Inventions and Confidentialitv
Agresments. To the knowledge of Seller, each employes, consultant, and officer of
Seller (exclusively with respect to the Business) has executed 2 propriétary informadon
and ioventions and confidendality agreament, copies of wiich have been made availabie
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t0 courset ta Buyer, and it is Seller’s palicy that such agreements be executed by each

new employee, consultant, officer and director of Seller in the ordmary course of Seller’s
busmmss.

216 Inventory, The Seller Disclosure Schedule sets forth the estimated
amount of UnixWare inventory (as defined thereon), inchuding pre-paid rayalties, that
was held by Scller’s resellers as of the date of this Agreement.

2.17 Investment Intent. The purchasc of the Shares pursuant to this
Agreement is for the acconnt of Seller for the purpose of investment and not with 2 view
to or for sale in commection with any distribution thereof within the meaning of the ~
Securities Act of 1933, as amended (the "Securifies Act”) and the rules and regulations
promulgaced thercunder, and that Seller has no preseat intention of selling, granting any
participation. in, or otherwisc distribudng the samce. By executing this Agreemeant, Seller
further represents that it does not have any contract, undertaking, agrezment or
arrangement with any person to sebl, transfer or grant pardcpations to such person or to
any third persan, with tespect to any of the Shares.

2.18 Reliance Unon Seller’s Represcntations. Seller understands that the
Shares are not registered under the Securities Act on the groumd that the sale provided
far in this Agrecment and the issuance of the Shares hereunder is exempt from
registration under the Securides Act pursuant to seciion 4(2) thereof, and that Buyer’s
reliance on such exemption is predicated on Seller’s representations sct forth herein.
Seller realizes that the basis for the exemption may not be present if, notwithstanding
such representations, Seller has in mind merely acquiring the Sharxes for a fied or
determicable period im the futere, or for 2 market nse, ar for sale i the matket does not
msc. Scller presently does not have any such intention.

219 Receipt of Informadon. Seller believes it has received all the
information it comsiders necsssary or approprizte for dedding whether to purchase the
Shares, Seller further represents that it has bad an opportunity to ask questions and
receive answers from Buycr regarding the terms and conditions of the offering of the
Shares and the business, properties, prospects and finandal conditien of Buyer and to
obtain additignal information (to the extent Buyer passessed such imformation or could
acquire it without unreasonable effort or expense) nccessary to verify the accuracy of any
information furnished to it or 10 which it had accass. The t'oregoing, bowever, does not

limit or modify the representations and warranries of the Buyer in Aricle I of this

Agreement or the right of Seller to rely thereon.

230 Accredited Investor. Seller is an "acaedited investor” within the

meaning of Securities and Exchange Commission ("SEC) Rule 501 of Regulatdon D, as
presently in effect,
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221 Restricted Securides. Seller undersiands that the Shares may not be
sold, transferred, or otherwise disposed of without registration under the Securitics Act
or an exemption therefrom, and that io the absence of an effective registration statement
covering the Shares or an available exemption from registration under the Securities Act,
the Shares mnst be beld indefinitely. lu particalar, Seller is aware that the Shares may
not be sold purspamt to Rule 144 promulgated under the Securities Act unless all of the
conditions of that Rule arc met

222 Ilegends. To the extent applicable, each ceriificate or other
document evidencing any of the Shares shall be eadorsed with the legends set forth
below, and Seller covenants that, except to the extent such restrictions are waived by
Buyc.r Seller shall not transfer the shares represented by any such certifieate withaut

complying with the restrictions on trassfer described in the legends endorsed on such
certificate:

()  The following legend under the Sectirities Act

“THE SHARES REPRESENTED HEREBY HAVE NOT
BEEN REGISTERED UNDER THE UNITED STATES
SECURITIES ACT OF 1933, AS AMENDED, AND MAY
NOT BE SOLD, TRANSFERRED, ASSIGNED,
PLEDGED, OR HYPOTHECATED ABSENT AN
EFFECTIVE REGISTRATION THEREOF UNDER SUCH
ACT OR COMPLIANCE WITH RULE 144
PROMULGATED UNDER SUCH ACT, OR UNLESS
THE COMPANY HAS RECEIVED AN OPINION OF
COUNSEL, SATISFACTORY TO THE COMPANY AND
ITS COUNSEL, THAT SUCH REGISTRATION IS NOT
REQUIRED."

223 No Umolicd Reoresentations. It is the explicit intent of each party
heteto that Seller is not making any rcprescntanun Or warramty whatsoever, €Xpress or
implied, except those representations and warranties of Scller conrained in this
Agreement or in the Seller Disclosure Schedule.

ARTICLE [I1
REPRESENTATIONS AND WARRANTIES OF RUYER

Except as descibed with reasonable pardculariry in the Buyer Disclosure
Schedule (which shall qoss-referencs to the particalar secton below to which such
descripton applies) delivered by Buyer to Seller simultanecusly with the execution of this
Agrezment, as such Buyer Disclosurs Schedule may be updated and/or amended
pursuant to Section 4.11 hereof (the "Buyer Disclosurz Schedule®), and excezpt as
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disclosed in Buyer’s SEC Documents (as defined in Section 3.4), Buyer represents and
warrants to Seller that

3.1 Orzanization, Standing and Power, Buyer is a corporation duly
orgzm:z::d, validly existing and in good standing under the laws of its state of
incorporation, and has all cequisite corparate power and anthority to owx, operate and
lease its properties znd to carry on its basiness as now being conducted. Buyer is duly
qualified 2s a forcign carporation 2nd is in good standing in cach jursdiction i which
the failure to 5o qualify would reasonably be expected to have a materal adverse effect
ou the Business Conditior of Buyer. Buyer has made available to Seller complete and
comrect copies of the Certficate of Incorpora.nou and Bylaws of Buyer, as amended-to
the date hercof.

32  Authoritv. Buyer has all requisite corporate power and authorty ta
enter into this Agreement and, to consummate the transactions coutemplated hereby.
The execution and delivery of this Agreement, the performance by Buyer of its
obligations hereunder and the consummation of the transactions contemplated hereby
have been duly and validly authorized by all necessary corporzte action on the part of
Buyer, and have been approved by the Board of Dircctors of Buyer. No ather corporate
procceding on the part of either Buyer is necessary to aathorize the execution and
delivery of this Agrcamént by Buyer or the performance of Buyer's obligations hereunder
or the consummation of the transactions contemplated hercby. This Agresment has
been duly executed and delivered by Buyer and constitutes a legal, valid and binding
obligation of Buyer enforceable against Buyer in accordance with ifs terms, except as
enforcement may be limited by ban}o.‘uptcy, insolvency, or other similar laws affecting the
enforcemenr of creditors’ rghrs generafly and cxcept that the avzilability of equitable
remedies is subject to the discretion of the court before which auy procseding therafor
may be brought. Saobject to satisfaction or waiver of the conditions set forth in Article V,
the exccution and delivery of this Agreement does pot, and the consummation of the
tragsactions contemplated hereby will not, conflict with or result in any violation of auy
stannte, law, rule, regulation, judgment, order, decres, ar ordinance applicable to Buyer,
Or its properties or assets that, individually or in the aggregate, reasonably would be
expected to have 1 material adverse cffect on the Business Condition of Buyer, or
conflict with any provision of the Certificate of Incorporation or Bylaws of Buyer ar
result in amy breach or defanlt (with or without notice or lapse of time, or both) under,
or give rise to a right of terminaton, canczBation ar acceleration of any obligation or to
loss af a material beaefir ynder, or result in the ¢readon af 1 lien or encumbrancs on
any of the properties or assets of Buyer pursuant t0 any agrcement, contracs, 1ote,
mortgage, indentare, lease, instrament, permit, coacsssion, franchise or license to which
Buyer is a party or by which Buyer or its properties or assets may be bound that woald
reasonably be expected to have a material adverse effect on the Business Condition of
Buyer. No consent, approval, order or autharization of, or regisiration, declaration or
filing with, any Governmental Earity is required by or with respec: to Buyer in
comnestion with the execution and delivery of this Agreament oc the consummartion by
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Buyer of the wansacdons contemplated hereby, except for (i) the filing of a pre-merger
notification report under the HSR Agt, (ii) thasc required to be made or obtined by
' Seller or any of its affiliates, (i) filings following the Closing under federal and state
securitics laws relating to issuance of the Shares; and (iv) such consents, approvals,
orders, authorizations, registrations, declarations and filings as would not have 2 material
adverse effcet an the ability of Buyer to issue the Shares ta Seller and assume the
Assumed Liabilities at the Closing,

35  Capitalization. The anthorized capital stock of Buyer consists of
100, 000 004 shares of Commoa. Stack, no par value, and 20,000,000 sharcs of Preferred

Stock, no par value, of which there were issued and ouistanding as of the close of ~
business on Scptembcr 18, 1995, 30,791,674 shares of Common Stock and ne shares of
Preferred Stock. There are no other outstanding shares of capital stack or voting
sccurities of Buyer other than shares of Buyer Common Stock issued after Septcmber 18,
1995 upon the exarcise of aptions issued under the Buyer's Amended and Restated 1987
Stock Opden Plan (the "Buyer Stock Option Plan”). All outstanding shares of the
Commonr Stock of Buyer have been duly authorized, validly issaed, fully paid and are
nonassessable and free of any liens or encumbrances other thag any liens or
- encumbrances created by or mposed npon the holders thereaf. As of the dose of
business on September 18, 1995, Buyer has reserved 9,663,663 shares of Common Stack
. for issuance 1o emplayees, directors and independent contractors pursuant to the Buyex
Stock Option Plan and the Buyer Employee Stock Purchase Plan, of which 5,256,102
shares are subject to outstanding, unexercised options. Qther than this Agreement, there
are no other options, warrants, calls, rights, commitments or agrezments of any character
to which Buyer is a party or by which it is bound cbligating Buyer to issoe, deliver, sell,
repurchase or redeem, or cayse to be issued, delivered, sald, repurchased or redeamed,
any shares of the capital stock af Buyer, or obligating Buyer to grant, extend or enter
into any such option, warrant, call, right, commitment or agrecment. The shares of
" Buyer Common Stock to be issned pursnant to this Agreemenmt will be duly authorized,
validly issned, fully paid, and non-assessable.

3.4  SEC Doaments; Buver Finanaal Statememts, Buyer bas made
available to Seller a true and complete copy of each statement, anmal, quarterly and
other repart, and definitive proxy statement filed by Buyer with the Securities and
Exchange Commission ("SEC) since September 30, 1993 (the *Buyer SEC Documeants”),
which are all the documents (other than preliminary material} that Buyer was required
to file with the SEC sinc= such date. As of their respectve filing dates, the Buyer SEC
Documents complied in all material respects with the requirements of the Securities
Exchange Act of 1934 (the “Exchange Ac™) or the Securides Act of 1933 (the "Securides
Act”), as the case may be, and none of the Buyer SEC Documents contained any untrue
siatement of a material fxct or omitted to state a marerial fact required to be stared
therein or necessary to make the statements made therein, in light of the croumstances
in which they were made, not misteading. The tinancial statements of Buyer included in
the Buyer SEC Documents (the “Buyer Financial Statemeas™) comply as to form in all
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material respects with applicable aceounting requirements and with the published rules
and regulations of the SEC with respect thereto, have been prepared in accordance with
generally acrepted accounting principles (except as may be indicated in the nates thereto
or, in the case of unaudited statements, as permitted by Form 10-Q of the SEC) and
fairly present the consolidated fimancial position of Buyer and its consolidated
subsidiarés at the dates thereof and the consolidated results of their operations and cash
flows for the periods then ended (subject, in the case of unandited statements, to normal,
recurring audit adjustments). Since September 30, 1994, there has becn no materjal
change in Buyer's accounting palicies except as described in the notas to Buyer's
Finaacizal Statemenrs.

35  Compliances with Iaw. Buyer has conducted its business sa as to
comply in all nmarerial respects with all laws, rules and regulations, judgments, decrees or
orders of any Governmental Entity applicable to its operations except where the failnre
50 to comply reasonably would pot be expected to bave a material adverse effact on the
Business Condidon of Buyer. As of the date hereof, there are no judgments or orders,
imjunctions, decrees, stipulations ar awards (whether recdered by a court or
admiuistrative agency or by arbitration) z2gainst Buyer with any continuing effect that -
reasonably would be expected to have a material adverse affect on the Business ’
Coudition of Buyer. Ta the knowledge of Buyer, there is o investigation by amy
Govemmental Entity with respect to Buyer pending against Buyer which is reasonably
likely to have a matenial adverse efect on the Business Condition of Buyer.

3.a No Defaults, To the knowledge of Buyer, Buyer is not, nor has
reccived written notics that it would be with the passage of time, (i) In violation of zny
pravision of its Cartificate of Incorporaticn or Bylaws or (ii) in default or violation of
any term, condition or provision of (A) any judgment, decres, order, ipjunction or
stipulation applicable to Buyer or (B) any agreement, note, mortgage, indenture,
cautract, lease or instument, permit, concession, franchise or license to which Buyer 1s 2
party or by which Buyer may be boond, in any such case m. a manner that reasonably
would be expected to have a matedal adverse effect on the Business Condition of Buyer.

3.7  Litigation. There is no action, sbit, procseding, claim or
governmental investigation pending or, to the knawledge of Buyer, threatened, against
Buyer which reasonably would be expected to have, 2 materia] advesse effect on the
Business Condition of Buyer. There is no acton, suit, procceding, claim or governmexntal
investigadan pending against Buyer as of the date hereof which in any mamner challenges

or seeks 10 preveat, emjoin, alter or materially delay any of the transactions contemplated
hereby. ‘

358  Absence of Certain Changes. Since June 30, 1955, Buyer has
conducted its business in the ordinary course and, except for the exeeution, delivery and
periommanc= of this Agreemeat or a5 required beredy, there bas not oceurred: (3) any
material adverse change in the Business Condidon of Buver; (b} any eauy into any
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material commitment or trensaction by Buyer, other than in the ordinary course of
business; {c) any damage, destruction or loss, whether cavered by imsurance or not,
materially and adversely affecting the Business Candition of Buyer; or {d) 20y acquisition
or dispasition of 2 material amount of praperty or assets of Buyer outside of the ordinary
course of business.

39  Agreements Each agresme:xnt, contract, mortgage, indenture, plan,
lease, instroment, permit, concession, franchise, amrangement, license and commitment
that is an Exhibit to Buyer's most recent Form 10-Q is valid and binding on Buyer, and -
is . full force and effect, and Buyer has not breached any provision of, nor is it i’
defanit under the terms of, any such agreement, contract, mortgage, indenture, plan,”
lease, instrument, permit, concession, franchise, arrangement, licetise or commitment
except for such failures to be valid and binding or in full force and cfiect and such
breachies or defauits as reasonably would not, be expecied to have 2 material adverse
effect on the Business Condition of Buyer.

310 Tax Retarns and Reports. Excepr as reasonably would naot be
capected to have a materal adverse effect on the Business Condition of Buyer:

@) Buyer has timely filed all federal, state, locat and
foreign returns, estimates, information statements and reports (Returns) relating to Taxes
required to be filed by it, except such Returns which arz not material to Buyer, and Lz
paid all Taxes shown to be due on such Returns or is contesting them in good faith

(1) Buyer has withheld with respect to its employees all
federal and staie income taxes, FICA, FUTA and other Taxes required to be withheld.

(1) Buyer has not been delinquent in the payment of any
Tax por is there any Tax deficiency outstanding, proposed or assessed against Buyer, nor
has Buyer executed any waiver of any statute of limiradans oo or extending the pericd
for the assessment or collecton of any Tax

(iv) " No andit or other examination of any Return of Buyer
is presently in progress, nor has Buyer be<n nodified of any request for such an audit or
other examinadon.

=) Nomne of Buyer’s assets are treated as “tax-exempt use
propexty” within the meaning of Secdon 168(h) of the Code.

(vi) Buyer is nat, and bas not been at any tme, a "United

States real property hoiding corporadon” within the meaning of Secdon 897(c)(2) of the
Code.
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3.11 Technology. To the knowledge of Buyer, as of the date hereaf,
Buyer owns, co-owns or is licensed ar otherwise entitled to use rights to alf patents,
trademnarks, trade names, service marks, copyrights, mask work dghts, trade secret tights,
and other intellectual property rights and any applications therefor, and all maskworks,
net lists, schemades, technology, saurcs code, know-haw, computer software programs
and all other tangible information or material, that arc used in its business as corrently
conducted (the “Buyer Intellecmal Property Rights").

312 Governmental An;honznuons and Ticenses. Buyer is T.hc holder of
all licenses, authorizations, permits, congessions, certificates and gther fanchises of any
Governmental Entity required to operate its business, the failure to hold which
reasonably would be expected to have a material adverse effect on the Business
Condition of Buyer (collectively, the "Buyer Licenses”). The Buyer Licenses are im fuil
force and efect. There is not now pending, or to the knowledge of Buyer is there
threatened, any action, suit, investigation or procceding against Buyer before any
Governmental Earity with respect to the Buyer Licenses, nor is there any issued or
cutstanding notice, order or complaint with respect to the violation by Buyer of the
teoms of any Buyer License or any rmle or reguladon applicable therete, except in any
such casc as reasonably would not be expected to have a material adverse effect on the
Business Condidon of Buyer.

3.13 Environmertal Mattars. To Buyer's knowiedge, Buyer has at zil
relevant times been in material compliance with all environmental laws, and has reccived
o PRE notices or functionally equivalent notices from any governmental agencies or
private parties concerning releases or threatened releases of any "hazardous subst:mce
as that tenm is defined und:r 47 U.S.C. 9601(14).

314 Provretarv Information and Inventions and Confidentiality
Asreements. To the Icuowlcdge of Buyer, each cmployce. coosuitant, and officer of

Buyer has executed a proprietary information and inventions and _confidentiality
agre=ment, copies of which have been made available to counsel to Seller, and it is
Bayer’s policy that such agreaments be executed by each new employee, consultant,
officer and director of Buyer in the ordinary course of Buyer's business.

515 Staws of Shares. Whea issned to Scller at the Closing, the Shares
will be duly autharized, validly issued, fully paid and nonassessable, free and clear of aay
and all liens and encumbrances of any knd, excent as may be impased by Seller.

3.16 No Imolied chre§e'1mt10rl5 It is the explicit intent of each party
here:o that Buyer is oot making any representation or warranty whatsoever, express or
implied, excapt thase represeatations and warranties of Buyer contained in l‘.tns
Agresment of in the Buyer Disclosure Schedule.
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ARTICLE IV
CERTAIN COVENANTS

41  Conduct of Business of Seller. During the period from the date of
this Agreement and continuing untl the earfier of the tepnination of this Agreement and
the Closing Date, Seller agyees (except to the extent that Bayer shall atherwise consent
in writing), to carry on the Business in the usual, regular and ordinary course in
substantially the same manner as heretofore condncted, mcdading sales of products in a
manoer and on terms consistent with past pracricss, to pay or perfonm other obligations
when due, and use all reasonable efforts consistent with past practice and palices to
preserve intact the Business, kesp available the services of its present afficers and key
employees and preserve their relationships with customers, suppliers, distributors,
licensors, liceusees, and others having business dealings with it, all with the goal of
preserving ummpaired the Business at the Closing Date. Excspt as contemplated by this
Agreement, Seiler shall not, with respect to the Business, without the pricr written
consent of Buyer (whch shall be given, or reasonably withheld, within one business day
after receipt of written request therefar) (2) eater into any commitment or transaction

not in the ordinary course of business; or (b) cnter into any strategic alliance or joint
marketing arrangement or agreement.

42  Conduct of Busingss of Buver. During the petiod from the date of
this Agreement and comtiming untl the earlier of the termination of this Agreement and
the Closing Date, Buyer agrees (except to the extemt that Seller shall otherwise consent
in writing), w0 carry on its business in the usual, regular and ordinary course in
substantially the same manner as heretofore conducted, to pay or perform other
obligations when due, and use all reasonable efforts consistent with past practice and
polides to preserve intact its business, ke=p availahle the services of its present officers
and key employess and preserve their relationships with customers, sappliers,
distributors, licensors, licensces, and others having business dealings with it, all with the
goal of preserving unimpaired its business at the Closing Date. Exczpt as contemplated
by this Agresment, Buyer shall not, without the prior written cansent of Seller (which
shail be given, or rcasonably withheld, within one business day after receipt of written
request therefor) (a) enter into agy comumitmesnt or transaction not in the ordinary
course of business; (b) enter into any strategic allianc¢s or joinr marketing arcangement
or agrezment; (c) declare or pay any dividends ou or make acy other disuibutions
(whether in cash, stock or pmpe"tv) in respect of any of its cnmml stock, or split,
combine or Teclassify any of its capital stack o issue or authorize the issuance of any
ather securites in respecs of, in liex of or in substruton for shares of capital stock of
Buye or repurchase, redesm gr otherwise acqum: directly or indirectly, any shares of
its capiral stock (or options, warranss or other rights exercisable thcrc:or) (d) excspt for
the issuance of shares of capital stock of Buyer npon exercise or conversion of options
gragted to employess, issue, deliver or seil or authorize or propose the issuance, delivery
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or sale of, ar purchase or propose the purchase of, any shares of its capital stack or
securities convertible into, or subscriptions, fghts, watrants or options to acquire, or
other agreements or commitments of any character obligating it tg issue any such shares
aor other convertible sceuritics; or (¢} cause or permit any amendments ta its Certificate
of Incorporation or Bylaws.

43  No Solicitation. Until the eardier to occur of (i) the Closing Date
and (i) the date of termination of this Agresment pursuant to its terms, as the casc may
be, Selter will not {nor will Seller permit aay of Seller’s afficers, directors, agemrs,
representatives or affiliates tq) directly or indirzctly, take any of the following actions
with any party other than Buyer and its designess: solicit, cncourage, initiate or
participate in any negotiations or discussions with respect te, any offer or prapasal ta
acquire all ar any partion of the Business. Until the carlier to oceur of (i) the Closing
Date and (i) the date of termination of this Agrecment pursnaat to its terms, as the case
may bhe, and except to the extent the Board of Directors of Buyer believes (after
consuitation with outside legal counsel} it necessary to comply with its fidedary duties,
Buyer will not (nar will Buyer permit any of Buyer's afficers, directars, agents,
representatives o affiliates to) directly or indirectly or indirecdy take any of the
following actions with any party other than Seller and irs designess: solicit, encourage,
imtate or partidpate in any negotiation or discussions with Tespect to, any offer or
preposal to acquire all or agy portion of the business of Buyer.

44  Access to Information. Scller and Buyer shall each afford the other
and jts accountants, counsel and other representatves, reasanable access during normat
business hours during the peried prior to the Closing Date to () all of its properties,
books, coniracts, commitments and records, and {b) all other information concerning the
business, properties and persannel (subject to restricdons impased by applicable law) of
it as the other may reasonably request (it being understoad that access to information
concerning Seller shall pertain only to the Business).

45  Confidendalitv. Fach of the parties hereto hereby agrees to kesp
such information ¢r knowliedge oburined in any investigation pursuant to Section 4.4
confidential; provided, however, that the foregoing shall not apply to information or
knowledge which (a) a party can demoustrate was already lawfully in its possession prior
to the disclosure thereof by the ather party, (b) is generally known to the public and did
not become 50 known through any violation of law ar this Agresment, () became known
to the public through no fault of such party, (d) is later lawfully acquired by such party
from other sources, (e} is required to be disclosed by order of court or govermment
agency with subpoena powers ar (f) which is disclosed in the course of any lirigation
berwezn any of the parties hereto. :

46  Expeases. Whether or not the Acquisition is consummared, all fess
and expenses iccurred in connecden with the Acquisition inciuding, without limitation,
all legal, accounting, financigl advisory, corsulting and all other fees and expenses of

BPHPAT\RA\ D4 THHT 04
RS /19%

~1




Case 2:03-cv-00294-DAK-BCW  Document 519-1  Filed 09/26/2005 Page 42 of 44

third partics ("Third Party Expenses™) incurred by a party in coancction with the
pegotiation and effectnation of the terms and conditions of this Agreement and the
transactions contemplated hereby, shall be the aobligation of the respective party
incurring such fees and expenses. '

47  Public Disdgsure. Buyer and Seller shall issue a joinr press release
with respect to the subject matter of this Agrecment

48  Consents. Selier shall use commerdially reasonably efforts to obtain
all nec=ssary consents, waivers and approvals nnder any of the conmacts of the Business
as may be required In connection with the Acquisition so as to transfer to Buyer all”
rights of Seller thereunder as of the Closing.

49  Commerdally Reasonable Efforts. Subject to the terms and
conditions provided in this Agreement, each of the partics hereto shall use its
commercially reasonable efforts to take promptly, or cause to be taken, all actions, and
10 do promptly, or cmse to be done, all things necessary, proper or advisable under
applicable laws and regolations: to consummate and make ¢ffective the transactions
cantermplated hereby, to obtain all necessary waivers, consents and approvals and to
effect all necessary registrations and filings, and to remove any inmjunctions or other
impediments or delays, legal or otherwise, in order to consummate and make effective
the transactions contemplated by this'Agreement

410 Notification of Certain Matters. Seller shall give prompt notice to
Buyer, and Buycr shall give prompt notice to Seller, of (1) the occarrence or
non-gcanTence of any event, the ocanrence or non-occutrence of witch is Ekciy to
cause any fepresentation or warranty of Seller or Buyer, respectively, contained in this
Agresment to be untrue ar iraccurate at or prior to the Closing Date and (fi) any faiture
of Seller or Buyer, as the case may be, to comnlv with or satisfy any covenant, condition
or agreement to be complied with or satished by it hereunder; provided, however, that
subject to Section 4.11, the delivery of any notice pursuant to this Section shall pot ltmit
or otherwise affact any remedies available to the party receiving snch noties.

411 Deliverv of Schedules. It is understood that the Seller Disclosure
Schedule and the Buyer Disclosure Schedule may wot be complete as of the date hexeol
Because of this, the parties agres thart until 5:00 California time on October 15, 1995,
Seller and Buyer shail each be permittzd to amend its respective Disclosure Schedule so
as to qualify the Tepresentations dnd warranties of suck party contained in this
Agresment (as cach may be so amended, the "Subsequent Seller Disclosure Schednle®
and the "Subscquenr Buyer Disclosure Schedule”, respectively). It is further understood
that, to the extenr thar this Agresment is not terminated pursuant to Secdon 7.1 (d) or
7.1(e) after delivery of any such Subsequent Disclosure Schedule, the represeararions and
warranties in tiis Agrezment of the party delivering such Subsequent Disdlosure
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Schedule shall be qualified in their en.urety by the maodified or supplemented disclosures
contained therein.

4.12 Additional Docyments and Further Assuraness. Each pacty hereto,
at the request of another party bereto, shall execute and deliver sach other instnonents
and do and perform such other acts and things as may be necessary or desirable for
effecting completely the consurmmation of this Agrecment and the transactions
contemplated hereby,

413 Treamentof B ,Q ovess of the Business Following the execution
and delivery of this Agreement and prior to Closing, the person(s) responsible for the
biring of Buyer’s personnel and the person(s) responsible for the hiring of Seller’s
pexsonuel shall agree upon an emplaye= benefits package (the "Benefits Package™) which
in their mumal opinion shall be sufficiently coticing to attract and retain a mmber of
existing employess of the Business as new cmployees of Buyer. The Beuefits Padcz.ge:
shall credit Seller's employees who become employees of Buyer with all years af service
accrued by such employes with Seller or any predecessar of Seiler or the Business.
Buyer shall offer employment consistent with the texmos of the Benefits Package to any of
the employess of the Business it shall so choose, Seller will use reasonable commendal
effarts to assist Buyer to encourage such employees to become emplayees of Bayer and
to support an orderly and successful wansiton. Except as may be agreed between Buyer
and Seller in accordance with the preparation of the Bepefits Package, Buyer shall nat
be required to assume auy gbligation of Seller with respect to iabilides relating to sach
employecs, including withcut limitation, obligations for accrued vacation time, severance
arrangements, workers' compensation or any liability for any insmrance, medical or other
welfare benefits, other than under Buyec’s plans. In addition, all welfare or benefit
claims relating to the period prior to midnight on the Closing Date shall be the
respousibility of Seller. Buyer agress to have complered all hiring of employees pursuzant
to this Section 4.13 prior to Febmary 29, 1996.

Seller’s employees shall continue to be employess of Seller through the

Closing and through the Closing Seller shall continue in forcs all employee benefits and

salacies in place as of the date of this Agresment, subject to such changes as may occur
i the ordinary course of Seller’s busmcss.

Seller agress to use its reasonable commercial efforts to su'pport the
transidon of the Business to Buyer, induding withour limitadon, cooperation betwesn
Seller’s sales and field service personnel and Buyer's sales and ficld sexvice personmel to
help assure an orderly transition of castomer accounts.

414 Tax Rewms. Seller saall be respousiole for and pay whea due (i}
all af Seller’s Taxes auributable to or levied ar'imposed upon the Assets relating or
pertaining to the period (or thar pomou of any pe'lou} eading on or prior to the Closing
Daie, excapt for Sales Taxes, if any, which 2re the respaunsibility of Buyer pursuant ta
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Section 12(d) hereof, and (ii) all Taxes attributable to, levied or imposed upon, or
incurred in connection with the Seller’s husiness operations, other than the Business,
following the Closing Date.

. 415 Bulk Sales Buyer hersby agrezs ta waive the requirement, if any,
that Sefler comply with any bulk transfer law which may be applicable to the transactions
contemplated by this Agreement; provided, that Seller agrees 10 indemnify and hold
harmless Buyer with respect to any noncompliance with such laws and Bayer's waiver
with respect thereto.

4.16 . SVRX Licenses.

(2) Foliowing the Closivg, Buyer shall administer the collection
of all royalties, fees and other amounts due under all SVRX Liceases (as listed in detail
undex item VT of Schedule 1.1(a) hereof and referred to herein as "SVRX Royalties™).
Within 45 days of the end of cach fiscal quarter of Buyer, Buyer shall deliver to Seller or
Seller’s assignee 100% of any SVRX Raoyalties collected in the immediately preceding
quarter, Buyer shall dfligenily seek to collect all such royaltics, funds and other amounts
when due (and shall investigate and perform appropriate auditing and exfércement
under sach lcenses at Buyer's cost indnding auditing two (2) SVRX Hcensees identified
by Seller during each quarter in which SVRX Royalties are collected). In consideration
of such activides described in the preceding sentencs, Seller shall pay to Buayer within 3
days of receipt of SYRX Royalties from Buyer as set forth in the preceding sentence, an
administrative fee equal to 5%% of such SVRX Royalties.

(b)  Buyer shall pot, and shall not have the authority to, amend,
modify or waive any right under or assign any SVRX License without the prior written
consent of Seller. In addition, at Seller’s sole discretion and direction, Buyer shall
amend, suppiement, modify ar waive any rights under, or shall assign any rights to, any
SVRX Licznse to the extent so directed in any marmer or respect by Sefler. In the event
that Buyer shall fail to take any such acdon concerning the SVRX Licenses as required
herein, Seller shall be anthorized, and hereby is granted, the rights to take amy action oo
Buyer's awn behalf. Buver shafl not, and shall have no tight ta, enter into future licenses
or amendments of the SVRX Licenses, exczpt as may be inddently involved through its
rights ta sell and license the Assets or the Merged Praduct (as such term is defined in

the proposed Operating Agresment, attached hereto as Exhibit 3. I[c ) ot future versions
thercof of the Merged Product.

()  Seller further covenants that immediatcly following the
Closing Date neither it, nor any of its officars, directors or employees shall {i) take any
mateqnl action designed to promote the sale of SVRX produc:'s or (ii} provide material -
compensatian to any employee desigoed and intended to inceativize such emplaves to

promote the sale of SVRX produc:s except for acdons incidearal to unre.ared business
aczivides of Seller.
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417 Audited Financials. The parties shall work diligently together to
pregare andited financial statements relating to the Business as may be required for
Buyer's financia{ reporting requivements under the federal secudties laws. The costs
associated with preparation of any required andited financial statements shail be shared
equally between Seller and Buyer.

4.13 Develoument of Merred Product. Following the Closing, Buyer

. shall diligently and vigorously market; seil and promate the Business In addition, Buyer

shall use its commercially reasanable efforts to complete the Merged Produet (as such
term is defined in the proposed Cperating Agrecment) by a date not later than
December 31, 1997 to be agre=d upan by Buyer and Seller. Buyer shall be entitledto
madify the specifications of the Merged Product provided that any maodification is
previously reviewed by the Architecture Board deseribed in Section 3(e) of the proposed
Operating Asreement, and (i) does not impact upon. the anticipated migration of Sefler's
customers to the Merged Producr, or (ii) eases the amticipated migration of the Merged
Product to the White Box Product (as such term is defined i the propesed Operating
Agresment). Notwithstanding the foregoing, without the' prior written. appraval of the
Architecture Board, Buyer shall not change the specifications of the Merged Product
such that the \/Icrgcd Product will got include the “NetWare Services” spcaﬁc:moa set
forth on Exhibit A of the propased Operating Agreement.

419 License of Networkine Servicss Seller and Buyer acknawledpe
Eiger contains, and future releases of UnixWare and/or Eiger will contioue to contain,
substantial networking services which form a part of and are currently sald in conjunction
with Seller’s product known as NetWare (the NetWare portion of sach products to be
referred to hereinafier as the “NetWare Portion™). Prior to the Closing Date, Seller and
Buyer shall eater into a licanse agreement with respect to the NetWare Portion, such
agreement to be on customary terms to be negotiated in good faith by Seller and Buyer.

ARTICLE ¥
CONDITIONS TO THE ACQUISITION

31  Conditans to Obligations of Each Party to Effect the Acquisition.
The respective obligations of each party to this Agresment to effect the Acquisition shall
be subject to the satisfaction at or prior ta the Closing Date of the following conditions:

() No Iniunctions or Restraints: [liesalicv. No temporary
restraining order, preliminary or permmanent injuncdon or other order issued by any court
of competent jurisdicton or other legal restraint or prohibidon preventing the
consummation of the Acquisition shall be in effect, por shall any procesding broughr by
an adminisiratve agescy or commission or other governmental a.uthonty or
instrumentalicv, domestic or fareign, sezldng any of the foregoiog be peading, nor shall
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there be any acdon taken, or any statute, rule, regulatian or order enacted, entered,
.enforced or deemed applicable to the Acquisition, which makes the consummation of the
Acquisition iltegal.

(b)  The waitng period under the Hart-Scott-Rodino Antitrust
Improvement Act shall have expired.

()  The parties shall have entered into a mutually sarisfactory
Operating Agreement. Beciuse certain terms contained herem are defined in the
propased Operating Agrecment, 2 noo-binding form of the proposed Operating
Agreement is attached hereto as of the date hereof far defimitional purpeses only;
notwithstanding the foregoing, Seller and Buyer have agreed upon the terms of Exbibit A
and Exhibit B of the praposed Operating Agreement and the terms sct forth in Exhibit
S.1{c) regarding Eiger development, and will accordingly be bound thereby.

-

52  Additional Conditions to Oblizations of Seller. The obligations of
Seller to consuwmmate and effect this Agreement and the transactions comtemplated
hereby shall be subject to the satisfaction at ar prior to the Closing Date of each of the”
following couditions, any of which may be waived, in writing, exclusively by Seller:

{a) Reoresentations, Warrantics and Covenants. The
represeatations and warranties of Buyer in this Agresment (as may be molSy” by the
Subsequent Buyer Disdasure Schedule) shall be true and correct in all matedal respects
on and as of the Closing Date as though such representations and warranties were made
on and as of such time, and Buyer shall have performed and complied with ali covenants,
obligations and conditions of this Agresment required to be performed and compilied
with by it in all material respects as of the Closing Date.

(b) Certificate of Buver. Seller shall have becn provided with a
certificate duly executed an behalf of Buyer to the effect that, as of the Closing Date:

(@ all representations and warranties made by Buyer in
this Agreement are true and complete in all mategial respects;

(§73) all covenants, o‘nh‘gau'ons and conditions of this
Agrezment to be performed by Buyer on or before such date have bean so performed in
all material respects; and

7 (di) there ore no pending negodations with respect to any
offer to acquire all or any porton of the business of Buyer.

(¢) Lewal Quinion. Seller shall have rezzived a legal opinicn
from legal counse! to Buyer, in form and subsiancs reasonably satistactory to Seller,
relating to due authoriry, execation, validity and similac mateass.
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(d)  No Material Adversc Chanse There shall ot have gecurred
any material adverse chanee in the Business Condmou of Buyer between the date of this
Agreement and the Closing Date.

53  Addidomal Congngg; to_the Oblieations of Buver. The obligations
of Bayer to consummate aud effect this Agreement and the transactions contemplated
bereby shall be sabject to the sadsfaction at or prior to the Closing Date of cach of the
following comditions, aay of which may be waived, in writmg, exclusively by Buyer:

(=) Revresecntations, Warranties and Covenants. The
representations and warranties of Seller in this Agreement (as may be modified by the
Subsequent Seller Disclosure Schedule) shall be true and correct in all materdal respects
on and as of the Closing Date as though such representations and warranties were made
on and as of such time and Seller shall bave performed and complied with all covenants,
obligations and condidons of this Agreement required to be performed and canxphcd
with by it as of the Closing Date in all material respects.

(b) . Certificate of Seller. Buyer shall have been provided with 2
certificate executed on behalf of Seller by its Chief Executive Officar to the effect that,
as of the Closing Date:

@ all represeatations and warranties made oy Z22ac o
this Agresment are true and complete in all material respects; and

(1) all covenants, obligations and conditions of this
Agreement to be performed by Seller on or before such date have been so performed in
all matexial yespects.

() Leral Quinion. Buyer shall have received a legal opinion
from legal counsel to Seller, in form and substancs reasonably satisfactory to Buyer,
relating to due autkority, execution, validly and similar matters.

(d) No Materal Adverse Changes. There shall not have
occurred any material adverse change in the Business Condition of the Business between
the date of this Agresment and the Closing Date.
ARTICLE VI
CERTAIN CORPORATE GOVERNANCE MATTERS
6.1  Nomuination of Director to Buver’s Board of Direcrors. As of the

Closing and thereafter undl such time as Seller tagether with its affiliates shall cease 0
own more than 3% of the outstanding shares of Common Stock of Buyer (the "Threshold
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Date") and except as sct forth further below, Buyer shall cause one individual designated
by Seller (the "Seller Designee”} to be nominated for clection to the Board of Directors
of Buyer, whichk Seller Designee shall be 2 Senior Executive Officer or outside hoard
member of Seller and reasonably accepeable to Buyer. In the evenr that the Seller
Designee shall be elected as a director of Buyer, but shall cease to serve as a director of
Buyer pridr to the Threshold Date, Seller shall have the right to designate anather
individual to fiill the vacaney created by such cessation in order to serve as a member of
the Board of Directors of Buyer. The right to nonnnation for election to Buyer's Board
of Directors as set forth in this Section 6.1 shafl te7minate in the event that Scller's core
products become directly competitive with Buyer.

-

62  Right to Maintain.

(a)  Undl the exrlier to occur of (i) Threshold Date; (ii) Sellers
core products becoming competitive with Buyer's core products or (i) the expiration of
three years from the date of this Agreement, in the event (including a public offering),
Buyer desires to sell and issue shares of its capital stock or rights, aptions or other
secoritics exercisable for or convertble imo shares of its capital stock (directly or
indirectly) and whether or not such rght or option is immediately exercsable oc
convertible, then Buyer shal] first nodfy Seller of the material terms of the proposed sale
and shall pernmit Seller to acquire, at the time of consummation such propased issuancs
and sale and om such terms as are specified in Buyer's ootice to Seller, such mumbey of
the shares of capital stock or other securities of Buyer proposed to be issned as would be
required to enable Seller to maintain its voting and ownership fghts in Buyer following
such issuance, on a percentage basis, at a level maintaived by it inmnediately prior to
such proposed issuance. Seller shall have ten (10) days after the date of any such notice
to elect by notice to Buyer to purchase such shares or securides on such terms and ar the
time the proposed sale is consummared.

()  Toe rights set forch in Secdon 6.2(a) shall not apply to (i) the
issuance of shares ot grant of optiags to purchase shares of Common Stock under
Buyer's employec stack purchase and stock option plans, net of repurchases or
cancellations and (i) bona fide business acquisitions.

6.3  Richt of First Refusal ga_Chanee of Control.
(a)  First Refugal Righe

D Unuil the earlier of (i) Threshold Date and (ii) three
(3) years from the Closing Date, in the event Buyer’s Board of Directors has approved
an intention to merge with, sell shares regresenting 50% or more of the voting pawer of
Buyer to, or sell all or substantally ail of Suyer’s assews to any of the six (6) partes
identified by Seller in Schedule 6.3(a) heseaf, Buyer shall deliver a notice (2o
"Acquisition Notice™) to Seller, which Acguisition Notcs shall be kept confidential by
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Seller, setting forth the propascd material terms of the merger, sale or acquisition,
tncluding the structure and price terms of the merger, sale or acquisition, the name and
address of the party pmposed 10 acquire or merge with Buyer and the date on or about
which such sale or merger is proposed to be made (the date of such an Acquisition
Naticz being an "Acquisition Notics Date™). Seller shall have the right of first refusal to
acquire of mevge with Buyer on the terms set forth in the Acquisition Notice (subject to
the valuation provisions of Section 6.3(b) belaw), as provided in this Section. If the
terms in the Acquisition Notice contemplate a tax-fres reqrgamization thea Seller’s righe
of first refuzsal may oaly be excrcised if Seller proposes a tax-free reorganization.

G Seller shall have warl ten (10) days after the later of
(i) receipt of an Acquisition Notics and (i) the date Seller receives notics of the
mmplcuou of the appraisal of any items tncfuded as part of the propased consideration
specified in the Acquisiion Notice thar are subject to valuation pursuant to Section
6.3(b), to elect by notics to Bayer to acquire or merge with Buyer on the terms st forth
in the Acquisition Notic=. If Seller nosifies the Buyer within such time perad of its
clection to so acquire or merge with Buyer, a closing with respect to such acquisition or
merger shall be held at the principal offics of Buyer {or at such ather place as may be
agreed upon by Buyer and Sefler) on a date and at 2 tme which are mmtually agreeable
10 Buyer and Seller, but in no event later than the later to occor of (i) forty-five (45)
days after receipt by Buyer of such notice of Seller’s election and (ii) five () days after
the receipt of any govermmental comsent or approval necessary for the conzemrastion of
such transaction, including, but not limited to, any such approval or copsent required
under the HSR Act,

(1) In the cvent Seller elects not to exerdse the foregommg
right of first refusal, Buyer shall have six (6) months to scll Buyer on the same material
terms as are set forth ia the Acquisiton Notice. If Buyer proposes 1o sell to or merge
with one of the idenrified pardes on terms more favorabie 1o such party than those set
forth in the notice, or praposes to sell to or merge with ane of the identified partes after
the six (6) month pcnod, it shall first notify Seller and Scllcr shall have another
Opportunity ta exercise its right of first refusal.

(b) Acuraisal Procedure.

(0} Whenever the terms of a propased sale or merger

include forms of consideration other than cash or securties which are traded on 2
National Exchange (as defined below), Seller shall have the opdon to exerdse its first
refusal right under this section by paying the "Appraited Value® in cash of such proposed
non-cash consideration. “Appraised Value® shall mean the fair saleable value of such
non-cash consideration as of the Acquisidon Notice Date, and shall be determined in the
mauner set forth in clause (if) below. If an {tem of consideranion coasnrutes securides
which are traded on a National Exchange (as defined oelaw), the value of such items
stall be the average of the clasing pricss af such securies qa Such exchangs durine
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(with reference 1o the prindpal trading market if such seeuritics are traded on more than
onc National Exchange) each day within the fifteen (15) trading days on such Natioaal
Exchange prior to the applicable Acquisiion Notice Date. If the terms of the propesed
sale or merger include securities which are traded on a National Exchange in a tax free
reorganization, then Seller’s right granted under this Section 6.3 may anly be exercised
by Seller paying in its own securities where the value is determined on the same basis as
set forth in this Section 63(b)(if). If the transaction specified in the Acquisition Notics
is a taxable transaction and the form of cansideration is in securities traded on a
National Exchange, then Seller shall have the option. of paying in cash in its own.
securities where the valne is determined on the same basis as set forth in this Section

6.3(0)(t).

For purposes af this provision, "National Exchange”
means the New Yark Stack Exchange, the American Stock Exchange, the Midwest Stock
Exchange, the Paafic Stock Exchange or the Natianal Market System of the National
Association of Securides Dealers, Inc. '

(i) The determination of "Appraised Value” shall be made
by an investment banking firm or other qualified consultant of nationally recogmized

standing, in accordance with this provision. Buyer and Scller shall endeavor to mutually
agree upon the investment banking fimm or other qualificd consnltant to wmdermks se:
determination. In the event Buyer and Seiler fail ta so agree within five (5) business
days after the Acquisirion Notice Date, within two (2) business days after such faflure
each of Buyer and Seller shall choose one such investment baoking finm or ather
qualified consultant and within five (5) business days after such failure, the respective
chosen firms shall be required to chocse a third such investment banking firm or other
qualified consultant to make such determinaton of the Appraised Value; and the
determinaton. of such third investment banking firm or other qualified coasultant of the
Appraised Value shali be binding. The investment baniing firm or ather qualified
copsuitant selected pursuant hereto to make the determination of the Appraised Valoe

-shall be required to make such determination within twenty (20) business days after its

selecion. Buyer shall pay ail costs and fees of up to the three such investment banking
firms or other qualified consultants, and shall cooperate fully with the investment
banking firm or other qualified consultant selected te make such determination by
prowmotly providing such information as is requested by such firm. '

(¢)  Expansion of Seller’s Rights Relating to the Ticensed
Technologv upon a Chanee of Conrol. Uutil two (2) years from the Closing Date, in
the evenr Buyer has merged with, sold shares represeating 509% or more of the voting
power of Buyer tg, sold all or substantially 2I} of Buyer’s assets to, or engaged volumtarily
in any other change of conwrol transacrion with, any party ideatifiad by Seller on
Schedule 65(a) kerzof, or in the evenr any party idendiied by Seller on Schedule 63(a)
hereof, shall acquire shares represeating 097 or more of the vating power of Buver,
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Seller shall automatically have unlimited, royalty-free, perpetual fghts to the Licensed
Technology. :

64 Reegistration Richts.

(2)  Seller Demand Rights.

(D Request for Registration. In case 2t any time from
and after the Closing Buyer shall receive from Seller a written request that Buyer effect
any registration with respect to all or 2 part of the Shares (or any securities issued or
issuable in respect of the Shares; collectively, the “Registrable Securities™), provided that
the number of Shares {or other securitics) desipgnated by Seller to be included in such
registration wauld result in an anticipated aggregate offering price of at least $5,000,000,
Buyer will as soon as practicable, usc its reasonable commercial efforts to cffect such
registration (incinding, without limitation, the execution of an undertzking to file pre-
effective and past-cffective amendments and supplements, appropriate qualification
under the applicable blue sky or ather state securities laws and appropriate complisncs
with exemmptive regulations issued under the Securities Act and any other governmental
requirements or regnlations) as may be so requested and as would permit or facitate .
the sale and distribution of all or suck pordon of Registrable Securities as are spedified
~ in such request; yrovided, that Buyer shall not be oblisated to take any action to effec:
any such registration after Buyer has effected two registrations purseant to a request by
Seiler herennder. A registration procseding pursuant o this section which is
subsequently withdrawn. prior to effectiveaess of a registration statement under the
Securities Act shall not be considered an effected registration, qualification or
compliance for purposes of the two demand registrations to which Seller is entitled.

Subject to the foregoing, Buyer shall file a registration statement covering
the Regiswrable Securitics so requested or atherwise clected 10 be registered as soon as
practicable, but in any event within sixty (60) days, after receipt of the request of Seller,
vrovided that Buyer shall have the rght to defer such registration for a peried of up to
nigety (90) days following the recsipt of such 2 request if in the opinion of the Board of

Directors of Buyer, it would be sediously detrimental © Buyer for a registration
statement to¢ be filed.

. () Undersritng. If Sefler inteads to distdbute the
Registrable Securities cavered by its request by means of an underwriting, it shall so
advise Buyer as a part of its request made pursuant to Section 6.4(a){i). Buyer shail
eater intc an underwriting agresment in customary form with the underwriter ar
underwriters selected for such underwridng by Seller, which underwriter or nnderwriters
shall be reasonably acceptable to Buyer.
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(b} Companv Resjstration.

(¥) Natice of Registration. If at any time or from time to
time after the Closing Buyer shall determine ta register any of its securities for its own
account (other than &8 registration relating solely to employee stack option or purchase
plans or relating solely to 2 Rule 145 transaction), Buyer will:

(A) promptly give to Seller written notice thereof (which
shall include 2 Hst of the jurisdictions in which Buyer tmiends to attempt 1o qualify spch
securities under the applicable blue sky or other state scarities laws); and

(B) inciude in such regiswation (and any related
qualification under blze sky laws or other compliance), and in any woderveriting involved
therein, all the Registrable Securities specified in a written request or requests, made
within thirty (50) days after the date of such written notice from Buyer to Seller, except
as set forth in Secton 6.4(b)(ii).

(@) - Upderwriting. If the registration of which Buyer gives
notice is for a registered public offering iavolving an uaderwriting, Buyer shall so advise
Seller as a part of the written notice given pursuant to Section §.4(b)(()(A). In such
event the right of Seller to registration pursuant to Section 6.4(b) shall be sorditicnzd
upon Seller’s participation in such underwriting and the inclusion of Seller’s Registrable
Securitics in the woderwriting to the extent provided hercin. I Seller propases to
distibute its securites through such underwriting it shall (together with Buyer and other
holders distribrating their securides through such underwriting) enter into an underwriting
agreement in customary form with the anderwriter or underwriters selected for such
underwriting by Buyer. Notwithstanding any other provision af this Section, if the
managing underwriter determines that marketing factors require a limitation of the
number of shares to be underwritten, the underwriter may limit the mumber of
Registrable Securities to be included in the registration and underwriting but in no cvent
shall (f) the amaunt of Registrable Securities of Seller included in the offering be
reduced below twenty-five percent (25%) of the total amourit of searrities included in
such offering or (i) notwithstanding (i) above, any shares being sold by a shareholder
exercising 4 demand registration right similar ta that graated in Section 6.4(a) and
granted by Buyer prior to the date of this Agre=ment be excluded from such offering,
and ix such sitvation Seller’s shares may be completely excluded from registration
Buye.x: shall advise Seller of any such limitations, and the number of Registrable
Securities that may be included in the registcation. If Seller disaporoves of the terms of
any such underwriting, it may elect to withdraw therefrom by written natice 0 Buyer and
the vnderwriter. Any Regisrable Securities excluded or withdrawn fom such
underwriting shall not be included in such regisiration
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(1) Notwithstanding anything to the contrary in this
Section 6.4(b), Buyer shall not be abligated to cffect any registraton of securities under
this Section 6.4(b) pursuant to a registration statement cavering any of its securities to be
issued in connection with mergers, acqnisitions, exchange offers, dividend reinvestment
plans or stock option or other cmployee: benefit plans. .

(0  Expenses of Registration.

(i) Subject to Sections 6.4(c)(ii) and 6.4(c)(i), ail
expenses incurred in eonnection with any registtadon pursuant to Section 64(a) or .
6.4(b), including, without limitation, all registration, filing and qualification fees printig
expenses, fees and distlhuscments of counsel for Buyer, expenses of complying with state
securities or Blue Sky laws (induding fees of counsel for Buyer and counsel for the
underwriters), accountants’ fees and expenses incident to or required by any such
registration, expenses mecident to the listing of securites on any exchange in which the
Registrable Securities are to be listed, expenses of any spedal andits incidental to ar
required by such registration. '

: (i) Buyer shall not be required to pay for cxpenses of any
registration proceeding begun pursuant to Section 6.4(a), the request of which has been
subsequently withdrawn by Seller, in which case, such expenses shall be borne by Seller;
provided that Seller shall pot be required to pay (a) for the coit of normal =7 4=
Buyer that would have been performed in any event, and (b) for the time of any
exeartives or other personne} of Buyer involved in the preparaton of the registration
statement; and provided further, however, that if at the time of such withdrawal, Seller
shall have leamned of a material adverse change in the Business Condition of Buyer from

that known to Sefler at the time of its request, then Seller shall nat be required to pay
any of such expenses.

_ - {ii) Natwithstanding anything te the contrary elsewhere in
this Section 6.4(c), all underwriters’ discounts, commissions, or applicable stock transfer
and dacumentary stamp taxes (if any) relating to the sale of Registrable Securities shall
be borne by the seller of the Registrable Securities in all cases.

(d) Registmation Procsdures.

® In the case of cach registration effecred by Buyer
pursuant to Section 6.4, Buyer will keep Seller advised in writing as to the injtiation of
each' tegistration and as o the completion thereof. At Its expense (except as atherwise
provided in Secdan §.4(c) above) Buyer will:

(A)  kesp such regsmarton effective for a nedod of six
months or until Seller has complered the distributian described in the régstration
Siatement relaung therezo, whichever first ocours;

BP!IPL'I\&E\EIT‘-TC&‘I .06 - -
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(B) furnish such number of prospectuses and other

- docurpents incident thereta as Seller fram time to lime may reasonably requess; and

(C) modly Seller, (1) when a prospectus or any prospectus
supplement or post-effective amendment has been fled, and, with respect to the
registration statement or any post-cfecive amendment, when the same has become
effective; (2) of any request by the SEC or any other federal or state govermnmental
anthority during the periad of effectiveness of the registwation statement for amendments
or supplements 10 the registratian statement or related prospecms or for additional
information relaifug to the registration statement, (3) of the issuance by the SEC or any
other federal or state governmental anthority of any stop order suspending the
effectiveness of the registration statemient or the initiation of any proceedings for that
purpose, (4) of the receipt by Buyer of any notificaton with respect to the suspension of
the qualification or excmprion from qualification of any of the Registrable Secarities for
sale in any jurisdiction or the initiation of any proceeding for such purpose; or (5) of the
happening of any event which makes any statement made in the registration statement or
related praspectns or any document incorparated or deemed to be incorperated therein -
by reference untrue in any material respect or which requires the making of any changes
in the registration statement or prospectus so that, in the casc of the registration

_ statement, it will not contain any untrue statement of a material fcr or omit to state any

material fact required 10 be siated therein or necessary to make the statements therein
not misleading, and that in the casc of the prospectus, it will not contain any untrue
statement of a material fact or amit to state any material fact or omit to state any
material fact required to be stated therein or necsssary to make the statements therein,
i the light of the circumstancss under which they were made, not misleading.

(e)  Buyer may, upon the happening of any event (x) of the kind
described in dauses (2), (3), (4), or () of Section 6.4(d)(()(C) or (y) that, in the
judgment of Buyer's Board of Directors, renders it advisable to suspend use of the
prospectus due to pending cotporate developments, public filings with the SEC or similar
eveats, suspend use of the prospectus on written ngtice to Seller, in which case Seller
shall discontinue dispasition of Registrable Securities cavered by the registration
statement or prospectus undl copies of a supplemented or amended prospectus are
distributed to Seller or until Seller is advised in writing by Buyer that the use of the
applicable prospectus may be resumed. Buycr shall use its reasonable efforts to ensare
that the use of the prospectus may he resumed as scaa as practicable. Buyer shall use
every reasonable effort 1o obtain the withdrawal of any erder suspending the
cHectiveness of the registration statement, or the Hfting of any suspeasion of the
qualification (or exemption from qualification) of any of the securities for sale in any
jurisdiction, at the earliest practicable woment. Buyer shall prepare as soon as
practicable 2 supplemeat or post-effective amendment to the registrarion statcraent or 2

‘supplement to the related prospecmus or any document incarporated therein by referencs

or file any other required document so thar, as thereafter deliverad to the purchasers of
the Registrable Securivies being sold iherenndes, such prospecrus wiil not coatain an
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untre statement of a material fact or omit to. state 2 material fact required to be stated

thercin or necessary {0 make the statements therein, in Bgitt of the drcamstances undex
which they were made, not misleading.

63, Indemnification.

® Boyer will indexmify and hald harmless Seller, each of
its officers and directors, and each person controlling Seller, with respect to which 2
registration has been effected pursuant to this Section 6.4 and each wderwriter, if any,
and each person who controls any underwriter of the Registrable Securities held by or
issuable to Seller, a_gmnst all dmms, Josses, damages, costs, expenses and habilities
whatsoever {or actians in respect thereof) arising out of or based oo auy untrue
statement {or alleged imtrac statement) of a material fact contained in any registration
statement, preliminary or final praspectus contained therein or any amendment or
supplement thereta, or based on any omission (or alleged omission) to state therein a
material fact required to be stated therein or necessary to make the statements therein
not misleading, ar any violation by Buyer of the Securities Act or any state securities law
or of any mle or regulation promulgated under the Securities Act or any state securitics
law applicable to Buyer and relating ta action or inaction required of Buyer in
connection with any such registration, and will reimbarse Seller, each of its officers and
directors, and each person controlling Seller, each such wnderwriter and each persoa who
cantrols any such underwriter, for any legal and any other expenses as raagscnably
inaured in conmection with investigating or defending any such daim, less, damage, cost,
expense, liability or action, provided that Buyer will mot be liable in any such case to the
- extent that agy sach claim, loss, damage, cost, expense, or Liability arises out of oc is
based on amy untrue statement or omission based upon written information fumished to

Buyer by an instrument duly executed by Seller or any underwriter and stated to be
specifically for use therein.

'

(1) Seller will, iIf Registrable Securites held by or issuable
to Seller are included in the securities as te which such registration is bemg effected,

indemnify and hold harmless Buyer, each of its directors and officers who sign such
registration statement, each uaderwriter, if any, of Buyet's securities covered by such
registration statement, cach person who conrrols Buyer within the meaning of the

- Securities Act against all claims, losses, damages, costs, expenses and liabilities
wharsoever (or actions in respect thereof) arisin:g out of or based on any unmue
statement of 2 matedal fact contnined in any such regiswradon staterment, preliminary or
final prospectus conrained therein or any amendment or supplement thereto, incident to
any such rcm.stratmn, oc based on any omission (or alleged omission) ta state therein a
material fact required to be stated therein or necessary to make the staternents therein
not misleading, or any violation by Seiler of the Securities Act or of state scourities [aws
or any rule or regulation promulgated under the Securides Act or any stare securities law
applicable to Seller and reladng to acdon or inactdon required of Seiler in comnecton
with any such registration and will reimburse Buver, such directars, officers, persons ar
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underwritegs for any legal or any other expenses as reasonably incurred in commection
with investigating or defending any such claim, loss, damage, cost, expemsc, Libility or
action, in each case to the extent, but only ta the extent, that such untrue statcment or
omission is made in such registration statement, prospectus, in reliance tpon and in
conformity with written information furnished to Buyer by an instument duly executed
by Seller and stated to be specifically for use thercin; pravided, howevex, that the
foregoing indemuity agreement is subject to the condition that, insofar as it relates to any
sgch untrue statement or omission made in the preliminary prospectus but eliminated or
rernedied in the amended prospectus cn file with the SEC at the time the registration
statement becomes effectve or the amended prospecnrs filed with the SEC pursuaunt to
Rule 424(b) (the "Final Prospectus®), such indemmity agreement shall not imure to the
benefit of Buyer, any underwriter cr any Holder, if there is no underwriter, if a copy of
the Final Prospectus was not furnished to the persaa-or entity asserdng the loss, Lability,
claim or damage at or prior to the time such action is required by the Securities Act.

‘ (i) Each party entitled to indemmification under this
Section 6.4(c) (the “Indemnificd Party”) shall give notice to the party required to provide
indempification (the *Tndemnifying Party™) promptly after such Indempified Party has
actnal knowledge of any claim as to which indemnity may be sought, and shall pexmit the
Indemmifying Party to assume the defense of any such claim or any Etigation resoiting
therefrom, provided that counse! for the Indemnifying Party, who shall conduct the
defensc of such claim or lideation, shall be approved by the Indemnified Party {(whose
approval shall not woreasonably be withheld), and the Indemmnified Party may participate -
in sach defense at such party’s expeose. No Indemnifytug Party, i the defense of 2oy
such claim or litigation, shall, exczpt with the consent of each Indemnified Party, conscnt
tc entry of any judgment or enter into any settiement which does not fnclude as an
unconditional term thereof the giving by the cdaimant or plaintff to such Indemuaified
Party of a release from all Hability in respect ta such daim or liigation. If any such
Indermnified Party shall have besn advised by counsel chosen by it that there may be one
or more legal defenses available to such Indemmuified Party which are different from or
additional to those available to the Indemmifying Party, the Indemnifying Party shall aot
have the rght to assume the defense of such action on behalf of such Indemnified Party
and will proaptly reimburse such Indemmified Party and any person comtrolling such
Indempified Pacty for the reasonable fees and expenses of any counsel retained by the
Indemuified Party, it being undersicod that the Indemmifying Party shall not, in
connection with any one action or separate but similar or related actions in the same
jurisdiction arising out of the same general allegatons or circumstances, be liable for the
reasonable fess and expenses of more than cue separate firm of attorneys for such
Indemnified Party or controlling person, which firm shall be designated in wridng by the
Indemmified Party to the Indemniiying Party-

(g} Conmibution I the indemnification provided for in
Secton 6.4(e} is unavailable gr insufficiet to hold harmless an Indewmnified Parcy
thereunder, then each Indemmifving Panty thersunder shail contribute to the account paid
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or payable by such Indemnified Party as 2 result of the losses, daims, damages, costs,
expexses, liahilities or actions referred to in Section 6. 4(c)(1) or (ii), as the case may be
i sach proportion as is appropriate to reflect the relative fanlt of the Indemnifying Party
on the one hand and the Indempified Party on the other m conpection with statemerts
ar amissions which resulted in such losses, claims, damages ar liahilities, as well as any
other relevemt equitable considerations. The refative fault shall be determined by
reference to, among other things, whether the untrue or alleged untrue statement of a
matexial facr. or the omission or alleged ommission to state 2 material fact relates to
information supplied by the Indenmifying Party ar the Indempified Party and the Parties’
relative intenr, knowledge, aceess (o information and GppOrmmity to correct, or prevent
such untroe statements or omission. The Parties hereta agree that it would nat be just
and equitable if conrrbuticns pursuant to this Secton 6.4(f) were to be determined by
pro rata or per cipita allocztion or by any other method of allocation which does not
take account of the equitable considerations referred to I the first semtence of this
Section 6.4(f). The amount paid by an Indemmified Party as a result of the losses,

- claims, damages or liabilities referred to in the frst sentence of this Section 8.4(f) shall
be deemed to indude any legal or ather expenses reasonebdly inaurred by such
Indemmified Party in connection with investigating or defending any action ar claim
which is the subjcct of this Section 6.4(f). Prompuly after receipt by an Indemnified Party
of natice of the commencement of any action against such party in respect of which a
daim for conrribution may be made against an Indemmifying Party under this Section

- 6.4(f), such Indesonified Parcty shall notify the Indemmifying Party in writing of the
commencement thereof if the podes spedfied in Section 6.4(¢)(iii) has not bezn given
with respect to such action; urovided that the omission 50 to notify the Indemmifying
Party shall not relieve the Indemnifying Party from amy Hability which it may have to any
Indemnified Party otherwise nnder this Section 6.4(f), except to the extent that the
Indemnifying Party is actually prejudiced by such faillure to give notice. No Person guilty
of fraudulent misrepresentation (within the meaning of Section 1 I(f) of the Securities
Act) shall be entitled to contribution from any person who was not pgufity of such
frandulent mistepresentation. .

() Information bv Holder. Seller shail furnish to Buyer such
information regarding Seller and the distribution proposed by Seller as Buyer may
reasonably request in writing and as shall be required in connection with any regiszration
referred to in this Section 6.4.

(1) Rule 144 Regornting. With a view to maling available to
Seller the benefits of cartain rules and ;cgulanous of SEC which may permit the sale of
Registrable Securities to the public without registration, Buyer agress to:

(i) make and ke=p public information available, as those
terms are understood and defined in Rale 144 under the Securities Act, at all times aftes
ninety {90} days after the effective date of the frst registration Eled by Buyer which
involves a sate of securities of Buver to the general public;
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(1) fite with the SEC ia a timely manner all reports and
other doamments required of Buyer under the Securides Act and the Exchange Act; and

(iif) furnish to Seller so lang as it owns any Registrable
Securities forthwith npon request a wriiten statement by Buyer that it has complied with
the reporting requirements of said Rule 144 (at any time after ninety (50) days after the
cffective date of said first registration statement flied by Buyer), aod of the Securities
Act and the Exchange Act (at any time after it has become subject to such reporting
requirements), a copy of the most recent annual or quartesly report of Buyer, and sach
other reports and documeants so filed by Buyer as may be reasonably requested in”
availing Seller of any rule ar regulation of the SEC permitting the selling of any such
securities without registration.

()] Transfer of Registration Rights. Any registration rights
granted by Buayer under this Section 6.4 may be assigned by Seller {n connection with the
sale by Seller of any Registrable Securities, to a transierce or assignes, who, after such
assignment Ot transfer, holds at least 500,00¢ shares or all remaining shares of Buyer
held prior thereto by Seller, and following such assignmeant, the assignes shail be entitled .
to all rights of Seller under this Section 6.4, provided that such assignes agrees in writing
to be bound to the obligatons of Seller under this Section 6.4.

(k} Terminatiou of Registration Rishts. All registznter 7hts
provided hereunder shall terminate upoa the carlier ta ocaur of (a) the tenth ammiversary
of the Closing and (b) such time as Seller is able to sell all of its Repistrable Securities

. under Rule 144 during any two successive, thres-month periods.

1)  Future Grants of Registration Rights. Buyer agrees for the
benefit of Seller that it will not grant registration dights with respect to any of its
securities upon terms more favorable to the holders of such securities than these
contained herein.

6.5 Standstll Apresment

(a} Standsyll. Nowwithstanding any other provision of this

Agreement, subject to the excepdons set forth in Section 6.5(b), without the approval of
the Board of Directors of Buyer {whether by written consent of the directors or pursuant
10 a rescludon duly adopted by the directors at a meedng of the Board of Directors),
Seller (which shall jnclude any affiliate of Seller for parposes of this Saction 6.5) shall
oot after the Closing Date, acquire "beneficial ownersiip® (which, for purpases of this
Section 6.5, shall have the meaning set forth in Rule 13d-3 of the Exchange Act) of any
securities of Buyer eadtled to vate with respect to the election of any directors of Buyes
("Voting Securities”), any security convertible into, exchangeable for, ar exescisable for,
or that may become any Voting Securides or any otker right 10 acguire Voting Securites
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{such Vodng Securides and rights to acqmrc Voting Securities are collecnvcly referred to
berein as "Securities").

(6) Exceorons to Standstll Provision.

()  Seller may acquirc Secrides without regard to the
limitations set forth in Section §.5(a) in accordance with the pravisions of Section 62 or
Section .63 hereof; aund

(i)  Sefler may, after written potice to Buyer, acquire

Securities without regard to the limitatians set forth in this Section 6.5 if a bona fids
tender or exchange offer is made by any person or 13D Group to acquire Securities that,
if added to the Securites (if any) already owned by such person or 13D Gronp, would
represent ownership of Secorities greater than Afty percent (30%) of Buyec’s then
outstanding Securities; provided, hawever, that Seller shall ouly be permitted to take
such actions and make such offers as may be cousidered to be of the same nature and
type of action or offer and directed 10 the same person or persons and within the same
time period and for the same resulting amount of Securitics as that which is being taken
by such person or 13D Group; and provided further, that Seller may only acquire that
amount of Securitics that, when added to the amtount of Securities already owned by
Seller, shall nat excead the amount of Securities acquired or to be ax:quirl:d (assuming
any offers to purchase have besn consummated) by such person or 130 Group. Iz
procceding with any action or offer permitted under this subsection 6 5(b)(i), Scller shail

. be permitted to offer more favorable terms than those terms affercd by such person or
13D Group, so long as such terms are substantially consistent with an offer of the same
nature and bype of consideration as that which is being propesed by such person or 13D
Group.

(c) Notice of Securitics Purchases and Sales. Seller shall advise

Buyer as to its plans to acquire or dispose of beneficial owmership of Seaurities, or nghts

thereto, reasonably in advancs of any such action

. (d)  Acts in Copcery with Others. Seller shall not join a
partnership, limited partnership, syndicate or ather group, or otherwise act in concert

with any third person, for the purpose of acquiring, holdmg, voting or dxsposmg of
Securities, or dghts thereto.

(¢} Regtrictions on Transfer of Securities Seller shall not
dispose of beneficial ownership or voting coutrol of Securities or any right thereto,
except: (i) in accordance with the provisions of Section 6.7 hereof; (if) to Buyer or any
person ar group appraved by Buyer; (iii) pursuant to a bona fide public offering
registered under the Sécurities Agct (in which Seller does not have the ahility to select the
purchasers), inciuding any offering pursuant to the regiscradon rights granted in Secdon
6.4 hereof; (iv) pursuant to Rule 144 under the Securides Act; (v) in transactions nat
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described in (D), (iD), (in) or (iv) hereaf so long as such transactions do noet, directly or
indirectly, result in amy persorn or gronp owming or having the right to acquire beneficial
ownership of Securites with aggregate vorng power of five perceat (5%) or more of the
aggregate voting power of all outstanding Securitics (assuming tha couversion, exchangs
and/or exercise of all convertible, exchangeable and exerdsable securities); or (v) in
response to an offer to purchase or exchange for cash or other consideration any
Securities that (a) is made by or on behalf of Buyer, or (b) is made by another person or
graup to.all holders of Securities and is not oppased by the Board of Directors of Buyer
within the dme such Board is required, pursuant to regulations under the Exchange Act,
t0 advise Company shareholders of such Board's pasition on such offer.

-

6.8 Buvers Right of First Refusal

(a)  Eirst Refusal Right,

6] In the event Seller proposes to sell any Securities,
other than in a transaction desaibed in Sections 6.5(¢){1t)~(¥), Seller shall deliver a
written notice to Buyer setting forth the terms of the proposed sale, induding the name
‘of the proposed purchaser and the date on or about which such sale is propased to be
campleted. Buyer shall have the dght of first refusal to acquire such Securities on the
terms set forth in such notice (subject ta the valuation provisions of Section 6.7(h)
below), as provided in this Secton.

(i) Buyer shall have undl twenty (20) days after the
receipt of such 2 notice 1o elect by natice to Seller to acquire all ar any portion of such
Securities propesed to be sold by Seller on the teros set forih in such notica, If Buyer
nodfies Seller within such time period of its election to acquire any of such Securities, a
closing with respect to such acquisiton shall be held at the principal office of Buyer (or
at such ather place as may be agreed upon by Buyer and Seller) on 2 date and at a time
which are mntually agreeable to Buyer and Seller, but in no event later than ten (10)
days after reccipt by Seller of such norics of Buyer’s election

(if) 1o the event Buyer clects not to exerdse the foregoing
right of first refusal, Seller shall have minety (90) days to sell such Securities an the same
terms as are set forth in such notice. If Seller proposes to sell such Securities on terms
different than those set forth in the notics, or proposes to sell such Securides after the
pinety {90) day period, Seller shall first nodfy Buyer of such proposed sale, and Seller
sball have another oppormunity to exercise its dght of Trst refusal wder this Section

(b) .Apopruisal Procedure.

(i) . Whenever the terms of a proposed sale of Securides
include forms of counsideration ather than cash or securities which are waded on 2
Nadanal Exchange (as defined below), Seller shall have the optan to exercise its frs
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refusal right under this section by paying the "Appraised Value™ in cash of sach propesed
non-cash cansideration. "Appraised Value” shall mean the fair salesble value of such
non-cash consideration as of the date of the notice delivered pursuant to Section
6.7(a)(i) (the *First Offer Notice Date"}, and shall be determined in the manuer set forth
in Section 6.7(b)(if) below. If an item of consideration coustitutes securities which are
traded or. 2 Natonal Fxchange (as defined below), the value of such items shall be the
average of the closing prices of such securities on such exchange during (with reference
to the principal trading market if such securities are traded on mare than one National
Exchange) each day within the fifteen (15) trading days on such National Exchange pror
to the First Offer Nodce Date.

For purposes of this provision, "Nataoml Exchange® means the New
York Stock Exchange, the American Stock Exchange, the Midwest Stock Exchange, the
Pacific Stock Exchange or the National Market System of the National Assodation of
Securities Dealers, Inc, :

(i) The determination of "Appraised Value” shall be made
by an igvestment banking firm or other qualified comsultant of ationally recogmized
standing, in accordancs with this provision. Buyer and Sciler shall endeaver ta mmtually
agree upon the investment banking firm ar other qualified consultant to wmdertake such
determination. In the event Buyer and Seller fail to so agrec within five (5) business
days after the First Offer Netice Date, within twa (2) business days after spch fallure
each of Buyer and Seller shall choose oune such investment banking firm or other -
qualified copsultant and within five (5) business days after such failure, the respective
chosen firms shall be required to choose 2 third such investment banking fixm or other
qualified consultant to make such determination of the Appraised Value; and the
detexmination of such third investment banking finn or other qualified consultant of the
Appraised Value shall be binding. The mvestmeat banking firm or other qualified
consultant selected pursuant hereto to make the determination of the Appraised Value
shall be required ta make such determination within twenty (20} business days after its
selection. Buyer shall pay all costs and fess of up to the thres such investment banking
firms or other qualified copsultants, and shall cooperate fully with the investment
banking firm or otber qualified consultant selected to make such determination by
promptly providing such information as is requested by such firm. '

(¢} Change of Contral. For purposes of this Agresment, a
"Change of Control” with respect to one party shall be dezmed to have occurred
wheaever (i) there shall be consummated (1) any consolidation or merger of such party
in which such party is not the contnuing or surviving corporation, or pursuint to which
shares of such party’s common stock would be converted in whole or in part into casi,
other securities ar other propesty, other than 2 merger of such persom in which the
holders of such party’s common stock immediately prior to the merger have substantially
the same proportionate ownership of common stock of the surviving corporation
immediately after the merger, or (2) any sale, lease, exchange or transfer (in one
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transaction or a series of related transactions) of all or substantially all the assets of such
party, or (i) the stockbolders of such party shall approve any plan or proposal far the
liquidation or dissolntion of such party, or (iii) any party, ather than such party or o
subsidiary thereof or any employee benefit plan spensored by such pary or a subsidiary
thereof or a corporation owned, directly or indirectly, by the stackholders of such party
in substaniially the same proportions as their ownership of stock of such party, shall
become the beneficial owner of secutities of such party represeating greater than fifty
percent (S0%) aof the combined vating power of then outstanding securities ordinarﬂy
{and apart from rights accruing in spedal drctunstances) having the nght to vote in the
election of directars, as a result of a teader or ¢xchange offer, open marker puvchaces,
privately negotiated purchases or othexwise, or (iv) at any time aftcr the date of this’
Agreement, individuals who at the date hereof coustituted the Board of Directors of such
party shall ceasc for amy redson to constitnte at least 3 majority thereof, unless the
clection or the nomination faor election by such party’s stockhalders of cach new director
was approved by a vote of at least two-thirds of the directors then still in office wha wexe
directors at the date hercof, or (v) amy ather event shall octur with respect to such party
that wonld be required to be reported in response to Item 6(e) (or any successor
provision) of Schedule 14A of Regulation 14A promuigated under the Exchange Act.

ARTICLE VIX
TERMINATION, AMENDMENT AND WAIVER

7.1  Terpmnation. Excapt as provided in Section 7.2 below, this
Agreement may be terminated and the Acguisition abandoned at amy time pdor to the
Qlosing Date:

(2) by nmtual consent of Seller and Buyer;

(b) by Buyer or Seller if: (f} the Clesing has not occurred by
February 29, 1996; (i) there shall be a final nonappealable order of a federal or state
court in effect preventing consummation of the Acquisition; or (iii) there shall be any
statute, rule, regulation or order enacted, promulgated or issued or deemed applicable to
the Acquisition by any Governmeantal Entity that would make consummation of the
Acquisition illegal;

{c) by Buyer if it is not in material breach of ths Agrezment and
there has been a material breach of apy regreseatation, warranty, covenant or agresment
contained in this Agresment on the part of Seller and such breach has not besn cured
within five (5) busizess days after wrirtea notice to Seller (provided thar, no cure period
shall be required for a breach which by its natare camnot be cured);

(d) by Buyver at any tme pror to November I, 1995, if as a result
of its due diligeace review of the Buginess subsequent to the date of this Agresment it
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discovers a fact or condition existing on the date of this Agreement and rot disclased to
Buyer prior to or on the date of this Agreement that Buyer reasonably determines has a
material adverse effect on the Business Condition of Seller;

(c) by Seller at apy time prior to November 1, 1995 if as result of
its due dilizence review of Buyer subsequent to the date of this Agreement it discovers a
fact or condition existing on the date of this Agrecment not disclosed to Seller prior to
or on the date of this Agresment that Scller reasonably determines has 2 material
adverse effect on the Business Condition of Buyer,

() by Seller if it is not in material breach of this Agreement and
there has been a materiat breach of any representation, warranty, covenant or agreement
contained in this Agrecment on the part of Buyer and sach breach has not bezn cured
within five (5) business days after written notice to Buyer (provided that, no cure period
shall be required for a breach which by its nature connot be cured).

72  Effect of Termination. In the event of termination of this
Agreement as provided in Section 7.1, this Agreament shall forthwith becorne void and
there shall be na Hability or cbligation an the part of Buyer or Seller, or their respective
officers, directors or sharcholders, provided that each party shall remain linble for any
breaches of this Agreement prior to ifs ‘crmination.

73  Amendment. This Agrcement may be amended by the parties

hereta at any time by executiont of an instrument in wiiting signed on behalf of each of
the partes hereto.

74  Extension; Waiver, At any time prior to the Closing Date, Buyer on
the one hand, and Sefler, an the other, way, to the extent legaily allowed, (1) extend the
time for the performance of any of the obligations of the other party hereto, (ii) waive
any inaccuracies in the representations and warranties made to such party contained
herein ar in any document delivered pursuant hereto, and (iii) waive compliance with
any of the agreements or conditions for the benefir of such party contained herein. Any
agrecment on the part of a party hereta to any such extension or waiver shall be valid
only if set forth in an instrument in writing signed on behalf of such party.
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ARTICLE VI
INDEMNIFICATION

- 8.1  Survival of Represenmtons. Warranties and

Agreements. Nowithstanding any investigation conducted at any time with regard
. -thereto by or on behalf of either party, na representation or warranty by Seller shall
suxvive the closing of this Agreement and oo claim may be brought by any party with
respect thercio other than the representation made by Seller in Section 2,10, indading
agy schedules theretn, which shall survive the execution, delivery and performances of this
Agreement, and be subject to the provisions of Section 82 below, until the first
samversary of the Closing Date.

82 Ipdemmification.  Seller hereby agrees to indenmify and hold
harmless Buyer against any and all losses, ltabilities, damages, demands, claims, suits,
actions, judgments or causes of action, assessments, custs and expenses, including,
withont [mitation, interest, penaities, attarneys’ fees, any and all cet-of-pocket expenses
incurred in investigating, preparing or defending against any litigation, or any daim
whatsoever, and any and all amounts paid in settlement of any daim or litigation, but
only to the extent that the ageregate of the forcgoing excceds $250,000, (collectively
"Damages™) asserted against, resulting to, imposed upon, ot incurred or suered by
Buyer, directly or indircctly, as a result of or arising from any imaccuracy in or breach of
the representation and warranty made by Seiler in Section 2,10, incinding schedules
thereto ("Identifiable Claims”). Seller’s indemnity obligation pursnznt to this Artide VIO
shall in no event excesd, cither individually or in the aggregate, 35,000,000

83 Pracedure for Indemnifjcatign with Respect to Third-Party Clajigs.

(a)  If Buyer determines to sesk indemmification under this
Article VHI with respect to Identifiable Claims (the party sesking such indemmification,
bereinafter referred ta as the “Todemnificd Party” and the party against whom such
indemnification is saught is hereinafter referred to as the “Jndemnifying Party*) resalting
from the assertion of liability by third partics, the Indemnificd Party shall give natice to
the Indemnifying Party within thirty (30) days of the Indemnified Party becoming aware
of any such Identfiable Claim or of facs upon which any such Identifiable Claim will be
based; the notice shall set forth such material information with respect thereta as is then
reasanably available to the Indemnified Party. In case any such liability is asserted
against the Indemmified Party, and the Indemnified Party nodiies the Indemmifying Party
thereof, the Indemnifying Party wiil be eatitled, if it so elects by written notics delivered
to the Indemnified Party within twenty (20) days afier recsiving the Indemnified Party's
notics, to assume the defense thereof with counsel reasonably satsfactory to the
Indemnified Party. Noowithstanding the foregoing, (i) the lndemnified Party shall also
have the right to employ its own counse! in any suca case, but the fees and exvenses of
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such counsel shall be ar the sole, unreimbursable expensc of the Indemnified Party
uniess the Indermmified Party doas not assume control or the Indemmified Party shall
reasonably detexmine that there is a conflicz of imterest between Buyer and Seller with
respect to such Identifiable Claim, in which case the fezs and expenses of such counse}
will be borne by the Indemnifying Party, (i) the Indemmified Party shall not have amy
ohhga.uon to give any notice of any assertion of liability by a third party unfess such
assertion is in writing, aud (iii) the rghts of the Indemnified Party to-be indemmified
herevmder i respect of Identifizhle Claims resulting from the assertion of lability by
third parties shall not be adversely affected by its failure ta give potice pursuant to the
foregoing unless, and, i <o, only to the extens that, the Indemnifying Paty is prejudiced
thereby. With respect to any asscmun of liabtlity by a third party thaz results in an
Identifiable Claim, the parties hereto shall make available to each otker all relevant
information in their possession material to any such assertion.

(o) In the event that the Indemnifying Party, within thirty (30)
days after receipt of the aforesaid notice of an Identiiable Claim, fails to assumc the
defense of the Indemnified Party against sach Identifiable Claim, the Indernified Party
shall bave the right to undertake the defense, compromise or settiement of such action
on behalf of and for the account and risk of the Indemnifying Party.

(¢} Notwithstanding anything in this Section to the contrary, (§) if
there is a reasonable probability that an Identifiable Claim may materially 2nd advezsaiy
affect the Indemnified Party, other than as a result of maney damages or other money
paymments, the Indemmified Party shall have the right to participate in such defeqse,
compromise or settlement and the Indemmifying Party shall aot, without the Indemnifiad
Party’s writien consent (which consent shall oot be unreasonably withheld), settle or
compromise any Identifiable Claim or consent to entry of any judgment in respect
thereof unless such sattlement, compromise or consent includes as an uncondifional texm
thereof the giving by the daimant or the plaintiff to the Indemmiified Party 2 release from
all liability in respect of such Idendfiable (Raim.

ARTICLE IX
GENERAL PROVISIONS

9.1 . Nadeces. All notices and other communications hercunder shall be
in writing and shall be de=med given if delivered persorally or by commerdiat delivery
service, or mailed by registered or cortified mail {return receipt requested) or sent via
telecopy (with acknowledgment of compiere transmission) to the parties at the following
addresses (or at such other address for a party as shall be specified by like notics):
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(a) if to Buyer, to:
. The Sagpta Cruz Operaton, Ine,
400 Endnal Street
P.Q. Box 1900
Santa Cruz, CA 95061-1900
Artention: Legal Department
Telecopy No. (408) 427-3474

- with a copy to:

Brabeck, Phleger & Hardson
Two Embarcadero Place

2200 Geng Road

Palo Alto, CA. 94303
Attegtion: Edward M. Leonard
Telecopy No.: (415} 496-2921

o) i m.Seucr, to:

Novell, Inc.

122 East 1700 South

Pravo, Utah 84606

Attention: - David R. Bradford, Esq.
Telecopy No: (801) 228-7077

with a copy to:

Wison Sonsind Goodrich & Rosatd
650 Page Mill Road

Palo Alto, California 94534
Attention: Larry W. Sonsini
Telecopy No.: (413) 496-4084

92  Survival. The representarions and warranties contained in Section 2 -

and Section 3 hereof except for the representation of Seller set forth in Sectior 2.10 shall
not suxvive the clasing of the sale of assets and issuance of stock contempiated by this
Agreement; pravided, however, that the foregoing provision shall not eliminate the rights
and remedies of the parties hereto in the case of a willful frand by the other party

provided that the agreed party shall establish all elements of the exdsiencs aof such fraud
by clear and convincing evidence.
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93  Interpretation. When a reference is made in this Agrcement to
Schedules or Exhibits, such reference shall be to a Schedule or Exhbit to this
Agreement unfess gtherwise indicated. The words “include,” "includes™ and “including”
when used herein shall be deemed in each case to be follawed by the words "“without
limitation." The table of contents and headings contatned in this Agreement are for
reference pusposes only aad shall not affect in any way the meaning or mterpretation of
this Agreement.

9.4  Countervarts. This Agreement may be executed in one or more
counterparts, all of which shall be comsidered one and the same apreement and shall
become effective when one or more counterparts have been signed by each of the parties
and delivered ta the other party, it being understoad that il parties need not sign the
SIME COUMMETPart.

95  FEntire Aereament. This Agreemeat, and the Schedules and Exhibits
hereto: (2) constinate the entire agreement among the parties with respect to the subject
matter hereof and supersede ail prior agrezments and widerstandings, both written and
oral, among the parties with respect to the subject matter hereof; (b) are not intended to
coafer upon auy other person any rights or remedics hereander, unless expressiy
provided otherwise; and (c) shall not be assigned by operation of law ar otherwisc except
as otherwise spediically provided.

9.6  Severabilitv. In the event that any provision of this Agresment or
the application thereof, becomes or is declared by a court of competent jurisdiction to be
illegal, void ar unenforcsable, the remainder of this Agresment will cominne in fill fores
and effect and the application of such provision to other persons or drcumstances will be
interpreted so as reasonably to effect the inteat of the parties hereto. The parties
further agres to replace such void or unenforceable provision of this Agresment with a
valid and enforceable provision that will achicve, to the extent possible, the economic,
business and other purposes of such void or uneaforceable provision.

97  Other Remedies. Except as otherwise provided herein, any and all
remedies herein expressly conferred upon a party will be decmed enmulative with and
not exclusive of any other remedy conferred hercby, or by law or cquity upoa such party,

and the exercise by a party of any oe remedy will not preclude the exercise of any other
remedy.

98  Gaverning Law. This Agresment shall be governed by and
construed in accordance with the laws of the State of California regardless of the laws
thar might otherwise govern under apniicable principies of conflicss of laws thereof.

99  Rules of Consitucdon. The parties herato agree that they have
been represented by counse! during the nezotiador and 2xecuton of tiis Agresment
and, therefore, waive the apeiication of any law, reguiadon, holding or rule of
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coastruction providing that ambiguities in 2o agreement or ather document will be
construed against the party drafting such agreement or dgcument.
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IN WITNESS WHERELDF, Buyes and Sellcs have cmused this Ageamnans
to be signed by thsir duly ancharizad regpective officary, afl a3 of the dane frxe written
abave.

TEE SANTA CQRUZ QPERATION, INC,

By: Mk
Nime _ Alsk teben

e
Byr AL

Nxge: ~ Rebert J. Frenkenberc
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Schedule 1,103}
Assets

(Page 1 of 4)

All rights and gwnership of UNIX and UnixWare, including but ot limited to all versions of
UNIX and UnixWare aad all copies of UNIX and UnixWare (tnchuding revisions and updates
in process), and all techeical, design, development, insulladon, opemtion and maintenance

 taformation conceming UNIX and UnixWare, inctuding source code, source documentation,
source listings and annotations, appropriate enginecring notebaoks, test data and test results,
35 well as alf reference mamuals and support materials normally distgbuted by Seller to end-
usess and potential end-users in connection with the distdbution of UNTX and UrcWare, such
assets to include without limitation the following:

UNTX Sourge Code Products

A UnxWare 2.0 as described it the UnixWare 2.0 Licensing Schedule and those
products listed as “prioc” products oo such schedule (inchides source code updates
where approprate - i.e. UniXWare producr Saily).

B. UNIX SVRA.1 ES as descrived in the UNIX SVR4.1 ES Licensing Schainie aud
those products listed as “prior” products on such schedule

C. TRIX SYR4.OMP as described in the UNIX SVR4.0 MP Licensing Schedufe and
those praducts listed as “prior” products on such schedule. '

D. Ancllary SVRx Praducts (a final list of which shall be developed by the parties priar
to the Closing)

Binarv Product Releages

A UnixWare 2.01 Product Family as described by the Noveil UnixWare 2.01 Part/Prics
List '
UnixWare 2.0.x update releases
- UnixWare 1.1 Product Fapily as described tv the Novell UnixWare 1.1 Part/Price List
UnixWare [.[.x - updars releases

ShaY

Produrts Under Develonment

UnxWare 2.1 (Eigex) - contatns NetWare UNIX Client and Server canabilities
UpixWare 2.1 Oracle Paralle! Server (OPS)

UnixWare 7.03 - maiateaance update under development

UrnuxWare 2.0.%/2.1 Enhancsd Mode Merge

UnixWare 2 [oterner Server

Mmoo




Case 2:03—cv—00294—DAK—BCW Document 519-2  Filed 09/26/2005

ial: Baiuiul-ReN-T- 9

Schedule 1, 1(a}

Assets
(Page 2 of 4}
ther olg
UnocWare systemy/FiBA/ete, Test/Certificztion Suites Used by Navell Lanas

UnxWare “OS Branding” Test Suites

UnxWare “0S Compatible” Requiremeats

Gaede Performance Test suite

ARTUS, Bart, Buster Internal UNIX Test suites and test bamnesses
UnncWare Training/Edycation Courseware

Requirements, Design, and Test Specifications for UnixWare 2
Technical Support Update Manager

Marketing collateralfinformation in dectrogic form

ODI Transmogrification software

propety or asset inchided in the Business

I ° All of Seller's dghts pectaining to UNIX and UnixWare under any software development
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coutracts, licenses and any other coutracts to which Seller is a party or by which it is bound

and which pertain to the Business (to the sxxeat that such contracts are assignable), inchuding
without Imitation:

A

E.

AL R

Joint Development with thind parties:

In-Pracess development agreements

Past development agresments with on-going pricing discounts
Past development agreements without ongning pricing discounts

developed.

Jotur development agresments in which Sefler didn’t ges full rights to the cade

Third party software license agremments - Those agreemexts in which Seller pays pes
copy fe=s for technology/products which are shipued with or 1o be used with UNDC

System and!o: UnixWare.

Toink warketing agreements - Marketing programs with cusiamers.

End user MLA agresments - Auresments ta allow ead users ta capv binary producss

for incernal use only. Associated with these agresments are support requirements.

UNTX-only VAR aareements - UNTX Masters VAR
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Schedule 1.1{a)
Assets

" (Page 3 of 4)

Support agresrents - Ead user support agreements (Le., TMAC, NALCOMIS}

Q

Microsoft agreezment (Xenrx Agreement) - Xeutx compatibility and per copy fee
agrecment. Sefler will agres to discuss with SCO Seller’s interpretation of this
agresment.

H Microsoft Agresment (Extra-Ordmary Discount) - Microsoft's additional discount
beyond 80%. | ‘

L Strategic Relationship Agreements (L.e. MTA, ECPA, MBA, etc.)

Qut-sourced development (Le., India) - Devc!opmeﬁ: ggrzements with third pacties
{Wipro and HCL) and India Developmeat Center. IDC is a Seller subsidiary.

K Out-sourcad Support Agresments

L. Software and Sublicensing Agresments - This includes the source code agd
sublicensing agreements that Seller bas with its OEM, End User and Educational
customers. The total mumber of these agre=ments is approximately 30,000,

M.  OEM Binary Licensing Agreements - OEM disuihution of UnixWare with Seller's
agreement to include some OFEM added value into funire relesses of UnixWare.

IV. Al copies of UNIX and UnxWare, wherever lacated, owned by Seller.

V.  Imtellectual property - Trademarks UNIX and UmxWare as and 1o the extent held by Seller

(excluding any compensarion Seller receives with cespect of the licsnse granred to X/Opea regarding
the UNIX trademack).

VI All contracts relatmg to the SVRX Licznses listed below:

- UNIX System V Release 4.2 MP, Intei336 Implemeatation

#UNTX Sysiem V Retease 4.2 MP [nternationai Edition, {mel326 Implementadon
- UNLX Systern V Release 4.2, Intei336 [mpiementation

- #UNLX System V Refease 4.2 [ntermarional Edition, Intal386 {mpleentation

- UNLX Systemn V Refease 4.1 ES. intel336 Imglementation :
FUNTXC System V Release 4.1 ES International Edition, tnte!3236 Impiemencation
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Schednle 1, 1(a)
Assets
(Page 4 of 4)

- UNIX System V Release 4.0 MP, Intel386 Implementation
- #UNIX System V Release 4.0 MP International Edition, Inte’386 Implementation
- UNIX System V Relcase 4.0 MP, Tntel386 Version 4 Implementation
- #UNLiX System V Release 4.0 International Edmon, Intef586 Version 4 Implementatian
- UNIX System V Release 4.0, [t2!386 Version 3 Implementation
- #UNIX System V Release 4.0 International Edition, Imel386 Version 3 Implcmenmnou.
- UNIX System V Release 4.0, Intet586 Version 2 Iplementation
- #UNIX System V Release 4.0 International Editicn, Intel386 Version 2 Implementation
- UNIX System V Relesse 4.0, [ntel386 Version | Implementation
- #UNIX System V Releasc 4.0 International Edition, Intel386 Version I Implementation
- UNIX System V/386 Release 3.2 and“'UND(Systeme‘SéRdcaxca .2 Internatiopal
Edition
- UNIX System V Release 3.2 and SUNIX System V Relmc 32 [ntemaﬁfmal Editon
- UNIX Systern V Refease 3.1 and FUUNIX System V Release 3.1 Interational Edition
- UNIX System V Release 3.0 and #UNIX. System V Refease 3.0 Imemetiarz! Fditier
- All prior releases and versions of UNIX System V Release 2.1
- #All prior releases and versions of UNLY System ¥ Release 2.1 Intemational Editions
- All prior releases and versions of UNIX System V Release 2.0
- #All prior releases and versions of UNIX System V Release 2.0 Intemational Edirions
- All prior UNIX System releases end versions precading UNIX System V Release 2.0

~ wAll prior UNIX System releases and versions preceding UNIX Sestems V Release 2.0
International Fdidons

VH.  Such office ﬁlrm:rurc and persopal computers or wark stations as may be currendy uscd by the
employess of Seller hired by Buyer pursuant to Section 4.13 heceof.
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Schedule 1 1bY
‘Excluded Assets
(Page ! of 2)

Any asset not listed on Schedule 1.1(a), including without mftation any asset which peraing
€0 NetWare which is not listed on Schedole 1.1(z)

NetWare Qperating System and Services

TUXEDQ Transaction Processing

Liccased techuology, including:

A NetWare and other Navell cade contained tn UnixWare 2.01 and Eiger:

RS

o

8.
S.

10
11.
1z,
i3.
14,
15,

1.
2

=N

ODI Software coutained in NetWare and UnixWare LAN Drive Test Kit
Npdnter (for printing from NetWare to UnixWare Server)

NUC (NetWare UNLX Clieat - for pont, ete. from UnxWare tg NetWare
Servery '

TNVYT, Host Prescoter {Terminal Enmlation to Log into UnixWare Secver
from NetWare Cliear)

MHS Gateway (Mail Gateway)

PXfSPX (Re-Write of Native 4.1)

OD1 (Networldng driver protocal; version 3.3 of assembly Spec and 1.0 of
C Spec)

Xeonsole (Log-in to NetWare conscle)

UnixWare TSA (SMS is back-up and restore, TSA 12 the ‘agent’ needed to do
this)

Some NetWare Client APIs

DR-DOS

Host Prescater (Binary only)

TNVT (Binary-only)

auiptor (Binary only)

NetWare NLM (Bincry ondy)

NetWare code coatained in Figer Oaly-

NDS APls
NWS (Tncl, NecWare File, Panc and Directory Services)

C. NetWare .| for UnixWare
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Schedule 1 1(h)
Excluded Assets
(Page 2 of 2)

V. Intellectual Property:

-t

A All copyrights aud trademarks, except for the trademarks UNIX 20d UnixWare,

B. All Patents

VL.  Existing Master License Agreements with end users which mctude, in addition te other
products of Sefler, integrated defivery of UmxWare. -

VIL gll accounts recsrvable or rights to payment concerping the Assers anisieg priar to the Ciosi;lg
are,

VIIL Al rig%xt, titde and irecest to the SVRx Royalties, less the 5% fee Sor = Ixpiniciacs 3 vig
collection thereof pursuant ta Section 4.16 heref,

(v
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Snell & Wilmer

LLP SALT LAKE CITY, UTRH
LAW OFFICES
15 West South Temple, Suite 1200 FHOENDX, ARIZONA
Gateway Tower West

Salt Lake City, Utah 84101 TUCSON, ARIZONA
(801) 2571900

Fax: (801) 257-1800 IRVINE, CALIFORNIA
www.swlaw.com

DENVER, COLORADG

Amy E. Sorenson {801) 257-1907 LAS VEGAS, NEVADA

asarenson@swlaw.com
September 2, 2005

By Facsimile & Mail

Edward Normand
BOIES, SCHILLER & FLEXNER LLP

333 Main Street
Armonk, NY 10504

Re: SCOyv, IBM, Civil No. 2:03CV-0294DAK

Dear Ted:

I write concerning SCO’s “Supplemental Information to SCQO’s Privilege Log” provided
to IBM on August 3, 2005, apparently in response to IBM’s April 11, 2005 objections to SCO’s

privilege log.

As a preliminary matter, the supplemental information SCO has provided to IBM is very
limited in scope. SCO has failed to respond to scores of IBM’s objections, choosing instead to
revise a select number of its privilege log entries. Many of these revisions either fail to address
IBM’s objections at all or they demonstrate additional grounds for objection. Furthermore, SCO
has not indicated whether it will address IBM’s objections to the remaining privilege log entries.

The supplemental information SCO provided fails to resolve the following specific
objections to SCO’s Privilege Log:

First, SCO has not adequately addressed IBM’s objections to SCO’s log entries claiming
attorney-client privilege or work product protection but failing to list a SCO attorney. It appears
that in an effort to avoid having to provide the name of a SCO attorney where none was
involved, SCO has withdrawn numerous attorney-client privilege claims, now claiming only
work product protection. In addition, SCO has added work product protection claims to several
of its attomey-client privilege claims as an apparent backstop should the attorney-client privilege
claims fail. These attempts to avoid identifying SCO attorneys who might justify privilege

claims are improper.

SCOr’s privilege log entries claiming work product protection but failing to list a SCO
attorney also appear to reflect, among other things, discussions of business issues or strategies
among SCO’s executives or other non-attorney third parties. SCO should either indicate attorney

Snell & Wilmer is a member of LEX MUNDY, a leading association of independent law firms,
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involvement with these materials or should otherwise show that they were prepared in
anticipation of litigation and not the ordinary course of business. Absent such a showing, SCO
should immediately produce to IBM all work product materials listed on its log. "

Even where SCO has attempted to add attorneys to entries that claim attorney client
privilege but did not previously list a SCO attorney, many of the newly listed attorneys have
never before been identified to IBM as SCO attorneys. If they are attorneys who have
represented SCO, please provide an updated attorney list immediately. If they are not attormeys
for SCO, please produce all such documents immediately. In addition, some of SCQO’s revised
entries appear to contain only references to the name of a law firm or the name of an
administrative assistant at a law firm. For all such entries, please provide the name of the
attorney responsible for the creation of the attorney client privilege claimed or immediately

produce the underlying documents to IBM.,

Second, SCO (the SCO Group, Inc.) continues to claim privilege over more than a
thousand documents it has apparently received from AT&T, USL, Novell, Inc., and the Santa
Cruz Operation, Inc. SCO should provide to IBM the basis for its privilege claim for such
materials, or produce to IBM all documents originating with these third parties.

Third, SCO has failed to adequately address IBM’s objections based on SCO’s sharing of

information with third parties. For example, SCO continues to claim privilege over
communications or documents shared with Menzies Chartered Accountants, Morgan Keegan,
Kimble Jenkins, Cendant Corporation, S2 Consulting, Mike Anderer, and IBM employee Haig

McNamee. SCO should immediately produced all such materials to IBM.

Fourth, although SCO has attempted to supplement some of the hundreds of blank spaces
in its privilege log entries with descriptions such as “undated” under the date column or “none”
under the author or recipient columns, it has not done so consistently, Many of the revised
entries continue to contain blank spaces, and, as mentioned above, SCO has not even attempted
to revise a large number of its log entries. SCO should immediately produce the documents for
all privilege log entries that lack basic information such as date, author(s), recipient(s), etc.

Moreover, as you know, hundreds of SCO’s log entries do not indicate which entity
generated the underlying document in the first instance, whether it be AT&T, USL, Novell,
Santa Cruz, or SCO. SCO has thus far refused to provide IBM with this basic information. SCO
should immediately supplement its log entries to include information that identifies the corporate
entity that generated the document over which SCO now claims privilege.

In addition, as set forth in IBM’s April 11, 2005 objections, SCO’s original privilege logs
contained in the order of 19,207 entries. The log SCO filed on March 10, 2003, however,
contained only 2,998 entries. Please provide to IBM in writing the basis for the removal of each




Case 2:03-cv-00294-DAK-BCW  Document 519-2  Filed 09/26/2005 Page 46 of 51

Snell & Wilmer

LLE

Letter to E. Normand
Page 3
September 2, 2005

of the 16,209 entries right away. Also, IBM does not have in its possession documents
corresponding to SCO privilege log entries 2546 to 2998 (bates numbers SCOR0005569 to
SCOR0007192). Please produce such documents immediately. Obviously, IBM reserves the
right to make further objections to these documents once they have been produced.

Finally, we are providing today under separate cover revised privilege log entries in
response to SCO’s Objections to IBM’s Privilege Log and Memorandum in Support of SCO’s
Request to Compel IBM to Provide Proper Bases for its Privilege Claims, as well as an updated
Group Email List. As you will recall, the parties originally discussed conducting a telephonic
meet and confer over privilege log objections; in light of IBM’s provision of revised privilege
log entries and SCO’s attempt to do so, IBM considers this letter to constitute and satisfy such

conference.
Accordingly, please provide a revised privilege log addressing all of the concerns raised

in IBM’s April 11, 2005 objections and in this letter on or before September 16, 2005. If we do
not receive such a log on or before that date, we will have no choice but to move to compel.

Very truly yours,

//

Snelh& Wilmer _

-

e - e

// /"/’F
“——AmY F. Sorenson

AFS:kb

ce! Brent Hatch
David Marmiott
Todd Shaughnessy

363965.3
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09/16/2005 20:04 FAX 518 434 0665 BOIES SCHILLER & FLEXNER Boos

SGHILLEIR &8 FLEXNER LLP

NEW YORK WASHINGTON DC FLORIDA CALIFORNIA NEW HAMPSHIRE

FACSIMILE TRANSMISSION COVER SHEET

DATE: September 16, 20035 FROM: Edward Normmand
TO: Snell & Witmer LLP

ATTN: Amy Sorenson

FAX: 801-257-1800

CHARGE NO.; 8601.001

MESSAGE: Please see the attached,

If you do not receive the entire transmission in lepible form,
please call (518) 434-0600 immediately.

THIS MESSAGE 15 INTENDED ONLY FOR THE USE
OF THE INDIVIDUAL OR ENTITY TO WHICH [T IS
ADDRESSED AND MAY CONTAIN INFORMATION THAT IS
PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM DISCLOSURE.

1f the reader of this message is niot the intended recipient, you are hereby notified that any disscminetion, distribution, or copying
of this communication {s strctly prohibited, If you have received this commundcation in error, please notify us immediately by
telephone and return the original message to us by mail, Thank you.

TOTAL NUMBER OF PAGES (INCLUDING COVER) 4

RECEIPT CONFIRMED W/O ERROR

OPERATOR




Case 2:03-cv-00294-DAK-BCW  Document 519-2  Filed 09/26/2005 Page 49 of 51

09/18/2005 20:04 FAX 518 434 0685 BOIES SCHILLER & FLEXNER ooz

=3

QiR S, SCcHILLIER & F

7733 MAIN STREET * ARMONK., NY 10504 ¢« PH., 914,748 8200 *» FAX 814 749.8300C

NEW YOHRK

September 16, 2005

By Facsimile and First-Class Mail
Amy F. Sorenson

Snel! & Wilmer LLP

15 West South Temple, Suite 1200
Gateway Tower West

Salt Lake City, Utah 84101

Re:  8SCO v IBM, Civil No. 2:03CV-0294DAK

Dear Amy:

1 write in response to your ietters dated September 2, 2005, conceming IBM's
modifications to iis privilege log, IBM’s objections to SCO’s privilege log, and SCO's
responses thereto.

IBM apparently failed to include all of the document entries in response to 8CO’s
objections, and for many of those that IBM did include, it failed to make any revisions or
add any information to IBM’s original inadequate privilege claims. In addition, IBM did
not respond 1o SCO’s objection concerning IBM’s failure either to produce or disclose on
its privilege log documents created since the inception of this litigation. SCOQ raised this
issue in g letter to IBM on December 22, 2004, and again in its Objections filed with the
Court on April 11, 2005,

Many of IBM’s issues with SCO’s responses to IBM’s privilege log appear to be
based on a misunderstanding. On August 3, 2005, along with SCO’s Supplemental
Information to $COQ’s Privilege Log, SCO produced a number of additional documents
that had been included in SCO’s original Jog. For those documents that IBM abjected o
but which were not produced, SCO either supplemented the privilege log entries or
continues {0 protect the documents as work product in anticipation of litigation or
privileged passed from SCOQ’s predecessors in interest. As to [BM’s other issuss:

First, we are asserting the basis, whether attorney-client privilege, work product
protection, or both, that protects the communication from disclosure, We will not
produce documents that are werk product because they are in anticipation of litigation
aud properly protecied. We attach an updated SCO attorney list at your request. Nolan
Taylor and Sam Guardiner provided legal services from Dorsey & Whitney; Gregory Hess
and Keith Pope (Parr, Waddoups, Brown, Gee & Loveless) and Mark Hiddlestein
(Clifford Chance) also provided legal services. Likewise, at the direction of attorneys,
certain paralegals provided legal services to SCQ, including Anita Marlin, Betsy Rosner,
Sheryl Dethlefs (Wilson, Somsini, Goodrich & Rosati), Susen Allen (Parr, Waddoups,

WASHINGTON OC FLORIDA CALIFODRNIA NEW HAMPSHIRE NEW JERSEY
wvrw,bsfllp.com
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Brown, Gee & Loveless), Raymond Zamora (Boies, Schiller & Flexner), and Joanie
Ringham (8CO).

Second, SCO is properly asserting privilege over attomey-client comniunications
_of SCO’s predecessors in interest of the UNIX business, AT&T, USL, Novell, Inc., and
the Santa Cruz Operation, Inc.

Third, SCO did produce the documents sent to Cendant Corporation, Haig
McNamee, and certain other third parties. Most of the docwunents shared with other third
parties are work product. The attorney-client privilege protects the handful of other
documents.

Fourth, in response to IBM’s objections, we filled in “undated” or “none” to
clarify that the documents at jssue digd not contain such information, SCO’s original
privilege entries accurately and sufficiently described the documents and their privilege
without including such extraneous nullities, but we added that information as a courtesy.
The IBM privilege log and supplement we received on September 2, 2003, does not
include nullities where information is non-existent, and SCO does not intend to provide
such extraneous information that IBM similarly saw fit to ignore.

As explained in SCO’s April Objections to IBM’s Privilege Log, SCO originally
provided to IBM & number of privileged documents that were created since the inception
of this litigation. IBM failed to include its corresponding docurnents on its privilege log.
As we have said, we will not be unfairly disadvantaged by disclosing such Jitigation
documents to IBM when IBM refuses to reciprocate,

Alsp attached are SCOR 0005569 — SCOR 0007192, which you requested, and
which SCO previously produced to Cravath on March 19, 2005 (signed for by E. Otero).

Edward Normand
encls.

ce:  Brent Hatch
David Marriott
Todd Shaughnessy
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Supplemental List of Attorneys in SCO's Privilege Log

Bass , Brooke
Politano, Frank
Hubner, H.E.
Ponce, Mario
Santoyo, Saul
Castitio, Eryck
Palomar, Julio Martinez
Henriksson, Pia
Roberison, Mike
Rose, Alan
Uchicda, Harumichi
Setton, Ronit
Markel, Gregory
Kahn, Zulfiqar
Haims, Jog!
Rosugi, Takao
Hadley, Robert
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