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The SCO Group, Inc. (“SCO”) respectfully submits this Memorandum in support of its
Motion to Compel IBM to Produce Samuel J. Palmisano for Deposition.

PRELIMINARY STATEMENT

On December 2, 2004, SCO duly noticed the deposition of Samuel J. Palmisano, who at
the key times relevant to this suit was an IBM Vice-President in charge of the computer-server
group, with responsibility for IBM’s Linux strategy. SCO seeks to depose Mr. Palmisano
because (1) this litigation concerns the nature and scope of all of IBM’s “activities relating to
Linux,” including IBM’s well-publicized “Linux strategy” (Exh. B at 1); and (2) before Mr.
Palmisano became IBM’s CEQ, he was the senior IBM executive who “spearheaded” that
strategy (Exh. J at 2); who “pushed most emphatically for the Linux initiative” (Exh. B at 2);
who presented to IBM’s then-CEO the “rigorous and exhaustive” report on how IBM should
adapt to Linux (Exh. B at 2); who chose IBM’s “Linux czar” to oversee IBM’s strategy (Exh. B
at 3); and who personally committed to make technologies at the heart of this case available to
the open source community (Exh. N). Mr. Palmisano’s involvement in Linux before his
promotion to CEQ was so substantial that IBM has described its Linux strategy as “Sam’s bet.”
Exh. B at 2.

IBM, however, has refused to produce Mr. Palmisano for deposition based on Mr.
Palmisano’s current position as IBM’s Chief Executive Officer and Chairman of the Board.
IBM incorrectly claims that Mr. Palmisano does not have “any knowledge” of any facts relevant
to this litigation. Exh. C. at | (IBM has not even claimed undue burden.) SCO shows below that
because Mr, Palmisano does have first-hand knowledge of substantial facts directly relevant to
this litigation (and because there is no undue burden on him or IBM}, the Court should order

IBM to produce Mr. Palmisano for deposition.




Case 2:03-cv-00294-DAK  Document 375  Filed 01/12/2005 Page 3 of 66

BACKGROUND

IBM’s “Linux strategy” is directly at issue in this litigation, by virtue of both SCO’s
clarms and IBM’s counterclaims. Indeed, in refusing to produce Mr. Palmisano for deposition,
IBM has not contended otherwise. To illustrate:

— SCO’s core contract claims put IBM’s Linux strategy at issue because that
strategy explains IBM's strong financial motivation to use shortcuts in order to
promote Linux’s commercial appeal, including by contributing important UNIX
technologies from the AIX and Dynix operating systems to Linux; and

- IBM’s own Tenth Counterclaim puts IBM’s Linux strategy at issue, because in
that counterclaim IBM seeks a declaration that “IBM does not infringe, induce the
infringement of, or contribute to the infringement of any SCO copyright through
its Linux activities, including its use, reproduction and improvement of Linux.”
IBM’s 2d Am. Countercl. § 173.

SCO has further demonstrated the extent of IBM’s worldwide Linux-related activities and the
concomitant need for significant discovery on those activities, See SCO’s Mem. in Opp. to
IBM’s Motion for Partial Summary Judgment on its Tenth Counterclaim (July 9, 2004) at 76-78.

Accordingly, using IBM’s own documents and publicly available information, SCO

briefly summarizes below the advent and evolution of IBM’s Linux strategy. Mr. Palmisano has

played a direct and critical role in formulating and fostering that strategy.

A. The Origin and Goals of IBM’s Linux Strategy

In the late 1990s, IBM concluded that its UNIX-based operating system (AIX) would not
successfully compete with products from Sun (Solaris, also based on UNIX) and Microsoft
(Windows NT). Solaris was “rapidly becoming the de facto UNIX, and posed a significant
threat to IBM servers” and also “disadvantaged IBM middleware.” IBM’s internal “Linux
Strategy Update” (Exh. D) at 1710189072 see also id. at 1710189068 (“Sun and Microsoft

continue to grow at an impressive rate. AIX continues to lag Solaris and NT in popularity, a
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situation unlikely to change with their broader application portfolio and skills pool.”); see also A

Mainstream Giant Goes Countercultural: .B.M. s Embrace of Linux Is a Bet That It Is the

Software of the Future, The New York Times, Mar. 20, 2000, at 3 (Exh. B) (“1.B.M.’s version of

Unix has become an also-ran behind Sun’s more popular Solaris.”).

Accordingly, in order “to neutralize the Solaris and Windows contro} points in Unix
servers and high volume platforms,” in December 1999, IBM decided to “act quickly, decisively
and with common purpose” to execute a broad and “disruptive” Linux strategy. Exh. D at
1710189068. IBM reasoned (given that Linux was available free of charge) that “Linux’s low
cost compared with that of rival Windows leaves customers who opt for the cheaper OS with

more money to spend on IBM’s related products and services.” IBM: Linux is the ‘logical

successor’,” C/Net News.com, http://news.com (Jan. 29, 2003) (Exh. E); see also Exh. B at 3

(“LB.M. would love to drive the profit out of the operating system business of its rivals — just as
Microsoft did to Netscape, the browser pioneer, by giving browser software away free.”).
To execute this strategy, IBM made a series of multi-billion dollar investments intended

bR Y

to convert Linux from a hobbyist system controlled by “anti big business,” “wild guys” and
“geeks,” IBM’s Internal “Linux Community v. Linux Market” Memorandum (Exh. F), into an
industrial-strength computing system capable of handling financial transactions and other
complex tasks, see Exh. B at 4. To that end, IBM contributed substantial portions of the UNIX-
based AIX and Dynix operating systems to Linux, and even announced it was “willing to open
source any part of AIX that the Linux community considers valuable.” Interview with Robert
LeBlanc of IBM, Free OS.com, http://www.freeos.com/articles (Dec. 20, 2000) (Exh. G). In

other words, IBM was willing to “abandon” its UNIX-based products in order to “move its

‘enterprise strength’ features into Linux,” so that Linux would look like the “true” UNIX “in the
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mind of the customer.” Notes of Internal IBM Meeting (Dec. 14-15, 1999), at 1910041459-60

(Exh. L); see also Exh. E (detailing IBM’s long-term plan to replace UNIX/AIX with Linux).

SCO will show that, if IBM considered its obligations under its software agreements with
SCO at all in deciding whether and what contributions to make to Linux, IBM simply placed a
higher priority on defeating Sun and other competitors than on compliance with those contractual
obligations, just as it had done on previous occasions. As one IBM official then put it, if it is
necessary to breach a licensing agreement to prevent a customer from choosing Sun over IBM,

“I'm inclined to shoot first and answer questions later. It's easier to ask for forgiveness than to

ask for permission.” Exhibit H (IBM email 10/11/95) at 2 (emphasis added).

B. Mr. Palmisano’s Key Role in IBM’s Linux Strategy, Before Becoming CEO

Mr. Palmisano originated IBM’s Linux strategy in 1999: “At the end of October, fresh
from a global tour, Sam Palmisano, a senior vice president, reported that the Internet companies
he spoke with told him that the preferred language of the young programmers they were hiring
was Linux.” Exh. B, at 1. Shortly after Mr. Palmisano returned from that trip, an eleven-person
team of researchers, led by Nick Bowen, was given seven weeks to make a “rigorous and
exhaustive” report on how IBM shouid adapt to Linux. Id. at 2. The report concluded that IBM
should “push Linux as the operating system of choice for the Internet — more robust and reliable
than Windows NT and eventually overtaking Solaris, Sun’s flavor of Unix, as the industry
standard for Unix.” Id. To this end, the report urged Palmisano to “establish a Linux ‘division’
with the following responsibilities:

* Provide IBM-wide Linux leadership (internal and external)

* Business Development
* Strategy
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* Brand Management
* Standards, consortia, communities,"

N. Bowen, Creating a Linux Volume Application Development Platform for IBM Servers and
Middleware (12/20/99) at 181516909 (Exh. M).

Mr. Bowen presented his team’s report to Mr. Palmisano on December 20, 1999 — six
days after the meeting where, as shown in Exhibit L, the IBM team proposed abandoning
UNIX/AIX and moving its “enterprise strength” features into Linux, so that Linux would
become the “true UNIX’ in the mind of the customer. On December 22, 1999, Mr. Palmisano
presented the report to IBM’s then-chairman, Louis Gerstner, who approved both the plan and
Mr. Palmisano’s choice of Mr. Irving Wladawsky-Berger as IBM’s “Linux czar.” Mr.
Wladawsky-Berger became vice president of technology and strategy in the computer-server
group, then headed by Mr. Palmisano. Exh. B at 3. Less than three wecks later, Mr. Palmisano
personally proclaimed: “We intend to be a leader in our industry by ... making IBM technologies
available to the Linux and open source communities.” M. Chang, IBM Linux (September 2004),
http://www.mindwork.com.tw/0909/sildes/3 0909%20Novell%20Linux%20Day%020-
%20For%20Download.pdf, at 10 (Exh. N) (quoting Palmisano speech of Jan. 10, 2000).

Indeed, [BM has publicly stated that Mr. Palmisano “led IBM’s adoption of the Linux
operating environment,” IBM Press Release, http://www-1.ibm.com/press/PressServletForm.wss
(Jan. 2003) (Exh. I), and (on the occasion of Mr. Palmisano’s election as CEO, in January 2002)
that he had “spearheaded a major initiative to embrace Linux.” http:/www-
1.ibm.com/press/PressServletForm.wss (Jan. 29, 2002) (Exh. J). IBM has already invested
billions of dollars into Linux, its 2004 sales revenue for Linux servers is expected to be nearly $2

billion, and its services and sales revenue is doubling annually and is expected to exceed server

5
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revenue in two to five years. See IBM’s Linux revenue: Services to overtake servers, CNET

News.com, http://news.zdnet.com/2100-3513 22-5297392.html (Aug. 4, 2004) (Exh. K); see
also SCO’s Mem. in Opp. to IBM’s Motion for Partial Summary Judgment on its Tenth
Counterclaim at 76-78. As IBM itself describes Mr. Palmisano’s role in IBM’s Linux strategy:
“This is Sam’s bet.” Exh. B at 2.

On December 2, 2004, SCO noticed Mr. Palmisano for a deposition to take place on
January 24, 2005. Exh. A. On December 17, 2004, counsel for IBM ebjected to producing Mr.
Palmisano “because we do not believe that he has any knowledge regarding any specific issues
that are relevant to this lawsuit or any knowledge that cannot be obtained by deposing other
individuals within IBM.” Exh. C. Shortly thereafter, counsel met and conferred (by
teleconference), during which SCO’s counsel referenced the publicly available information
concerning Mr. Palmisano’s key role in formulating and promoting IBM’s Linux strategy, but
the parties were unable to reach agreement on Mr. Palmisano’s deposition.

ARGUMENT

As an initial matter, under Federal Rule of Civil Procedure 30(a), SCO may depose “any
person, including a party.” An officer of a party noticed for deposition must appear unless he
moves for a protective order under Rule 26(c) and successfully bears the burden of proving that
justice requires that the deposition be quashed or limited due to “annoyance, embarrassment,

oppression, or undue burden or expense.” Fed. R. Civ. P. 26(c); see, e.g., Speadmark, Inc, v.

Federated Dep’t Stores, 176 F.R.D. 116, 118 (S.D.N.Y. 1997). With respect to SCO’s notice to

depose Mr. Palmisano, IBM has neither sought a protective order nor invoked (in discussions

with counsel for SCO) any of the Rule 26(c) factors. In light of the impending discovery cut-off
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date of February 11, 2005, however, SCO has brought the instant motion rather than waiting for
IBM to move to quash at a later date.
It is “most extraordinary relief” to preclude the deposition of a party’s executive.

Speadmark, 176 F.R.D. at 118; see, e.g., Pepsi-Cola Bottling Co. of Pittsburgh v. Pepsico, Civ.

A. Case No. 01-2009-KHV, 2002 W1 922082, at *1 (D. Kan. May 2, 2002) (Exh. O) (courts
“disfavor barring a deposition” and, absent “extraordinary circumstances, courts rarely grant a

protective order that totally prohibits a deposition™); see also Salter v. Upjohn Co.. 593 F.2d 649,

651 (5th Cir. 1979) (it “is very unusual for a court to prohibit the taking of a deposition
altogether and absent extraordinary circumstances, such an order would likely be in error’”).
Indeed, IBM bears the burden of demeonstrating that Mr. Palmisano “has nothing to
contribute.” Speadmark, 176 F.R.D. at 118 (allowing deposition of CEO). In considering
whether to preclude a deposition altogether, the Court gives “considerable deference” to
“counsel’s good faith judgment as to the needs of his case” because a court should not “be ina
position of second-guessing counsel’s judgment except when counsel goes beyond the pale, so to
speak, and seeks discovery for which there is no factual basis or which is taken in bad faith or for

tactical advantage or solely for the purpose of harassment or oppression.” Travelers Rental Co.

v. Ford Motor Co., 116 F.R.D. 140, 146-47 (D. Mass. 1987) (allowing depositions of Ford’s

president and other top executives).

SCO respectfully submits that, for several reasons, IBM has no basis for precluding SCO
from deposing Mr. Palmisano.

First, the Court has in effect already determined that Mr. Palmisano is relevant to and
“has something to say” about this litigation. In response to SCO’s requests for the preduction of

documents, IBM previously contended that Mr. Palmisano had no documents relevant to this
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dispute. Judge Wells rejected that argument and ordered IBM to produce documents from Mr.
Palmisano’s files. See Order dated March 3, 2004, at 4-5. IBM was “to provide documents and
materials generated by, and in possession of employees that have been and that are currently
mvolved in the Linux project. IBM is to include materials and documents from executives
including inter alia, Sam Palmisano and Irving Wladawsky-Berger. Such materials and
documents are to include any reports, materials or documents from IBM's ‘ambitious Linux
Strategy’.” After SCO raised the issue of the sufficiency of IBM’s production in response to the
March 3 Order, the Court directed IBM to provide affidavits from “the Board of Directors, Mr.
Palmisano, and Mr. Wladawsky-Berger regarding production of all non-privileged documents
pertaining to IBM’s Linux strategy.” Order dated Oct. 20, 2001, at 1. In specifically identifying
Mr. Palmisano’s files as discoverable by SCO, the Court has thus already recognized the
relevance of the discovery that SCO secks through Mr. Palmisano’s deposition.’

Second, independent of the Court’s March 3 and October 20 Orders, and as the foregoing
background demonstrates, Mr. Palmisano has unique and relevant testimony to give regarding a
crucial aspect of this litigation — namely, IBM’s “Linux strategy.” It is well-settled that a
company’s CEO and other high-level executives are appropriately subject to deposition where
their knowledge 1s even arguably relevant to the case — and that is true even if they claim by
affidavit (or otherwise) to lack knowledge of specific facts pertaining to the case. See, e.g.,
Pepsi-Cola, 2002 WL 922082, at *1-3 (Exh. O) (allowing depositions of Pepsico’s president and

vice-chairman, despite their declarations that they had “no personal knowledge of the facts or

issues” of the case); Simpson v. Home Depot, Inc., Civ. A. No. 00-2285-JAR, 2002 WL 485661,

' On December 22, 2004, SCO filed a renewed motion to compel, seeking the Court’s assistance in
securing IBM’s full compliance with the Court’s prior orders.
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at *1-2 (D. Kan. Mar. 7, 2002) (Exh. P} (allowing deposition of high-level Home Depot
executive who claimed to have “no knowledge specifically related to Plaintiff’s accident™); In re

Bridgestone/Firestone, Inc., Tires Prods. Liability Litig., 205 F.R.D. 535, 536-37 (S.D. Ind.

2002) (Ford’s chairman of the board could be deposed because “conduct and knowledge at

Ford’s highest corporate levels may well be relevant”™); Six West Retail Acquisition v. Sony

Theatre Mgmt. Corp., 203 F.R.D. 98, 105-07 (5.D.N.Y. 2001) (allowing depositions of

SonyUSA’s president and other executives because Sony’s corporate policies were at issue);

Rolscreen Co. v. Pella Prods. of St. Louis, 145 F.R.D. 92, 97-98 (S5.D. Towa 1992) (plaintiff

entitled to depose defendant’s president to “test” his professed lack of knowledge).

In Tulip Computers International, B.V. v. Dell Computer Corp., 210 F.R.D. 100, 102 (D.

Del. 2002), for example, the plaintiff claimed that Dell Computer (“Dell””) had infringed its
patents. The court permitted the plaintiff to depose Dell’s CEO, Michel Dell, regarding (among
other things) Dell’s “method and strategy of developing the technology that is in issue in this
case.” SCO proposes to explore such issues with Mr. Palmisano. Given his role in spearheading
and fostering IBM’s Linux strategy, Mr. Palmisano has first-hand knowledge of and unique
testimony to give regarding issues such as IBM’s consideration of its software licensing
agreements, and the scope of activities, in the development of the technology used in furtherance
of the Linux strategy.”

Third, SCO’s request to take Mr. Palmisano’s deposition is made in good faith (and, at

least to date, IBM has not suggested otherwise). The deference courts give to counsel’s

? In the unlikely event that Mr. Palmisano does testify to a lack of knowledge on such issues, that would
itself be relevant: the claimed ignorance of “high executives may, in and of itself, be relevant evidence,”
because “a corporation, when engaging in potentially illegal activities, would act in such a way as to
make it seem that top executives had no knowledge.” Ford Motor, 116 F.R.D. at 144,
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evaluation of testimony relevant to its claims (and, here, defenses) applies with particular force
in the circumstances of this case, where the Court’s Case Management Order limits the number
of depositions each side is entitled to take. Counsel for both sides have special incentives not to
“waste” depositions for any tactical advantage.

In that vein, the deposition would not unduly burden Mr. Palmisano or IBM (and again,
at least to date, IBM has not suggested otherwise). SCO proposes to depose Mr. Palmisano in

Armonk, New York, where he has his office. Cf. Gazaway v. Makita U.S.A., No. Civ. A, 97-

2287-JWL, 1998 WL 219771, at *2-3 (D. Kan. Apr. 16, 1998) (Exh. Q) (executive residing in
Japan would not be obliged to attend deposition in Kansas City, but he could be deposed if he
returned to the United States). Further, under the Case Management Order, the deposition is
limited to seven hours. Indeed, SCO has noticed the depositions of other IBM executives and
employees with their own unique testimony regarding their participation in devising and
executing IBM’s Linux strategy; there can be no serious claim that SCQ’s notice of deposition
for Mr. Palmisano is improperly intended for harassment purposes.’

Finally, IBM has noticed, and SCO has not objected to producing, SCO’s CEO and other

top executives for depositions in this case. IBM should be required to produce Mr. Palmisano

* Thus, IBM cannot rely on Thomas v. International Business Machines, 48 F.3d 478, 483-84(10th Cir.
1995), an age discrimination case where the plaintiff made an eleventh-hour attempt, without adequate
notice, to depose IBM’s board chairman at a location far from his office, even though plaintiff had made
no attempt to depose his direct supervisors, the ones who had evaluated and ranked him. This case is
clearly distinguishable in view of the plaintiff’s obvious lack of good faith and intent to harass. Thomas
and virtually every other case quashing an executive deposition involved “an individual personal injury,
employment, or contract dispute with which the ‘apex’ official had no personal involvement.”
Bridgestone/Firestone, supra at 536 (distinguishing Thomas). Where general corporate policy, strategy or
knowledge is relevant to the case, plaintiff’s counsel have the right to pursue any good faith deposition
strategy they deem appropriate. Pepsi-Cola, supra (executives could be deposed on strategies and
decisions in the execution of Pepsico’s consolidation plan); Home Depot, supra (executive who lacked
knowledge of plaintiff’s injury could be deposed about his possible knowledge of risks stemming from
Home Depot’s warehouse-style operations); Sony, supra (corporate policy at issue); Dell Computer, supra
{corporate methods and strategies at issue).

10
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for deposition — particularly where, as here, his extensive Linux-related activities preceding his

promotion to CEO are directly relevant to issues at the heart of this case.

CERTIFICATION OF COMPLIANCE WITH MEET AND CONFER OBLIGATIONS

On December 2, 2004, SCO noticed Mr. Palmisano for a deposition to take place on
January 24, 2005. Exh. A. On Decernber 17, 2004, counsel for IBM objected to producing Mr.
Palmisano “because we do not believe that he has any knowledge regarding any specific issues
that are relevant to this lawsuit or any knowledge that cannot be obtained by deposing other
individuals within [IBM.” Exh. C. Shortly thereafter, counsel met and conferred (by
teleconference), during which SCO’s counsel referenced the publicly available information
concerning Mr. Palmisano’s key role in formulating and promoting IBM’s Linux strategy, but
the parties were unable to reach agreement on Mr. Palmisano’s deposition.

CONCLUSION

For the reasons set forth above, SCO respectfully requests that the Court compel IBM to

produce Samuel Palmisano for deposition.

11
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f\/L
DATED thisf/_ th day of January, 2005.

Respectfully submitted,

HATCH, JAMES & DODGE, P.C.
Brent O. Hatch
Mark F. James

BOIES, SCHILLER & FLEXNER LLP
Robert Silver

Stephen N. Zack

Edward Normand

Sean Eskovitz

Counsel for The SCO Group, Inc.

12
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CERTIFICATE OF SERVICE
Plaintiff/Counterclaim Defendant, The SCO Group, Inc., hereby certifies that a true and
correct copy of the foregoing Memorandum in Support of SCO’s Motion to Compel IBM to
Produce Samuel J. Palmisano for Deposition was served by mail on Defendant International
Business Machines Corporation on the Dj‘h day of January, 2005, by U.S. Mail to:

David Marriott, Esq.

Cravath, Swaine & Moore LLP
Worldwide Plaza

825 Eighth Avenue

New York, New York 10019

Donald J. Rosenberg, Esq.
1133 Westchester Avenue
White Plains, New York 10604

Todd Shaughnessy, Esq.

Snell & Wilmer LLP

1200 Gateway Tower West

15 West South Temple

Salt Lake City, Utah 84101-1004
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PLEASE TAKE NOTICE that pursuant to Rules 26, 30, and 45 of the Federal Rules of

Civil Procedure, counsel for Plaintiff/Counterclaim-Defendant, The SCO Group, Inc., (“SCO™

will take the following depositions upon oral examination at the dates and times specified:

WITNESS

DATE AND TIME

- LOCATION

Michael J. PeFazio

December 17, 2004 at 9:00 am.

Boies, Schiller & Flexner LLP
570 Lexington Avenue

16" Floor

New York, New York 10022
212-446-2300

Thomas L. Cronan ITE

December 20, 2004 at 9:00 a.m.

Boies, Schiller & Flexner LLP
333 Main Street

Armonk, New York 10504
914-74%-8200

Jeffrey W, Mobley

December 22, 2004 at 9:00 am_

Boies, Schiller & Flexner LLP
333 Main Strest

Armonk, New York 10504
914-749-8200

Richard A,
McDonough IT

December 23, 2004 at 9:00 am.

Boies, Schiller & Flexner LLP
333 Main Street

Ammonk, New York 10504
914-749-8200

Roger G. Swanson

December 28, 2004 at 9:00 a.m.

Location in Portland, Oregon
to be detetmined

Irving Wladawsky-
Berper

December 29, 2004 at 9:00 a.m.

Boies, Schiller & Flexner LLP
333 Main Street

Armmonk, New York 10504
914-749-8200

Ira Kistenberg

January 3, 2005 at 9:00 a.m.

Boies, Schiller & Flexner LLP
Bank of America Tower

100 Southeast 2™ Street

Suite 2800

Miami, F1. 33131

{305) 539-8400

Stephen D.
Vuksanovich

January 7, 2005 at 9:00 a.m.

Location in Greenviile, NC to
be determined

Sammel J. Palmisano

Jaumary 24, 2005 at 9:00 a.m.

Boies, Schiller & Flexner I1P
333 Main Street
Armonk, New York 10504

914-749-8200
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The depositions will be taken pursuant to Rules 26, 30, and 45 of the Federal Rules of
Civil Procedure, will be recorded by stenographic and videotape means, and will continue from
day to day until completed. |
DATED this 2nd day of December, 2004,

BOIES, SCHILLER & FLEXNER

Robert Silver (admiited pro hac vice)
Stephen N. Zack (admitted pro hac vice)
Edward Normand (sdmitted pro hac vice)
Sean Eskovitz (admitted pro hac vice)

Artorneys for The SCO Group, Inc.
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Westlaw: Bhe New Hork Eimes

3/20/00 NYT C1 page 1 )

5%

3/20/00 N.Y. Times C1
2000 WENR 3248450

New York Times (NY)
Copyright (¢) 2000 The New York Times. All rights reserved.

March 20, 2000

Section: C

A Maingtream Giant Goes Countercultural; I.B.M.'s Embrace of Linux Is a Bet That It
Is the Software of the Puture

STEVE LOHR

International Business Machines Corp embraces Linux, symbol of software's
counterculture, as operating system of future. for Internet; begins costly program to
make all its hardware and software work seamlessly with Linux, which is available
tor free on Internet; shift is example of IBM's new ability, under Louis V Gerstner
Jr's leadership, to move swiftly and decisively; timeline of IBM operating systems;
graph of operating system shipments; photcs (M)

A huge company with deep pockets, I.B.M. can afford to dabble in promising
technologies. And that is what the Intermational Business Machines Corporation
seemed Lo be doing throughout much of last year with Linux, an increasingly popular
version of the Unix operating system that is available free on the Internet.

I.B.M. dispatched emissaries to speak with members of the Linux community, a
worldwide network of programmers who develop and debug the code. I.B.M. met with
academics, consultants, economists and venture capitalists to plumb the Linux
phenomenon. Itf made small investments in a couple of Linux start-ups, and offered
Linux on one line of its computers.

But last fall, Big Blue suddenly got serious about Linux.

At the end of October, fregh from a global tour, Sam Palmisanc, a senior vice
president, reported that the Internet companies he spoke with told him that the
preferred language of the young programmers they were hiring was Linux.

At about the same time, Irving Wladawsky-Berger, an I.B.M. executive with
longstanding ties to the nation’s supercomputing centers, was hearing that Linux was
generating a lot of excitement in these leading-edge ressarch institutions. And he
had been sending e-mail to the company's other top technology executives about the
rise of Linux.

"In the technical community and in the marketplace,* Mr. Wladawsky-Berger recently
recalled, *the signs were c¢lear that something profound was going on.®

Lesg than two months later, a few days before Christmas, I.B.M. had fashioned -- and
Louis V. Gerstner Jr., the chairman, had approved -- an ambitious Linux strategy.
The company that personifies mainstream corporate computing had itself done
something profound: embrace Linux, a symbol of software's counterculture, as the
operating system of the future for the Internet.

I.B.M., it was decreed, would embark on a costly program to make all its hardware
and software work seamlessly with Linux. So quickly did the company mobilize that
even now, hundreds of engineers acreoss the company are already engaged in the Linux
campalgn, and I.B.M. says its army of Linux engineers will number in the thousands

within a few years.
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To be sure, other major companies in the industry, including Hewlett-Packard, Dell
Computer and Oracle, also have Linux efforts. "But I.B8.M. has tightly focused on
Linux more than any cther big company," observed Dan Kusnetzky, director of
operating systems research at the International Data Corporation.

I.B.M.'s Linux strategy represents more than a bold, and risky, step in the field of
software. The move is a textbook example of I.B.M.'s management style under Mr.
Gerstner, who has worked to overhaul the company and its culture since he arrived in
1993,

In the pre-Gerstner days, decision making at I.B.M. was once described as "swimming
through peanut butter." But these days, after a brief period of intense scrutiny --
during which the company's technical experts play a key role -- choices are made
decisively and with remarkable swiftness, given that I.B.M. is a sprawling. $80-
billion-a-year corporation.

In this most recent example, Mr. Palmisano, 48, who is regarded as a leading
candidate to someday succeed Mr. Gerstner, is the senior executive who pushed most
emphatically for the Linux initiative -- and has the most riding on its outcome,
"This is Sam's bet," Mr. Wladawsky-Berger said.

The first step toward 1.B.M.'s Linux strategy came in a Saturday morning telephone
call on Oct. 30 that Nick Bowen received at his home in Newtown, Conn. The caller
was his boss, Paul Horn, the head of the I.B.M. Watson labs. He told Mr. Bowen, a
39-vear-o0ld senior researcher, that he would lead an ll-person.team to make
recommendations on how I.B.M. -- the entire company -- should adapt to Linux. The
investigation must be rigorous and exhaustive, Mr. Horn told him -- and finished in
seven weeks.

The Bowen report, submitted to top management on Dec. 20, presented a plan for using
Linux to undermine the software advantage enjoyed by IT.B.M.'s two key rivals,
Microsoft and Sun Microsystems. Microsoft's Windows NT and Sun's Solaris are the
leading operating systems used today on server computers, the data-serving machines
that are the engines of corporate networks and the Internet.

To combat Sun and Microsoft, the report recommended, I.B.M. should retool all its
server operating systems, from the mainframe 0S/390 to AIX, I.B.M.'s version of
Unix, to run Linux smoothly. The same should be true of all I.B.M.'s database, Web
applications and messaging software, the report said. And I.B.M., the Bowen team
concluded, should push Linux as the operating system of choice for the Internet --
more robust and reliable than Windows NT and eventually overtaking Solaris, Sun's
flavor of Unix, as the industry standard for Unix.

The goal would be to win the hearts and minds of perhaps the most influential
audience in computing -- the software developerys who write the applications that
bring the Web to life and make Internet commercé actually work.

*Today, Microsoft and Sun dominate the application development seats," the report
stated. "We recommend that I.B.M. aggressively pursue a Linux-based application
development platform. Doing so would disrupt the Sun-Microsoft stranglehold.*

The Linux strategy would "provide our server business with a single, homegeneous
server platform," from desktops to mainframes, giving I.B.M. a "level playing field*
in software and allowing it to compete with Sun and Microsoft for "mindshare in key
gsoftware growth segments and in universities."

The report, known as a "corporate assessment' inside I.B.M, ran just over 10 pages.
In the pre-Gerstner days, such reports to top management could be 100 pages in
length. But today's I.B.M. executives are familiar with the Gerstner edict: If you
cannot say it in 10 pages, you are not focused on the right thing.

It was only at the beginning of last COctober that Mr. Palmisanoc took over I.B.M.'s
server business. And he started at once to scout for "major initiatives" to help
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revive the growth of I.B.M.'s big server computers -- mainframes, minicomputers and
AIX Unix machines. He closely followed the activities of the Bowen assessment team,
he read early drafts of the group's report and he liked the finished document: a
coherent, top-to-bottom software strategy for I.B.M.

Moving quickly, he said, was imperative. "The Internet has taught us all the
importance of moving early, the advantage of being a first-mover," Mr. Palmisanco
said in an interview. "We want to be riding that Linux momentum at the front, not
trailing it and defending the past. I.B.M. understands, believe me, what it means to
be defending the past.” '

When Mr. Bowen met on Dec., 20 with Mr. Palmisgano and Nick Donofrio, senior vice
president for technology, at I.B.M.'s headguarters in Armonk, N.Y., he noted a
nontechnical recommendation in the report: put one person in charge of the Linux
effort companywide. "I'm already working on that,* Mr. Bowen recalls Mr. Palmisano
saying.

And when Mr. Palmisanc met with Mr. Gerstner two days later, the chairman not only
approved the plan but also agreed with his choice of who should be the company's
Linux czar: Mr. Wladawsky-Berger. At the time, Mr. Wladawsky-Berger was general
manager of the Internet division, responsible for making sure Internet technology
and an Intermet mindset was spreac broadly throughout the company.

That job, Mr. Gerstner and Mr. Palmisano agreed, was done; I.B.M. "got" the
Internet. Now, it was time for Mr. Wladawsky-Berger to move cnto the next, hearts-
and-minds challenge. So the staff of the Internet unit went elsewhere in the
company, the division was folded and Mr. Wladawsky-Berger assumed the title vice
president ¢of technology and strategy in the computer-server group, headed by Mr.
Palmisano.

They are a contrasting pair. Tall and physically imposing, Mr. Palmisano is regarded
as a brilliant executive and hard-charging salesman. Previously, he ran the
company's fast-growing global services group, where he had a special talent for
bringing in big computer services deals, which can span several years and total
billions of dollars. Mr. Palmisanco's nickname at I.B.M, is "the closer."

Mr. Wladawsky-Berger is six years older and about a head shorter than his boss.
Raised in Cuba, he fled with his parents, Eastern European immigrants who owned a
store in Havana, when Castro came to power in 1959. He holds a Ph.D. in physics from
the University of Chicago, speaks with a lilting Spanish accent and could easily be
mistaken for a college professor.

After his postgraduate studies, Mr. Wladawsky-Berger joined I.B.M.'s Watson labs in
1570 as a researcher, but he had a taste for business side of the company as well.

He led the drive to transform I.B.M.'s traditional mainframes by retooling them with
low-cost microprocessors, the chips best known as the engines of personal computers.

"The Linux issue," Mr. Wladawsky-Berger explained, "is whether this is a
fundamentally disruptive technoleogy, like the microprocessor and the Internet. We're
betting that it is."*

I.B.M.'s Linux effort is a long-term strategy, not one likely to affect its
quarterly earnings any time soon. And the strategy appeals to I.B.M., in part,
because it has lost its operating system battles with Microsoft and Sun. Its effort
in personal computer software, 05/2, was guickly crushed by Microsoft's market-
dominating Windows. And I.B.M.'s AIX version of Unix has become an also-ran behind
Sun‘'s more popular Solaris.

So I.B.M. would love to drive the profit out of the operating systems business of
its rivals -- just as Microsoft did to Netscape, the browser pioneer, by giving
browsing software away free. "The operating gystems wars of today are the equivalent
of the browser wars of a few years ago," said Scott Hebner, an I.B.M. scoftware
executive. "The operating system is not where the value ig."
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Yet I.B.M.'s strategy can succeed only if Linux, which is distributed free, does
become & genuine alternative to Windows or Solaris, thereby putting real pressure on
their prices. And Linux has a long way to go. Today, it is used mainly for simpler
tasks, like serving up Web pages, instead of for industrial-strength computing
chores like financial tramsaction systems that must handle complex tasks, 24 hours a
day, without crashing. Even I.B.M., which plans eventually to use Linux as its
unifying Unix platform (shelving AIX), says Linux's true ascendance may not come for
five years or so -- until Linux is built up to become more powerful and reliable.

Throughout the software field, the excitement surrounding Linux has less to do with
the technology itself than with the fact that it is the leading example of so-called
open-source software -- software that is distributed free, with its underlying
source code openly published, and is developed, debugged and improved by an
international community of programmers.

"It's the Web phenomenon coming to scoftware develgpment that is intriguing, ™ said
Larry Smarr, director of the National Center for Supercomputing Applications in
Urbana-Champaign, Ill. "We now have the potential for collaborative, decentralized
software authorship on large complex systems."

5till, it is unclear whether the open-source approach can solve the kind of complex
software problems that have consuned countless programming hours and billions of
dollars at Sun and Microsoft. And for I.B.M., there is a question of whether the
Linux community, which works mostly on personal computers, will have much to
contribute to the company's Linux efforts on mainframes and minicomputers.

"Linux on non-PC platforms is a nonstarter," said Greg Papadopoulos, chief
technology officer for Sun Microsystems. "The ecosystem of open Source is not going
to be working for I.B.M. on other platforms."

But Mr. Wladawsky-Berger says he will side with the recommendations of I1.B.M.'s best
technical minds. "Not only did they say, 'Irving, this ig doable,' " he observed.
"They said, 'Irving, do it.' "

Certainly, veterans of the open-source counterculture seemed to have welcomed Big
Blue into the fold. "It should accelerate the pace of adopticon of Linux," said Eric
Raymond, an evangelist of the open-source movement.

"Sure, there's some irony here, since I.B.M. used to be the enemy," Mr. Raymond
said. "But everybody in the community is happy about I.B.M. wanting to play with
us . "

Photo: Sam Palmisanc, left, and Irving Wladawsky-Berger lead I.B.M.'s Linux push.
(Joyce Dopkeen/The New York Times) {pg. Cl)

Chart: "A Software Evolution”

I.B.M.'s software model has evolved from all homegrown to open-source Linux, a free
aperating system developed by a worldwide community of programmerg. I.B.M. is
retooling all its gsoftware to run seamlessly with Linux, which is based on source
code written by Linus Torvalds, a Finnish programmer, in 1991.

MILESTONES IN OPERATING SYSTEM SCIFTWARE AT I.B.M.

1960
I.B.M.'s pioneering 360 mainframe fed information to so-called dumb terminals.
Today's mainframes can be the engines behind corporate e-commerce networks.

1970

I.B.M.'s minicomputers, the company's first departure from mainframes, were intended
for use by small businesses.

1980
DOS
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The_I.B.M. PC, running DOS, established the industry standard. Microsoft became the
dominant supplier of DOS-based operating system software.

1950

AIX

I.B.M. introduced work stations running AIX, the company's version of the Unix
operating system, which was created in 196% at ATET.

2000

LINUX -- NETFINITY 7000 SERVER

I.B.M. plans to have Linux work smoothly on all its server computers, from PC's to
mainframes. Such machines are the data-serving hubs that power modern computer
networks.

{Source: I.B.M.){pg. Cl)}

Chart: "Betting on Linux"“
Linux, the popular version of the Unix operating system that is available free on
the Internet:, is gaining ground.

Share of server-client (nonmainframe) network operating software shipments
New unit shipments 1888
Total: 4.4 million

1999

Total: 5.4 million

WINDOWS NT

New unit shipments 1998: 38%

1999: 38%

Growth of total unit shipments '98 to '99: +23.6%
LINUX

New unit shipments 1998: 16%

1999: 25%

Growth of total unit shipments '98 to '99: +93.2%
NETWARE

New unit shipments 1998: 23%

1999: 19%

Growth of total unit shipments '88 to '99: +5.9%
UNIX

New unit shipments 1998: 195%

1399: 15%

Growth of total unit shipments '98 to '99: +1.4%
OTHER

New unit shipments 1998: 4%

1585: 3%

Growth of total unit shipments '98 to '99: -25.5%
{(Source: International Data Corporationments) (pg. Cll)
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VIA FACSIMILE AND REGULAR MAIL

Edward Normand

Boies, Schiller & Flexner LLP
333 Main Street

Amonk, NY 10504

Re:  The SCO Group v. International Business Machines Corporation
Civil No. 2:03cv0294

Dear Ted:

To follow-up aud confirm our telephone conversation yesterday aftetrioon concerming
SCO’s notice of deposition dated December 2,2004: - )

Mr. Wledawsky-Bexger is available to be deposcd at the offices of Cravath, Swaine &
Moore on January 18, 2005.

Mr. Swanson is aveilable to be deposed in Pcr‘tland,. Oregon on January 21, 2005.

Wo arc attompting to get a date on which M. Mobley will be available. We anticipate
that his deposition will be conducted in Willizmsburg, Virginia. s

“Mr. McDonough is available to be deposed in Savannah, Georgia on February 10, 2005,

Please let me know as soon a8 possible if these dates are acceptable to SCO so that I may
confinm the dates with the witnesses, -

Tn addition, we object to producing Mr. Palmisano because we do not believe that he has
any imowledge regarding ey specific issues that are relovant to this lawsuit or any knowledge
thst cannot be obtained by depasing other individuals within IRM. If there are speoific topics
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that you belicve Mr, Palmisano is uniquely able to address, please let us know and we will
reconsider your request to depose him. '

Very truly yours,
SNELL & WILMER
Todd M. Shanghnessy
TMS:dw
cc:  Brent O. Hatch (via facsimile)
Christopher Kzo
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Executive Summary

At the erd of 1999, we updated our Linux strategy for IBM. That strategy called for targeted
utvestments aimed at leadership in areas where Libux was already msking inroads in the
marketplace with “early adopters,” had established acceptance. The key recommendations in
principles of this strategy were:

Speak with oné voice to the market.

+ Strengthen business unit support for the IBM Linox strategy.

+ Invest for leadership in the key market segments whese Limx is already being embeaced by

“early adopter™ customers, established Linux customes use scenarios (e.g, web infrastructure,

file/print, apd mail on Netfinity servers, supercomputing, etc).

+ Invest for leadership in providing with 24x7 service and support.
Get ready for the next set of market segments where Linux usage is emerging, e.g., Complete
Linux support in IBM’s core businesses for those customer scenarios where Linux is
beginning to emerge (such as collaboration, e-business, etc.).

+ Contimue to position Linux iii the context of a broader Develop an integrated IBM UNIX
strategy comprising Limrx and ATX.

+ Start investents in new areas where Linux will likely be used in the future, e.g, Begin a new
round of “get started” investments: Thinkpad, Intellistation, /350, AIX, etc.

In 2000, we made steady progress on executing our strategy. We:

Consolidated our corporate Limtx mission, presenting one voice to the market.
Strengthened eServer support for Linux as a part of our MACH] initiatives.

Enabled our key middleware on Linux. .

Added Linux support for all PSG servers.

Developed initiat 1GS offerings for education, consuliing and remotely delivered support.
Crafted an integrated ATX/Linux strategy.

Iricreased our Linux investments across development, sales and marketmg

Developed creative partnerships with Linux distributors to increase middleware sales.
Established an Open Source Develapment Lab in conjunction with industry partners.
Established worldwide customer references.

* 4 & 4 9+ & 4 & B

Although we’ve made good progress, we need to improve our execution on several frants:

¢ Linux Marketing: A recent Qgilvy & Mather study found IBM’s Linux message integration
spotty and uncoordinated. We must increase the consistency and clanty of cur Linux
messages, and elevate them to an JBM level.

»  xSeries: IBM lags Compag, Deli and VA-Linux for Linux server shipments. We noust market "
our existing offerings more aggressively, and develop an aggressive appliance plan,

+ Services: A recent Gartner stedy cites lack of services as the top inhibitor for Linux adoption.
A more apgressive services and support focus will accelerate mainstream Limux adoption and
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differentiate IBM. *

+ Applications: Although lack of applications has been cited as a major inhibitor for Linux
adoption', Evans research projects a rapid embrace of Linux by ISVs.? IBM must increase
our efforts to recruit ISVs to establish our platforms as the Linux reference platforms.

Linux is now entering the second phase of adoption. The first phase was characterized by
technology-cemric, early adopters, The second phase is characterized by business-centric,
mainstream adopters. These users leverage proven technology to solve business problems. They
are more demanding, and look for complete solutions backed with 24x7 service and sapport.

Many large enterprises are afready conducting Linux pilots is being piioted aggressively in large
enterprises (45% based on Gariner)'. Given our sirong relationships with have strong value-nets
in large enterprises, we have an opportunity to become the prefesred IT partner as they put Linux
into production. Linux is already being deployed in small and medium enterprises (34% based
on Gartner)' and with service providersegments®. These are high growth segments, currently
dominated by Microsoft and Sun respectively. We have the opportunity to levcrage Linux to
change the pame and capture new sources of revenue.

A major goal of our Linux strategy is to neutralize the Solaris and Windows control points in
Unix servers and kigh volume platforms repectively, so that IBM can better execute its e-business
strategy, and increase our share of hardware, software and services in the marketplace.

In summary, IBM’s the main objectives of our Linux strategy are:

+ Accelerate Linux adopuon by mainstream nsers.
+ Change the game in high growth scgments where we have a weak compctrtwe position.

The key actions to execute our strategy are:

Lower the major barriers to Limn: adoption in the mainstream.

Deliver complete solutions, optimized for selected segments.

Establish regional sales teams with a dedicated Linux sales mission.

Execute Linux-based disruptive strategies in Service Provider and Small/Medium business
segments.

Develop barriers to entry through a strong Linix based value-net. .

Integrate Linux messages into brand and corporate marketing campaigns.

Invest in technologies that will enable IBM to differentiate our offerings.

. 4 4 9

& 3 @

‘We must act quickly, decisively and with common purpose, investing ahead of the revenue
opportunity, if we are to capitalize o 1his disruptive opportunity. Sur and Microsoft continue to
grow at an impressive rate. AIX continues to lag Solaris and NT in popularity, a situation
unlikely to change with their broader appiication portfolio and skills pool. A recent report by
Mesmill Lynch stated “IBM’s bet on and evangelism of Limxx is key, in our opinion.... If Limix
does not take off in the enterprise, Sun could walk away with a big piece of the server market. ™
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Linux Strategy Update
. Outline
1.0 Executive SEmmary.....ccwmmeeee 1 page
2.0 Sirategy Overview & Objectives.... 1.5 pages
" 3.0 Execution Update...............cee..e 9 pages

: 3.1 Sales Update... 3.5 pages
: 3.2 Marketing Update.. 1 page
3.3 Technology Evoiution 1.5 pages
3.4 1SV Update... 1 page
3.5 1LDP Updaie ... 1.5 pages
3.6 AD Update...0.5 pages

4.0 Market Update. 1 pages
4.1 Customer adoption.. 0.5 page ‘
4,2 Competition Update.. 0.5 page

5.0 Strategic ISSUeS..cimmnesnisesionse 3.5 pages

6.0 Conclusion 1 page
TOTAL : 17 pages
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Linnx Strategy Updaie

In early 1999, we launched the initial Linux strategy for IBM. The strategy recommended that we
should participate in the emerging market, and position ourselves as the leader should the market
become significant. In 2000, we increased our investments in Linux to su'mgihen our capabiliiies.
We established:

An organization to coordinate TBM's overall Linux strategy and execution
¢ The Limux Technology Center to accelerate the technology maturation.
¢ Adedicated Limx safes and marketing team to increase our go to market capabilities.

In December 2000, we developed & strategy to accelerate Linux adoption in mainstream markets.
Our primary objective was 1o slow Sun’s strong growth. Our strategy has 3 key clements:

1. Establish beachheads in markets where Sun has a stronger competitive position.

2. Evolve Limrx from an Internet OS to an enterprise O8S.

3. Replace Sotasis as the primary Unix development platform, apemally for new
applications.

We were successful in establishing beachheads in 1HOL. Our sales performance was above target
{1xx% of plan) largely due to workload consolidation on zSeries. We established mind share
leadership through focused marketing campaigns. But, Ddespite our early success, we face several
obstacles:

4. Linux revenue mix is dominated by hardware, We need to increase software and services
content to improve the overall PTI.

5. Workload consolidation has been for infrastructure workloads only. Success requires
migration of business application workloads.

. 6. Linux cluster success has been limited to the High Performance Computing maret.

7. . Weare not leveraging Linux to change the game in the Intel server space.

8. Microsoft has mounted a major attack to undenmine Lirux and spread “FUD.” Limix
community has been unable to respond effectively to Microsoft’s attacks,

9. The Open Source communities have been slow to adopt enterprise features.

10, 18Vs are slow to embrace Linux, posing the most significant threat to our strategy.

11. Our strategy is exposed by the rapidly changing Linux distributor landscape.

We need to take the following actions to neutralize the emerging threats to our strategy:

12. Significantly accelerate investment in ISV recruitment efforts, especially on zSeries.

13. Strengthen our Linux distributor strategy.

14. Increase advertising to respond to significant increase in competitive actions from
Microsoft, Sun and Linux vendors (i.e. Compaqg, HP, Delf) in order to maintain mind share
leadershin.

15. Slgmﬁcanﬂy inctease the sales and marketing investment on Inte] servers (xSenes,
clusters, appliances)

16. Leverage the established beackheads to disrupt Sun and to caplure new opportursties,

2
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Linux Strategy Update

16. Announce fill Linux support in the Eclipse AD project in November 2001.
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Strategy Overview & Objectives

Our primary objective for embracing Linux iswas to slow Sun’s strong growth and establish
technology leadership. Solaris has beenwas rapidly becoming the de facto UNIX; and posesd a
significant threat to IBM servers. This also disadvantagesd TBM middleware, as Oracle and BEA
arewere much stronger players in the Solaris value net. Linux iswas g strong play against Solaris
because: ‘

+ Tiiswas popular in markets where Sun holdsheld a stronger competitive position like
Service Provider, Telecommunications, Financial Services, dot.coms. (50%+ of Suns
revenue comes from these segments™).

s Tt handlesd the infrastructure workloads very well, especially those related to the internet .
fike web serving, firewalls, e-mail, elc. These workloads have beenwere driving Suns
growth, ‘

Our Linux strategy has 3 key elements:

17. Establish beachheads in markets where Sun has a stronger competifive position. Target
workloads where Linux excels today, evolving to new workioads as Linux matures. For
2001, we are focusing ondesigned the following four4 plays: '

a. Worldoad Consolidation: Consolidation of distributed Unix and Windows workloads,
~ like web-serving, from competitor’s systems onto IBM platforms (e.g. zSeries, iSeries).
Customer value: reduced cost, cfficient resource utilization, simplified management.

b. Linux Clusters: Scalable configurations of rack-mounted server and storage hardware
and cluster management infrastructure, optionally augmented with pre-integrated, pre-
tested TBM middleware and with IBM services to create segment-specific offerings.
Customer value: highly scolable, low-initial cost, easy to deploy/manage solutions

c. Distributed Enterprise: Tumkey Linux offerings for enterprises that have distributed
offices. Customer value: Low-cost, cenirally managed, robust servers that are easy to
replicate.

d." Server Appliances: xSeries-based turn-key servers for edge-of-network Internet
workloads, File and Print workloads, etc. Customer value: easy-to-use, fast set-up, easy
.to expand, low-cost

18 Evolve Linux om an Internet OS to an enterprise OS. We are focusinged in three2 areas:

a. Technology. We established the Linux Technology Center to work with the open source
communities to accelerate the enterprise capabilities of Linux.

4
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b. Applications. We designed several initiatives to recruit ISVs and Business Partners to
enable enterprise applications on Linux.
<. Support. We are developing the ability to support enterpnse customer, handling defects .

19. Replace Solaris as the primary UNIX development platform, especially for new applications,
This included contributing technologies to open source as well as working with tools vendors
to build a rich too! set on Limx.

Along with stowing Sun’s momenturn, Limux promises the following value to IBM:

* Revenue Growth. Linux iswas the fastest growing operaling system Given no vendor
hasd a contro] point for Limmx, we standstood a much better chance of gaining share in
servers, middieware, storage and services.

* New Applications. Linux iswas becoming a popular application development platform.
Linux is also was very portable, and nmsan on the entire eServer product line. Linux
hasd the potential be a catalyst for new applications on IBM platforms.

¢ Larger Skills Pool. Linux iswas popular in universities. We expected the next
generation of sidils to be trained in Linux.

* Erhanced Image. i.inux hasd strong market pull, especially around the Einternet and
with younger IT professionals where IBM refevance is low. A concerted marketing
campaign could significantly enhance IBMs image and relevance with this key andience.

In summary, Linux hasd the potential to neutralize the Solaris (and later the Windows) control
points so we canould better exccute our e-business strategy.

CONFIDENTIAL . 1710489073~~~




Case 2:03-cv-00294-DAK ~ Document 375

Filed 01/12/2005 Page 33 of 66

1BM: Linux is the 'logical successor’ | CNET News.com

'.:-: '-"'“:A_'z'zﬁs'._'l.._\: ‘-’.':i‘{_’i;g'. ;—

. NEWS b
i ves ST g A

E:mail alerts | Nows.com Extra

s F-—- ] -] -]

f The web fitered by humans, not bots:www.news.com/gxira | I, | - 120 -
Enterprise Hardware ih“m — “T‘—__‘ T :ﬂlﬂ- N
IBM: Li is the "logical . ]ntruducing New srchitacture supports

. LINUX is tne 'logical successor b densibas ;
Published: January 29, 2003, 4:00 AM Psg data gental's‘ mmmm
By Stephen Shankland un,deman_d C e o )

Staff Writer, CNET News.com

B TatkBack| B E-man] {2} peint| ; €2 TrackBack]

NEW YORK--The day is approaching when

Linux will likely replace |BM"s version of Unix,
the company's top software executive sald, an
indication that the upstart operating system's Read mora
stature s rising within Blg Blue. about IBM,

Lirene and
While IBM doesn't expect Linux to replace It own  Unix

AlX version of Unix any tima soon, Big Blue is

pushing the open-source OS in the that direction, Steve Mills,
senlor vice president of [BM's Software Group, told CNET
News.com at [ast weak's LinuxWorld trade show.

Asked whether IBM's eventual goal s to replaca ALX with Linux,
Mills responded, "it's fairly obvious we're fine with that idea...It's
the logical successor.”

A replacement “won't happen ovarnight,” Mills said, but years of
experience designing operating systemas at IBM and other
companies means developers know just where Linux needs to go.
"The road map is clear. It's an eight-lane highway.”

No one believes replacing AlX with Linux could happsn quickly, or
that IBM will leave its ALX customers in a lurch. But the degree of
Mills’ Linux support surprised some.

"They've denied it would replace AlX in the past,” said liluminata

. analyst Gordon Haff. "Perhaps their thinking is baginning to shift
They've been quite clear that they see Linux as picking up AIX
technofogles mayba a year, two years later, but they've cerainly
been quite circumspect about saying Linux would ever replace
AIX."

The IBM executive in charge of AlX~-a product overseen by IBM's
server group, not the software group Mills heads--exemplifias that
more circumspect cutlook, and argues that ALX still has a
promising future.

"Steve's view is really on a multidecade time frame,” said Nick
Bowen, vice president of Unix and Intel server software
development at IBM. "Cver time, Linux and Inte! and Windows will
catch up to where we were yastarday (with ADX). When they catch
up, we'll be two steps down the road.”

it's not difficult fo connect Linux to the profil motive at IBM. The
company said it had $4.5 bilion in Linux-related revenue in 2002.
Its Linux custormners include Thrifty car rental, China Post, the
Bank of Birmingham in Alabama, Unilever, J.P. Morgan, Tommy
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Hilfiger, Dresdner Kleinwort Wasserstein and L.L. Bean.

Though IBM relies on partners such
Special coverage as Red Hat and SuSE to produce the
UnudWorld 2003 » versions of Linux used by these
Unux advocates gather customers, Big Blue makes money by
fo promote the OS. salling servers, additional software
: and services.

Linux is In many ways a clone of Unix, but It has severa! major
differences. For one thing, Linux Is an open-sovurca project,
meaning that any company or person may see, modify and
redistribute the software. Additionally, it works on many
processors, most notably Intel's widely used products. Various
versions of Unix are typically tied to a particular processor—for
example, AlX to IBM's Power chips.

Eating Into Microsoft's profits

Linux’s flexibility when it comes to running on many types of
computers is one reason the OS has caught on at IBM, which has
four major server lines, Another advantage, Mills said, is that
Linux's low cost comparaed with that of rival Windows leaves
customers who opt for the cheaper OS with more money to spend
onh IBM's related products and services,

Customers have a finite amount of money they can spend on
applications, hardware, operating systemas, storage and the other
components of their computing infrastructure, Mills explained.
"Reducing the cost of the operating system allows them to apend
mora money elsawhere,” he said.

IBM is aware that Its strong baddng' for Linux likely isn't
wall-received at Microsoft, Mills said.

"Microsoft sees 1BM spending money on Linux, making Linux
more rohust, gefting In the way of their aspirations. | think it
makes them very unhappy,” Mills said.

While IBM sells numerous servers running Windows, the
company also had a long and bitter falling out with Microsoft over
the OS/2 operating system in the 1880s and 1880s.

"Thare's a long history of no love lost between Redmond and
Armmonk,” lluminata’s Haff said, referring to Microsoft's and IBM's
respective headquarters, in Washington and New York.

Micrasoft argues that Linux, like Unix, is good for customers wha
like to assemble all the various components of thair computer
systams on their own, while Microsoft's goal is to offer infegrated
software that includes many features.

Most analysts agree that Linux Is growing fast but still hasn't
matched the abilities of AIX or of ¢ther versions of Unix, including
Hewlett-Packard’s HP-UX and Sun Microsystems' Solaris.

"It's very clear that Unix still has some significant functional
advantages over Linux in high-and systems,” said D.H, Brown
Asgociates analyst Tony lams, who annually assesses the
abilities of different versions of Unix and Linux.

Specifically, Unlx can take advantage of all the chips in servers
with 16 or more processors, lams said. With Unix, several copies
of an OS can run simultaneously in separabe "partitions” on the
same server. The OS has features that let processors and
memoty be added or removed without ghutting down the

2of5 Most popular headlines 1:43 AM
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computer. And workload management features can be used to
govern the amount of computing power that can be dedicated fo a

‘particular process.

Linux is growing rapldly, however. What was once a project by
hobbyists Is now funded by just about every major compufing
company except Microsoft.

“The notion of a lead in Unix is eroding faster than we expected.
Linux has grown up incredibly fast already. | don't see any sign of
a daceleration,” said RedMonk analyst James Governor.

Confidence-building measures
Bawen, the executive In charge of AIX, emphasized that IBM's
Unix isn't being replaced by Linux on any product pians.

"“We've got paople now who are bullding chips for 2007 systems.
If we had any belief that AIX was going to fall down and stumble,
we wouldn't be doing that," Bowen said, In particular, a major
revamp of AlX is due in early 2004.

And though Bowen wouldn®t provide specifics, he said the AlX
development team is somewhere between two and four times as
large as the 250 people IBM employs to improve Linux at its Linux
Technology Center.

"IBM has never decommissionsd an operating system, and
they're not about to start now,” said Governor.

Rather, the debate Is over how IBM can best spend its money.

"As IBM puts more resources into Linux...you do have to ask,
what incremental value does AIX bring? And is it worth the
ingremental development costs?” Haff said.

There are reasons |BM needs to project confidence In A HP
and Sun, which aggressively promote their own versions of Unix,
will pounce on any weaknass. IBM doesn't want to undo the last
few years of work rebuilding AIX and the pSeries hardware it runs
on, which was outpaced In the market by HP and Sun.

“What happens |s the competitive folks at HF? and Sun
immediately say, 'lBM is shooting AlX,"™ and that customers
should move to a version of Unix with a future, Haff said. And IBM
has some vulnerabilities in this area. Measured by how much
support software companies have given AIX, "certainly it's not as
strong as other Unixas out there,” Halff said.

Eut the tables could tum if demand means a fast adoption of
Linux, giving IBM the adge.

*] think thay like sticking 1t to Sun and HP, who are less interested
in sseing their Unix franchises go away. said Giga Information
Group analyst Stacey Quandt.
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By Prakash Acdvan] <prakesh@NOSPA Landqraaf
Posted: ( 2000-12-20 04:67:18 EST by) * A talk with Paul Laroux
Robert LaBlanc was part of the original team that evaluated Linux, the open * In convergation with
source movement and decided that this was where IBM should ba. IBM's Martin Konold
recently announced billion dollar fund is proof that IBM Is serious * " inux Is g very sirong
about Linwx. Hers, Mr. Robeit LeBlanc talks about a variety of issues and reliable cperating
including the reasons for choosing Linux, the status of Monteray and systern™— Phili n
the release of AIX code Into the opan source community. * Sun shines on Linux
How and why did IBM decide to support Linux when they already have their own tool
os?
Contents
The shift started about twa years ago. An intarmal effort was started and Articles
| was also part of this team of 6-7 people. We wanted to know what this thing Howltos
was and whether we needed yet another 0S. We also locked at open source. Interviews
Open source had far more benefits in terms of process. Thera was a iot of Nows
vigor in the process, lot of value In the process. It was a self-pollcing Oplnicns
environment. If you did good work, you got noticed and got to do mora good Reviews
work. If you didn’t pull your weight then you were shunned by the Comparison
community. We also liked Linux. f was built right from the ground up, A Links
small kernel which was very important as was the abllity o add modules. Arlicles
Linux could scale upwards and downwards. The open source model was very Howtas
good. We saw that Linux as an OS had very strong technical underpinnings. “Inferviews.
Another peint to note was that customers were wanting a more cpen Opinigns
environment. We had just been through the Intemet evolution and we saw Reviews
the power of the Internet a lot before our competitors did. We were also Websites
metnbars of the Apache project. The world did not need ancther web server, News
but the world needed a very good web senver that could grow and expand. The
world did not need another OS, but what the world did need was a common OS
that was open source and scalable. We made the decislon 18 months agoe. Lipux
We'ra way ahead of HP and Sun. Soil's customer demand and we're giving About Linux
them what they want.
Print |

Will IBM not support the other Unixes like the BSD?a?

Right now we have no plans for that. One Is just a variation of the

other, The decision had a lot to do with market momentum which was behind
Linux gt that point. FroeBSD I & good OF but so Is Linux, The worid does

not need two open source opereting systems. We've been through the Unix
evalution and we have seen what fragmentation does. Customers really don't
cara which OS they use. They ask ISM for heip hers. So we made a conscious
decislon ta go with only one OS.

IBM has also mada contributions to Project Monterey, which is kind of
compatition to Linux,

Project Monterey was actually started befora Linux did. When we

started the push to Monterey, the notion was to hava ene comman OS for
saveral architectures, ‘The notion actualy came through with Linux which

was open source and supported all hardware, We continued with Monterey as
an extansion of AX to support high-end hardwarg. AlX 5 has the best of
Monterey. Linux cannat fill that need today, but ever time we balieve it

will. To help out we're making contributions to the open source movement

fike the joumal filosystem. Wa can't tell our customer fo walt for Linux

to grow up. They need solutions taday.

So If Linux grows up, will you abandon Monterey?

You'ra spaculating that If all were egual, I'd rather be on cne O3 ‘
than the other. There are always customners that have written software for
AIX API's and might want to use the capabilities of Monterey. We're trying
to make they co-exist. Wa're trying to allow customers to write to Linux
APP'g that run on top of a Maonterey based OS.

http:/Fwww freeos.com/articles/2985/
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What about the other way round? AIX apps running on Linux?

Yeah, If Linux had all of the capabllity of ALX, whera we could put
the AIX code at runtime an top of Linux, then we waould.

Ara you doing anything?

Right now the Linux kemsl does not support all the capabilities of

AlX. We've been working on AlX for 20 years. Linux is still young. We're
helpirig Linux kemal up to that lavel. Wa undarstand where the kernal is

is. We have a lot of people working now as part of the kemnel team. At the
and of the day, the customer makes the choice, whether we write for AIX or
for Linux.

Will AlX be open source?

We're willing {0 open source any part of AIX that the Linux community
considers valuable. We have open-sourced the journal filesystem, print
driver for the Omniprint. AlX Is 1.8 million lines of code. If wa dump

that on the open spurce community then are pecple golng to understand it?
You're better off taking bits and pieces and the expertise that wa bring
along with it. We have made a canscious declsicn to keep

cantributing. There are some things that the Linux community can do
baiter. Linus is worried that there is too much code in the kemel and

it's taking longer and longer o get a new releass out. So, we could open
sourca AlX but it Is just nol practical.

1BM

Monterey
AlX

Dther articles by _E[gkash Advani
Current Rating: [ 0/ 10 ) Number of Times Raled: [0]

s 5l At .
Comments and Discussions

Threshold[0 5[ Threaded || Oldest First o EHeRE] Add -
T Comments
The comments are owned hy the poster. We aren’t respensible for its content, -

YourName| |

YourEMall] ]

Subject

[Robert LeBlenc; VP, IBM, Software Strategy, Softwars|

. Comment

:
I
;
15
4
B
i
i
i
j
d
i
¥

Alowsd HiwaL: " -

<p> <h> <[> <a> <eny> <br: <strong> <blockquote> <tt> <li> <ol <div> <ul>

BIKEY] Flain Oid Text

© 1988-2004 Free0S Technologias (1) Pvi Lid A righis raserved [Privacy Policy!

2 of 3 : 12/29/2004 12:02 PM




Case 2:03-cv-00294-DAK  Document 375  Filed 01/12/2005  Page 39 of 66

CONFIDENTIAL . 1710074694

From: SANDVE --AUSVMG Date and time  10/11/95 16:32:28
To: DDIXON --AUSVH6 -

From the desk of: Bill Sandve -- AUSVMG(SANDVE) T/L 678-3250

Program Diractor, AIX Strategy and Business Developmant

Dept HHT/B1dg 905 9580/Anstin Fax 678-3882

SUBJECT: NO SUBJECT .

Here's the issua 1 mentioned:

I think there must be a way around this one--pls ses what can be done. If the
code can be found on a default BSD tape, for imstance, then we can
legitimately remove the other origina as errors in our classification..

Let me know what can be done tomorrow morning--I'll need to get back to Irving
tomorrow sometime. .

Regards,
Bill
#**% Forwarding nota from IRVING --RHQVMOZ 10/11/95 16:00 =%
To: SANDVE --AUSVMé
ce: SOUTH  --FHQUVMO2 South, S. L.

FROM: Irving Wladawsky-Berger (e-mail: irvingBvmet.ibm_com)

General Manager, IBH RISC System/6000 Division

Somers, New York 914-766-3900 or t/1 B26-3900
SUBJECT: NO SUBJECT )
Biil, .
I called you today to get your view on what we should do here, If you
could look into this and give me a call tomorrow with how you recommend
Irving respond on this I would greatly appreciate it. Thaxnks.
Jim Kelly

#%¥% Forwarding note from DFAULXNE--NYCVMIC1 10/11/95 15:35 %k
To: IRVING --RHQVMO2
cc: DFAULKNE--NYCVHMIC1

From: David P. Faulkner, 8/391-4659, NYCVMIC1(DFAULKNE)

MESG B/O - JBI, Client Mktg - Financial Services Sector

27 Conmerce Drive, Cranford, NJ 07016  TFAX: 8/391-4370
Subject: NO SUBJECT
I've chosen to escalate this sitvation to your attention becauss I refuse
to lose to competition (Sun) without IBM having focused all its emargy
on the fight. This issue is particularly important because of the focus
we bave on the Internet.

An ISV named Raptor Systens provides an Internet firewall product that
runs on RS/6000, P, and Sun. Their latest version requires some
modifications vo the UNIX kernal. Both HP and Sun have very willingly
supplied their UNIX O05's to Raptor for modification. However, IBM has
been reluctant to do so because of licensing concerns with OSF, Berkelay,
and UNIX Systess Labs (now owned by Novell). Apparemtly, some of our
kernal has code that came from these sources and we aren't willing to
give oway what's not ours without ADP having licensing arragements in
place, However, HP's and 5un's operating systems have the same origins
which they supplied without all hurdles that IBY has put in the way.

ADP would much prefer to install RS/6000's and they ara astonished that
the "new IEM" can't come up with a fix to this problem. They have
recently installed their first Sun box to run this Raptor product.

This is the foothold that Sun has baen seeking in this all-Blue
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account. Their strategy is to now penetrate and radiate throughout ADP.
This will become easier as ADP builds skills with Sun.

We should stop the bleeding now by freeing up this log jam before the
situation is irrecoversble. I need any help your office can. provide.

Please see the attached for further information.
Thanks. . .Dave Faulkner

Regards,

Dave Faulkner

Client Marketing Representative

*#% Fprwarding note from DFAULKNE--NYCVMIC1 10/11/95 14:25 %

To: RNSHMITH --AUSVMbS

cc: DFAULKNE--NYCVMIC1 DJCOHEN --NYCVHIC1
GHCHESTE--NYCVMIC] :

From: David P. Faulknar, 8/391-4659, NYCVMICI(DFAULKNE)

M&SG B/O - JOI, Client Mktg -~ TFipancial Services Sector

27 Commerce Drxive, Cranford, NJ 07016 FAX: 8/391-4370
Subject: NO SUJJECT
Ron, ADP has just installed their first Sun box in the enterprise to
run Raptor’s firewall product. They have seen our software and did not
like it. The PEF} route wounld take longer than ADP is willing to wait.
They want the R5/6000 and can't believe that we can’t make this happen.
I have spoken with Raptor and was told that both HP and Sun very willing-
1y supplied their source code for Raptor to modify.

Both ADP and Raptor understands that ALL tha support would have to cowe
from Raptor and that they would have to accomodate any future changes.
ADP is using these boxes for internal use only, and not for

rasale. If you need a letter from ADP stating that, let me know.

Ron, I can't emphasize my feelings on this strongly enough. Lou Gerstmer
has indicated that IBM is NOT TO LOSE to competition under any circum-
stances and I take losses personally. If thers i any way to make this
bappen (eg. aption 3) please let me know. I'm inclined to shoot first
and answer questions later. It's easier to ask for forgiveness than to

ask for permission.
Thx...Dave

Rogarxds,

Dave Faulkner

Client Marketing Representative

*** Forwarding note from RNSHITH --AUSYME 10703795 0B:16 *&*

To: DFAULKNE--NYCVMIC1

Ron Smith, AWS Austin ' T/L 678-3207
D25 - AIX OEM Relations :
IBM INTERNAL USE ONLY

SUBJECT: NO SDBJIECT
David,

0K, 1 sent out several wore notes on this, this morning. 1 would be
lying 1f I said that things look good. The files in question have ORIGIN
statements that indicate that the files contain coda from OSF, BSD, and
some outfit named IP Multicasting. Both BSD and OSF require a USL Source
Code license as a prerequisite in addition to their own source code
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license reguirements. I have also asked software contriacts to tell me
what the licensing restrictions are on the IP Multicasting coda.

. Dave, if this wera all our (IBM) code, wa would not have a problem. The
problem is that these files contain code that is not our code to give.
I don't know bow Sum and HP did it. Perhaps Sun doesn't care since they
did some sort of USL buy-out and perhaps HP wrote their own version
of the code. We are in neither one of those situations and I seriously
doubt that we are going to come out clean on this.

Of course, you know that we still have the IBM/Raptor licensing burdle
to overcome, even if we do have the right to license this code. We
typically do not give this code away. I don't know if Raptor expected
the code free, but this would be setting a dangerous precedent. Of
course, there is the system drag to consider, but this might attach a
lot of strings to this code.

Additionally, I assume Raptor {and ADP) know, that if this happens, it
will break any fixes that IBM would apply to these files. ADP would havae
to be awara anf, smart encugh not to load any IBM fixes to this code
because this would overlay any changes or versions of these files that
Raptor had modified. ‘

I don’t want to give up yet, but I think the above approach iz the least
likely to happen. Other approaches to consider:

1. 1 noticed that we have announced a mew, upgraded (I asstime hetter)
version of our Firewell product for AIX Version 4.1.3. Have you looked
into that, as possibly supplying what ADP wants or needs.

2. Hava you tried the PRPQ route. If IBM could not do the work, we
could contract it ocut to Raptor and have them do the work. Of course,
we would own the resulting work and or course, you would have to get
someone at IBM to support the PRPJ, both generating the code and
supporting it (because the sane fix problems mentionad above would also
apply to the IBM PRPQ).

3. I have a 3rd option that I can't talk to you about, but I will talk
to another person in my shop to see if there is anything elsa we can
do, Can you tell me if these machines that ADP is interested in are
going to be all used internally (i.e. all within ADP; none for re-sale,
re-lease, etc.).

I will get back to you when I have any mew news.

Ron

R. H. Smith VM ID: AUSVHG{RNSMITH) --Outside Address--
512 838-3207 Loc W/S ID: rnsmith@rnsmith Bldg. 905 Zip 9581
T/L 676-3207 W/S via VH: AUSTIN(RNSMITH) 11400 Burmet Rd,
FAY 678-3582 I'net:rnsmith@austin.ibm.com Austin, TX 78758
% Forwarding note from DFAULKNE--NYCVMIC1 10/02/95 17:24 ik
To: RNSMITH ~-AUSVMé

From: David P. Faulkner, 8/391-465%9, NYCVNICL(DFAULENE)

M&SG B/O - JGI, Client Mktg - Financial Services Sector

27 Commerce Drive, Cranford, NJ 907016 FAX: 8/391-4370
Subject: NO SUBJECT .
Yes, Ron, please keep digging. HP already has a trial box in here
because they supplied their code to Raptor for modification. ADP
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Samuel J. Palmisano
Chairman of the Board &
Chief Executive Officer

Sam Palmisano is chairman of the board and chief executive officer of the IBM
Corporation. He was elected chairman in October 2002, effective January 1,
2003, and has served as chief executive officer since March 2002. Prior to his
appointment, Mr. Palmisano was president and chief operating officer.

Mr. Palmisano has held a number of key leadership positions during his IBM
career, including senior vice president and group executive for IBM's Enterprise
Systems Group, where he led IBM's adoption of the Linux operating
environment, as weil as the launch of the company's unified eServer family.
Prior to that, Mr. Palmisano was senior vice president and group executive for
IBM Global Services, with responsibility for the worldwide operations of the
largest and most diversified IT services organization in the industry.

M. Palmisano has served as senior vice president and group executive for IBM's
Personal Systems Group; led IBM's strategic outsourcing business; and was
president of the Integrated Systems Solutions Corp. (ISSC), an IBM wholly
owned subsidiary, and now part of IBM Global Services, Before joining ISSC,
Mr. Palmisano was IBM senior managing director of operations for IBM Japen.
He joined IBM in 1973 in Baltimore, Maryland.

January 2003

http:/fwww-1.ibm.com/press/PressServietFomm. wss?MenuChoice=a...
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Samuel J. Palmisano Elected IBM CEO; Louis V. Gerstner, Jr. to Remain
Chairman Through 2002

ARMONK, N.Y., January 29, 2002 , . . The IBM board of directors today
elected Samuel J. Palmisano chief executive officer of the company effective
March 1. Mr. Palmisano, who currently is IBM president and chief operating
officer, will remain president. As CEQ, Mr. Palmisano succeeds Louis V.
Gerstrer, Jr., who will remain IBM chairman through the end of 2002.

Aiso today, IBM announced that John M. Thompson, IBM vice chairman, will
retire from the company and board on Septerber 1,

"Over the last decade, Sam Palmisano has taken on a number of IBM's most
significant challenges, from building the services business to transforming our
server line," Mr. Gerstmer said, "In each instance, Sam has done far more than
manage operations effectively. He has made it both his personal mission and that
of IBM to become the number ane competitor in each of these markets, Sam's
unique mix of strategic vision, passion and discipline, combined with his -
intimate understanding of IBM, make him the right person to become IBM's next
CEQ."

Mr. Palmisano said: "I'm truly excited fo lead IBM in this next chapter of what
already is an impressive era, I feel very fortunate to succeed Lou Gerstoer as
CEO. Against all odds, he led JBM back from its darkest days. He transformed
the company's culture and reignited growth. IBM's unflagging focus on both the
customer and technology innovation is a direct result of Lou's leadership over
the last nine years. He will leave a significant legacy."

Mr. Gerstnier, 59, is widely credited with transforming IBM into a
customer-focused globat enterprise dedicated to leadership in services and
technology. Since Mr. Gerstner joined IBM in April 1993 through year-end
2001, the conpany's share price has increased more than 800 percent, and its
market value has grown by $180 billion. The company also has gained market
share in key strategic areas, including servers, software, storage and
microelectronics. IBM has received more 1S, patents than any other company
for nine consecutive years.

M. Thampson, 59, currently is responsible for identifying and cultlvating major
growih initiatives and oversees the company's worldwide business and
technology strategy. Mr. Thompson was largely responsible for building IBM's
Software Group into a $13 billion business and the worldwide leader in
middleware. He managed IBM's acquisitions of Lotus Development Corporation
and Tivoli Systems. He also served as president and CEO of IBM Canada during
the late 1980s.

"] want o thank John Thompson for his many contributions to IBM over the
course of his 36-year career,” Mr. Gerstner said. "John's speciat talent is that he’
possesses both an insightful understanding of the strategic imperatives in our
business as well as a savvy operational focus. In the past two years, he has
worked tirelessty with our next generation of leaders to help IBM build new
businesses. As a result, his mark will be felt for years to come.”

http:fiwww-1.ibm.com/press/PressServletForm. wss?MenuChoice=a...
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Mr. Palmisano, 50, became president and chief operating officer of IBM in
Septernber 2000 after holding leadership positions in virtually alt of IBM's
operating units. During his tenure as head of IBM Global Services, the business
unit's revenues grew nearly 30 percent to $32.2 billion.

Mr, Palmisano also played a key leadership role in a three-year project to
develop and launch IBM's eServer product tine, which incorporates open
standards and mainframe-like reliability across all platforms. As head of IBM's -
server and enterprise storage businesses, he spearheaded a major initiative to
embrace Linux, the open source software, across IBM's server line. Today all of
IBM's hardware and software products support Linux. In more recent years, Mr.
Palmisanc has overseen a cross-company effort to improve IBM's go-to-market
approach, dramatically streamlining sales procedures and strengthening
relationships with all of IBM's major customers. Mr. Palmisano spent several
years in senior leadership positions in Asia. A graduate of The Johns Hopkins
University, he joined IBM in 1973 as a sales representative in Baltimore,

Maryland.
Hi#

To download a photograph of Sam Palmisano and Lou Gerstner please click
here.

To see biographical information on Lou Gerstner, Sam Palmisano or John
Thompson please click here.

12/29/2004 1:55 PM
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This stoxy was printed from ZDNet News,
located at http://news.zdnet.com

By Stephen Shankland
URL: http://news.zdnet.com/2100-3513 22-5297392.html

SAN FRANCISCO-Selling servers is v advertisement
IBM's biggest Linux business, with A Winning Combination for Secicity. Stabillty. and
nearly $2 billion In sales expected in  Responsionens e Stabill an

2004, but the company says Enhance managsability, reduce security risks, increase
. . the total business value of your computing assets.
sen"c:es and software revenue will Recommended Practices: Strategic Managament of
grow in coming years. the PC Installad Base
These findings help establish a comprehensive picture of
*The services business is growing best practices in PC installed base managsmsnt.
Executs Disable Bit and SP2: Improving PC Security
mUCh_faSter than we ever thouQ!?tr" Offers better data protaction and decreases system and
doubling annually, said Jim Stallings, network downtime caused by malicious code.
IBM'S Linux general manager’ in an TechRepubhic videocast- Manageability and Security

interview at the LinuxWorld
Conference and Expo. "Services is
growing faster than servers, and
middieware is growing faster than
servers.”

tel and Lhoresott 315 wetkE] W Pether e g 23En 0 hest s slions

Middleware, foundational software that lies above the operating system, includes
databases to house information and application servers to run Java programs on a
server. Services includes providing support, helping companies migrate from one
system to another, running customers' entire computing infrastructure and
translating software so it runs on Linux.

In two-to-five years, Linux services and software revenue each will be larger than
Linux server revenue, Stallings estimated. The statistics highlight the payoff to the
billions of dollars IBM is spending on Linux and why it's so eager to defuse
intellectual property threats to the open-source operating system.

Linux prices may have risen in recent years, but the open-source operating system
now does more, Stallings said. "Now Linux is running bigger and bigger workloads
and adding a lot more functions," he said.

Stallings also took issue with a prominent rival, Sun Microsystems Chief Operating
Officer Jonathan Schwartz. Schwartz argues that the success of top Linux ssller
Red Hat has allowed the company 1o lock customers into their software, success
that has forced IBM to back Novell's SuSE Linux.

Lock-in is a matter of degree, Stallings said, and it's less with Linux than with other
operating systems. "There's a lot more freedom of movement from servers
underneath and applications on top with Linux in the middle," Stallings said.
"Windows has control points. There's no way out."

httpz//news.zdnet.com/2102-3513_22-5297392 himI?tag=printthis
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IBM did feel it important to help SuSE, though, investing $50 million in Novell when it
acquired SUSE earlier this year.

"Customers are saying, 'l want at least two choices in the market.” We wanted to
help make that happen," Stallings said. "The $50 million was not a life raft. We
wanted to affirm to those customers that Novell was going to embrace SuSE, and
we were going to support it and guarantee those customers a road map.”

SuSE has been a tight ally with IBM in its effort to spread Linux to Big Blue's Power

processor-based servers and its top-end mainframes. "SuSE clearly had a head
start on that,” Stallings said, adding that it's more widely used on those machines.

12/29/2004 1:45 PM
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Jim Frank - Notes from Dec 14/15 meeting

IBM CONFIDENTIAL

This document will not be filed. Itis being kept active,

Type Notas

Category:  Meeting 4 (Full Team) - Decembes 14 & 15

created by: Joachim Frank on 14-Dec-39
modified on 15-Dec99

Notes taken during Dec/14 CTC assessment meeting

Fundamental questions:

What's the overall IBM Linux strategy {co-habitation, vs. Linux dominated)?

Jeff Nick: |5 the end-to-end, single bottom-to-top platform strategy essential 10 success of a server platform?

Lee Nackmanm. It's not just the APIsS ... it's much more that constitutes a platform, such as, systems management, 100}s, etc.

Nick Bowerr If our Linux based AD platform just “feeds™ RS, AS, 390, it'll be less successful than if it is lined 1o an |IBM Linux sefver strategy.
Lee Nackmar We need ISVs' support, ergo, need AD platform that runs on Linux, deploys on Linux, -and- on other |IBM server platforms.
Dan Fryve: A Unux AD environment will happen, one way or another. We can choose to participate, get involved, and have IBM servers
benefit, or stand aside and benefit less. At the same time, we can neutralize the RedHat/Cygnus

Les Nackmarn. MS has helped ISVs with other business aspects {consulting, financing, etc.) besides the technical matiers.

Dan Frye The only way to compete with MS is through a community based value net.

John Walpert. Whom in IBM does an ISV call for “Linux®? it's not even ciear whom she shouid cali to taik about Java ...

John Wolpert EMEA customer experience in 96/97 showed that 0S/2 customers liked IBM's focus on Java, because it offered a transition
path (7)

Dan Frye: You canngt compete In the Linux space "on your own”, it is moving too fast and being supported by too large a community

Jay Ashford: You need 1o "look like” the "rue® UNIX in the mind of the customer, thatis, what they are used to; and that is not just the API, itis
the entire operating environment, eic., etc.

Jeff Nick If we believe Linux will be successfui as a unifying environment, then it is going to mature and develop at a rate and pace 0!
controlied by 1BM,

Dan Frye: We can choose to support Linux, but even if we don', this is not gonna dle. Alsa, you have to participate, you cannot simply
leverage.

Orran Krieger, Basically, there are two possible strategies for supporting Linux - (1) LPAR (2) emutlate Linux APIs/ABIs on top of existing
UNIX. _

Dan Frye: The crucial decision is whether we (1) declare Linux the strategic IBM OS and let the brands figure out how to protect / migrate their
legacy customer base or (2) try 1o "exploit” Linux in one way or another 1o support our existing server platforms.

1910041459
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e Orran Krieger. We should abandon our proprietary UNEX (AX) and instead move its "enterprise strength” features into Linux. What we've
been talking about so far Is a "transition strategy”, allowing to run applications on IBM's legacy platforms until Linux is "mature”™ enough.
Viability of the PowerPC platiorm is tbd.

e  OanKriager. People at RedHal and Suse have begun porting their applications to Linux on the PowerPC/Mac hardware platform.

e John Wolpert: Technologies are not disruptive or sustaining - it's what you do with them. With Java and XML, we have been doing sustaining
things, not chosen to follow a disruptive strategy.

Dec 15 meeting
e  Dan Frye's PERSONAL OPINON Monterey was aimed at the right goal, even before Linux became popular, that is, a unifying UNIX on Intel

and PowerPC. However, with the Linux phenomencn having happened, doing this on the base of a "proprietary UNIX" may not be a viable
business proposition any more.

1IBM CONFIDENTIAL
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Summary of Recommendations

1. |BM should lead the formation of an industry community to establish Linux as the

application development platform of choice for the next generation of application
programmers.
IBM should leverage Linux as the unifying UNIX platform for volume server
development and seamless deployment across the server family.

» Linux as a Major Disruption to the A/D and Volume Server Market (<$15K)

» Linux as a Major Disruption to the Server Operating Environment

» Using Linux as a unifying theme for IBM servers
A high volume Linux deployment platform is required to create the market pull for a
high volume Linux A/D platfiorm. 1BM must ensure that an Enterprise Linux Server
Distribution exists on IA32 that can be used on IBM Servers and has |BM's strategic
middleware.
IBM's current Linux management structure is not strong enough to provide sufficient
coordination across |BM, which leads to inconsistent prioritization of Linux activities
across product brands.

181516903
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1: IBM should lead the formation of an industry community to
establish Linux as the application development platform of
choice for the next generation of application programmers.

2 Statements

« Requires integrated technical, marketing, and ISV effort
s What is community going to do?
» Create technical open standard and software .
o Market this standard to make it the defacto Linux development environment
o Faster ISV uptake
» Capture commodity idea: Certain level of AD tools are being commoditized and these should be
standardized and open-source. Existing examples: C/C++ compilers and debuggers, emacs; make.
Enhance and extend GNU toolset, .., by contributing PPC optimization technology. Compete above the
commodity line. Action [Brian ._.soamoa draw the stacks for C/C++ and Java on Linux and place the
kne.
« Success requires that Linux has adequate personal productivity applications so that application
developers use the platform for personal productivity and "corporate citizen™ needs.
» Actions
o |mmediately mvv_omo: key Linux players (Cygnus/Red Hat, VA Linux, Corel, Intel, SGI, etc.) to build an
AD partnership aiming for public announce at LinuxWorld in Feb. [LeBlanc, working with Swainson; John
Wolpert working to bring in Silicon Valiey]
e Immediately commit IBM resources (technical and ISV evangelization) to foster this community
[Swainson]
e Small group of people Em:&c_v ﬁo _...3_... mﬁmn cos 325_8_ m:a _m< mo¢<=< [Feb.]

Eza»_.a_. =__m is maoﬁ o_.co_oi»_..o 8338% _.:o_. .,i_x_ Hmm_uvma

1816168904
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2: IBM should leverage Linux as the unifying UNIX platform for
volume server development and seamless deployment across
the server family. |

&1 Linux as a Major Disruption to the A/D and Volume Server Markst (<$15K)

» Must establish Linux as the A/D environment and low end deployment platform for emerging
applications in order to disrupt the NT/Sun A/D ~deployment stranglehold.

» Must ensure wemake our strategic programming model, Websphere, a first class citizen in
this AD environment and on IBM servers,

» This recommendation is covered in #1 (Lead industry movement) plus #3 (High volume
doployment). ltis here because IBM Servers must neutralize this long term advantage that
Sun and NT have over us.

181516905
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2: |1BM should leverage Linux as the unifying UNIX platform for
volume server development and seamless deployment across
the server family.

8 Linux as a Major Disruption to the Server Operating Environment
» There is significant movement towards Linux as a native environment:
HP 64-bit PA-RISC (1H00)
Sun's 64-bit Ultrasparc (done)
HP 32-bit PA-RISC (done, not released?)
Compaq's 64-bit Alpha (done)
Trillion for |1A64 (Intel, HP, IBM, VA Linux; RedHat, Caldera, SuSE, TurboLinux)
» |SV's are indicating that Linux could be a unification point
¢ Oracle declared Linux as reference platform for Unix
e SAP is about to make a similar claim.
#l This could be the seeds of a massive shift towards Linux.

» Won't happen ovemight - legacy issues and that Linux must mature.

» However, IBM server platforms must begin making the investment to ensure that Linux
runs on S/390, PPC, and NUMA-Q (we assume Netfinity makes a m”qo:o Linux play in
several segments).

» We must also understand the _,mac_qmama for having the IBM AD & Middleware story on
these platforms and understand the incremental cost for s ting these (i.e., does havin
a unifyied Linux across variouspioEessors game theigan
on multiple platforms)

.

181516906
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2: IBM should leverage Linux as the unifying UNIX platform for
volume server development and seamless deployment across
the server family.

# Using Linux as a unifying theme for IBM servers
» Binary compatability is a major advantage of the Solaris product line

* We believe that binary compatability Linux->AlX and Linux->0S/400(via PASE) is

technically feasible
+ We need to understand requirements for source compatability (& doability).

e There is a movement towards Linw/PPC mostly centered around Apple (Apple/Linux is
second most popuar Linux platform,,,need supporting facts here),

» There is an opportunity to establish a new PPC/Linux platform that could provide a new
source of apps for AlX & 0S/400 that would do better than Sun/NT with the value
proposition of "palmops to teraflops."

. %och_m alliance (include Mac-on-Linux, runs MacOS in Xwindow on Linux BeOS, & Open
ree)
+ Drive Linu/PPC into the Server Appliance Market
+ OEM PPC (IMD's POP strategy)
+ Corel productivity apps on Linux
» WebSphere - must do A/D and Middleware on 1A32, ensure portability
» The Linux native story (outlined above) provides source code compatability across all IBM
platforms

¢ S/390 plans to _uB<_am ,_m: \.ﬁ: sgratian Wi _._,vq A

= fﬁﬁ m@m
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: A high volume Linux deployment platform is required to create the market
pull for a high volume Linux A/D platform. 1BM must ensure that an
Enterprise Linux Server Distribution exists on IA32 that can be used on IBEM
Servers and has |IBM's strategic middlewars.

& Specific Recommendations
» IBM must define our Linux distribution model
» Software Group should prioritize key middieware for Linux
» Server Group should .
¢ get directly involved in this effort with the objective of getting accepted into the core team.
e Provide technology to fix Linux problems (poor distributed file system),
» Decide on overall system definition for Linux segments we are expecting to participate in
(covers tools, riddleware, etc.)
Low end Linux servers (ia32)
ST&C (ia32) per "XXX CTGC study"
ISP / Intimidator
A Tier-2 platform of choice for IBM servers when alternative platform is requested
» Ensure world class interoporability (connectors, sharing, admin)
+ Have a consolidation strategy to the Linux/LPARs (for S390 now, others may foliow)

CONFIDENTIAL
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4: IBM's current Linux management structure is not strong enough to
provide sufficient coordination across IBM, which leads to inconsistent
prioritization of Linux activities across product brands.

# Therefore, we [Palmisano] must establish a Linux "division" with the following
responsibilities:

»
»
>
»

>

Provide IBM-wide Linux leadership (intemal and external)
Business Development .
Strategy

Brand Management .

Standards, consortia, communities

# Establish evangelism efforts aimed at

»

yyvryvy

hj

Articulating to the industry our commitment to a strategy that starts at a volume application
development platform to a range of deployment options across our entire server family.

NetGen ISVs as part of a coordinated Linux evangelism effort.

Universities as their primary development platform

Coordinate (and fund?) Linux product development within line product organizations
Incubation organization for Linux-based "white-space" projects

Technology transfer into Linux open-source community

Coordination of contributions from line product development organizations (analogous to
Java Leadership Council role with respect to Java JSRs)

Results of "white-space" incubatioi. el s

S e

181516809
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IR&s Mitchell Chang
IBM Linux Sales & Marketing

September, 2004
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IBM Linux

Lou Gerstnher : Former CEO

“ We're betting a big piece of IBM's future Linux. Fifteen hundred IBM
developers are dedicated to Linux-enabling our products and services-and
not just for applications that run on a wristwatch, which we've built by the
way.”

Sam Palmisano : Current CEO
...... a first step by making a significant announcement to support Linux
and the open source movement and to drive the next generation of the
Internet. We intend to be a leader in our industry by:
= making all of our server platforms Linux ready;
= engaging closely with the Linux community to help Linux
‘evolve; and,
= making IBM technologies available to the Linux and open .
source communities.
Jan 10 2000

© 2004 |BM Corporation -
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Westlaw:
Not Reported in F.Supp.2d

2002 WL 922082 (D.Kan.)
(Cite as: 2002 WL 922082 (D.Kan.))

Motions, Pleadings and Filings

Only the Westlaw citation is currently available.

United States District Court,
D, Kansas.

PEPSI-COLA BOTTLING COMPANY OF
PITTSBURGH, INC., Plaintiff,
v.
PEPSICO, INC., and Bottling Group L.1..C,,
Defendants.

Civil Action Case No. 01-2009-KHYV,

May 2, 2002,

MEMORANDUM AND ORDER
DAVID J. WAXSE, Magistrate Judge.

*I Pending before the Court is Defendant PepsiCo,
Ine.'s Motion for Protective Order to Preclude Two
Noticed Depositions (doc. 223). PepsiCo, Inc.
(PepsiCo) requests the Court issue a protective order
precluding the depositions of two of its senior-level
executives, Indra Nooyi and Roger Enrico. For the

* reasons stated below, PepsiCo's Motion for Protective

Order is denied. -
I. Relevant Background Information

Prior to the discovery deadline, Plaintiff served
notices of deposition on Indra Nooyi and Roger
Enrico for their depositions to be taken on March 27
and 28, 2002 in Purchase, New York. Indra Nooyi is
the President, Chief Financial Officer, and a member
of the Board of Directors of PepsiCo. In 1998, she
was Senior Vice President of corporate strategy and
development. Roger Enrico is the former Chairman
and current Vice Chairman of the Board of Directors
of PepsiCo.

Both Ms. Nooyi and Mr. Enrico were deposed in
similar litigation in Qhio and Illinois. PepsiCo, Inc. v.
Central Investment Corp, No. c¢-1-93-389
(8.D.Chio); PepsiCo, Inc. v. Marion Pepsi-Cola
Bowling Co., No. 00-229-DRH (S.D.Il.). Their
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depositions in the Marion case were videotaped.

II. Standard for Ruling on a Motion for Protective
Order

Federal Rule of Civil Procedure 26(c) provides that a

court, upon a showing of good cause, "may make any
order which justice requires to protect a party or
person from annoyance, embarrassment, oppression,
or undue burden or expense." The party seeking a
protective order has the burden to show good cause
for it. Reed v.. Bennerr, 193 FR.D. 689, 691
{D.Kan.2000). To establish good cause, that party
must make "a particular and specific demonstration
of fact, as distinguished from stereotyped and
conclusory statements.” Gulf Oil Co. v. Bernard, 452
U.S. 89, 102 n. 16 (1981). The decision to enter a
protective order is within the court's discretion.
Thomas v. International Bus. Machs . 48 F.3d 478,
482 (10th Cir,1995).

A party may request a protective order to completely

preclude inquiry into matters that are outside the
scope of appropriate  discovery. Cofracom
Commeodity Trading Co. v. Seaboard Corp., No. 97-
2391-GTV, 2000 WL 796142, *2 (D). Kan. June 14,
2000). Courts, however, disfavor baming a
deposition. Id. Absent extraordinary circumstances,
courts rarely grant a protective order that totally
prohibits a deposition. 7d.

» Discussion

PepsiCo advances several arguments in support of its

request for a protective order precluding Plaintiff
from depasing two of its senior-level executives, Ms.
Nooyi and Mr. Enrico. First, PepsiCo contends that
both Ms. Nooyi and Mr. Emrico have signed
Declarations that state they have no personal
knowledge of the facts or issues in this case. It next
argues that Plaintiff has already deposed top officials,
as well as lower-level employees of PepsiCo with
personal knowledge of the division's strategies and its
decisions regarding Plaintiff. Permitting Plaintiff to
depose these executives would also be cumulative in
that Ms. Nooyi and Mr, Enrico have already been
deposed on the same subject in similar litigation in
QOhio and Illinois. In addition, PepsiCo claims that
Plaintiff’s insistence on deposing the executives is in
retaliation for an unsuccessful mediation.
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*2 Plaintiff opposes the motion contending that
PepsiCo has not demonstrated good cause to preclude
the depositions. It argues that it should be permitted
the opportunity to depose Ms. Nooyi and Mr.
Enrico's because of their key positions and
involvement in PepsiCo's strategic consolidation plan
known as Project Broncos._[FN1] Further, it should
not be restricted to the questions and style of
examination unsed by another attorney in other
litigation about matters primarily devoted to other
issues.

FN1. According to Plaintiff, Project
Broncos is a bottler consolidation strategy
document used by PepsiCo strategic
planners in 1998, which describes PepsiCo's
plan to arrive at an anchor bottling strategy,
to document the need for alignment, and to
create a less favorable contractual
relationship with the bottling system.

The Court agrees. Plaintiff is entitled to depose Ms.
Nooyi and Mr. Enrico, Plaintiff does not have the
burden to justify his decision to depose Ms. Nooyi
and Mr. Enrico. Rather, PepsiCo has the burden to
show that good cause exists to prevent the deposition
from going forward in order to "protect a party or
person from annoyance, embarrassment, oppression,
or undue burden or expense." Fed R,Civ.P. 26(c). The
Court finds that PepsiCo has not met this burden.
PepsiCo has not demonstrated how either it or Ms.
Nooyi and Mr. Enrico will be annoyed, embarrassed,
oppressed, or subjected to undue burden or expense if
Plaintiff is allowed to depose Ms. Nooyi and Mr.
Enrico. In addition, the Court finds this case
distinguishable from Thomas. 48 F.3d 478, Gazaway
v, Makita US4, Tnc., No. 97-2287-JWL, 1998 WL
219771 (D.Kan. Apr. 16, 1998), and Cotracom, 2000
WL, 796142, upon which PepsiCo relies. In Thomas,
an employment discrimination case, the Tenth Circuit
held that the district court did not abuse its discretion
in granting a protective order to prevent the
deposition of a the corporate defendant’s chairman.
Thomas, 48 F.3d at 483~ 84. In so ruling, the Tenth
Circuit relied upon, inter alia, the chairman's lack of
knowledge about the plaintiff and her work
petformance. Id. at 483. In addition, the defendant
demonstrated that the deposition would impose
"severe hardship" on the chairman. Id.

Similarly, in Gazawagy, another employment
discrimination case, Magistrate Judge Rushfelt
concluded that the defendant was entitled fo a
protective order to prevent the deposition of its
former president. Gazaway, 1998 WL 219771 at *3.
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There, the defendant demonstrated that it would be
"unduly burdensome and expensive" to produce the
witness for his deposition in Kansas City, rather than
Japan, where he resided. /d. The defendant also
established that the witness had no personal
knowledge as to the plaintiff or the criteria used to
implement the reduction in force at issue. /d. In
addition, Judge Rushfelt held that Plaintiff's
deposition notice violated the rule that the deposition
of a corporate defendant or its officers should take
place at its principal place of business. Jd
Significantly, Judge Rushfelt ruled that in the event
the deponent were to return to the United States,
where the deposition would not be burdensome,
Plaintiff could depose him. Gazgway, 1998 WL,
219771 at * 3.

In Cotracom, Magistrate Judge Rushfelt ruled that
extraordinary circumstances justified precluding the
depositions of two outside members of the board of
directors and the general manager of plaintiff
corporation. Cotracom, 2000 WL 796142 at *1. The
court noted that all three were foreign witnesses who
would have to travel to the United States to be
deposed and several months had elapsed since
discovery closed, /d. The Court held that, in light of
these facts, it was unreasonmable to permit
international  depositions of individuals who
professed no knowledge of the limited matters
subject to discovery. /d. at 3.

*3 [n contrast, in this case, the Court determines that

Ms. Nooyi and Mr. Enrico possess knowledge
regarding PepsiCo’s Project Broncoes. The Court also
finds that this knowledge is unique and appears
significant to some of Plaintiff's claims in this case,
The fact that their depositions have already been
taken in similar litigation is not persuasive. Counsel
for Plaintiff should not be restricted to the questions
and style of examination used by a different attorney
in another case. Further, there is no issue in this case
about the deposition being taken in an improper or
burdensome location, the deposition resulting in a
"severe hardship” or "undue burden" to deponents or
PepsiCo or the deposition being noticed after the
discovery deadline. Finally, the Court finds that there
is no evidence, other than perhaps timing, that the
depositions are retaliatory for an unsuccessful
mediation.

In sum, the Court does not find that PepsiCo is
entitled to a protective order on the basis that Ms.
Nooyi and Mr. Enrico are senior-level executives
who lack knowledge and have been previously
deposed in other litigation.
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IT IS THEREFORE ORDERED that Defendant
PepsiCo's Motion for Protective Order to Preclude
Two Noticed Depositions (doc. 223) is denied.

IT IS SO ORDERED.
2002 WL 922082 (D.Kan.)
Motions, Pleadings and Filings (Back to top)

. 2:01CV02009 (Docket)
(Jan. 05, 2001)

END OF DOCUMENT
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United States District Court,
D. Kansas.

Gary SIMPSON, Plaintiff,
V.
The HOME DEPOT, INC., d/b/a Home Depot, et al.,
Defendants.

Civil Action No. 00-2285-JAR.

March 7, 2002.

MEMORANDUM AND ORDER
WAXSE, United States Magistrate Judge.

*1 A telephone hearing was held on January 31,
2002 regarding the Motion for Protective Order
Quashing Deposition Notice of Larry Mercer (doc.
173) filed by Defendant Home Depot, Inc., d/b/a/
Home Depot ("Home Depot"). Plaintiff appeared
through counsel Daniel J. Cohen. Defendants Home
Depot and Home Depot U.S.A, Inc., appeared
through counsel Daniel O. Herrington. The Court
deferred ruling on the motion at the hearing in order
to provide Home Depot the opportunity to file a reply
brief. The Court has reviewed the reply brief, and is
now prepared to rule.

1. Background Information

This is a personal injury case in which Plaintiff
alleges he was struck by falling merchandise while
shopping at a Home Depot Store. Home Depot seeks
a protective order preventing Plaintiff from deposing
Larry Mercer, who is Home Depot's Vice-President
of Operations. Plaintiff seeks to depose Mr. Mercer
regarding Home Depot's nationwide operations and
whether there is an inherent risk to employees and
customers stemming from Home Depot's warehouse-
style operations.

1. Standard for Ruling on a Motion for Protective
Order

Document 375
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Federal Rule of Civil Procedure 26(c) provides that a
court, upon a showing of good cause, "may make any
order which justice requires to protect a party or
person from annoyance, embarrassment, oppression,
or undue burden or expense.” The party seeking a
protective order has the burden to show good cause
for it. Reed v.. Bemners, [93 FR.D. 689, 691
(D.Kan.2000). To establish good cause, that party
must make "a particular and specific demonstration
of fact, as distinguished from stereotyped and
conclusory statements.” Gulf Qif Co. v. Bernard, 452
U.S. 89, 102 n. 16, 101 S.Ct. 2193, 68 L.Ed.2d 693
(1981}. The decision to enter a protective order is
within the court's discretion. Thomas v. It Bus.
Muach,, 48 F.3d 478, 482 (10th Cir.1993).

II. ANALYSIS

A. Is Home Depot Entitled to a Protective Order
Based on Mr. Mercer's High-Level Position and Lack
of Knowledge About Plaintiff's Accident?

Home Depot contends it is entitled to a protective
order because Mr. Mercer is a high-level executive
who has no knowledge specifically related to
Plaintiff's accident. Home Depot argues that Plaintiff
has no need to depose Mr. Mercer regarding any risk
to employees and customers stemming from Home
Depot's warehouse-style operations given that
Plaintiff has already noticed the deposition of a
lower-level corporate representative regarding this
very same topic. According to Home Depot, Plaintiff
must show that he cannot obtain the information he
desires through less intrusive means than deposing a
corporate vice-president.

Plaintiff argues that he is entitled to take Mr.
Mercer's deposition because he is in charge of
nationwide operations and Plaintiff has the right to
depose  individuals  whose  decision-making
responsibility extends that far. Plaintiff also claims
that he has been trying for to months to obtain the
depositions of Home Depot's lower-level managers,
and that he did not notice Mr. Mercer's deposition
until] Home Depot unexpectedly canceled their
depositions.

*2 The Court holds that Plaintiff is entitled to depose
Mr. Mercer. Plaintiff does not have the burden to
justify his decision to depose Mr. Mercer. Rather,
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Home Depot has the burden to show that good cause
exists to prevent the deposition from going forward
in order to "protect a party or person from annoyance,
embarrassment, oppression, or undue burden or
expense.” Fed.R.Civ.P. 26(c). The Court does not
find that Home Depot has met this burden. Home
Depot simply has not demonstrated how either it or
Mr. Mercer will be annoyed, embarrassed, oppressed,
or subjected to undue burden or expense if Plaintiff is
allowed to depose Mr. Mercer.

In addition, the Court finds this case distinguishable
from Thomas v. Int'l Bus, Mach., 48 F.3d 478 (10th
Cir.1995) and Gazaway v. Makita UUSA, Inc, No. 97-
2287-JWL, 1998 WL 219771 (D.Kan. April 16,
1998), upon which Home Depot relies. In Thomas, an
employment discrimination case, the Tenth Circuit
held that the district court did not abuse its discretion
in granting a protective order to prevent the
deposition of a the corporate defendant's chairman.
48 F.3d at 483-84. In so ruling, the Tenth Circuit
relied upon, infer alia, the chairman's lack of
knowledge about the plaintiff and her work
performance. Jd, at 483, In addition, the defendant
demonstrated that the deposition would impose
"severe hardship” on the chairman. /d.

Similarly, in Gazaway, another employment
discrimination case, Magistrate Judge Rushfelt
concluded that the defendant was entitled to a
protective order to prevent the deposition of its
former president. There, the defendant demonstrated
that it would be "unduly burdensome and expensive"
to produce the witness for his deposition in Kansas

City, rather than Japan, where he resided. Gazaway,
1998 WL 219771, at *3. The defendant also -

established that the witness bad "no personal
knowledge as to the plaintiff or the criteria used to
implement the reduction in force at issue. Jd In
addition, Judge Rushfelt held that Plaintiff’s
deposition notice violated the rule that the deposition
of a corporate defendant or its officers should take
place at its principal place of business. Significantly,
Judge Rushfelt ruled that in the event the deponent
were to return to the United States, where the
deposition would not be burdensome, Plaintiff could
depose him. Id.

In contrast, in this case, Defendant has made no
showing of "severe hardship" or "undue burden.”
Moreover, there is no assertion that Mr. Mercer lacks
knowledge of the topic about which Plaintiff secks to
depose him, While Mr. Mercer may lack knowledge
of Plaintiff's injuries and his accident, Home Depot
does not claim that he also lacks knowledge about
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any risk to employees and customers stemming from
Home Depot's warehouse-style operations. Rather,
Home Depot merely asserts that other, lower-level
employees also possess this information. Finally,
there is no issue in this case about the deposition
being taken in an improper or burdensome location,
Mr. Mercer's deposition was noticed to take place at
Home Depot's principal place of business where Mr,
Mercer works.

*3 In sum, the Court does not find that Home Depot
is entitled to a protective order on the basis that Mr.
Mercer is a high-level executive who lacks
knowledge of Plaintiff's accident.

B. Is Home Depot Entitled to a Protective Order
Based on Insufficient Notice?

Home Depot alse contends that it is entitled to a
protective order because Plaintiff did not provide at
least five days notice of the deposition as required by
D. Kan. 30.1. Plaintiff concedes that he did not
provide Home Depot with the required five days
notice. He contends, however, that the short notice
was necessitated by Home Dept's unexpected, last-
minute refusal to comply with its prior agreement to
produce certain corporate managers for their
depositions.

The Court finds that this issue is now moot inasmuch

as the noticed deposition date has passed. The Court
will, however, require Plaintiff's counsel to comply
with the notice provision of D, Kan. Rule 30.1 when
he re-notices Mr. Mercer's deposition.

IT IS THEREFORE ORDERED that the Motion for
Protective Order Quashing Deposition " Notice of
Larry Mercer (doc. 173) filed by Defendant Home
Depot, Inc., d/b/a/ Home Depot, is denied.

IT IS SO ORDERED.
2002 WL 485661 (D.Kan.)
Motions, Pleadings and Filings (Back to top)

. 2:00CV02285 {Docket)
{Jun. 27, 2000}

END OF DOCUMENT

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.




Case 2:03-cv-00294-DAK  Document 375

Not Reported in F.Supp.
1998 WL 219771 (D.Kan.), 8 A.D. Cases 330
(Cite as: 1998 WL 219771 (D.Kan.))

P
Motions, Pleadings and Filings

United States District Court, D. Kansas.
Jeffrey W. GAZAWAY, Plaintiff,
MAKITA USA,VfNC., Defendant.

No. Civ.A. 97-2287-JWL.
April 16, 1998.

Denise M. Anderson, Anderson Platts Law Firm,
Kansas City, MO, for Jeffrey W Gazaway, plaintiff.

Joyee R. Rosenberg, Spencer, Fane, Britt & Browne,

Kansas City, MO, Mark P Johnson, Rowdy B.
Meeks, Sonnenschein, Nath & Rosenthal, Kansas
City, MO, for Makita USA Inc, defendant.

MEMORANDUM AND ORDER
RUSHFELT, Magistrate J.

*1 The court has before it Defendant Makita's
Motion for a Protective Order Pursuant to Rule 26(c)
(doc. 36). It seeks an order to forbid plaintiff from
deposing Kenji Karube, its former president. It
contends the deposition would cause undue burden
and expense within the meaning of Rule 26{c){(1). It
also suggest§ plaintiff gave defendant insufficient
notice of the deposition and thus. violated the
guidelines attached to the Scheduling Order.
Plaintiff opposes the motion.

In this case plaintiff alleges defendant wrongfully
terminated his employment as a salesman and thereby
violated the Americans with Disabilities Act.
Defendant denies the allegations. It states it
terminated plaintiff for a legitimate business purpose
in reducing the number of employees in its work
force,

On January 30, 1998 plaintiff provided defendant by
FAX with a notice to depose Kenji Karube on
February 6, 1998. The notice requested defendant to
produce Mr. Karube for his deposition at the law
office of counsel for plaintiff in Kansas City,
Missouri.  On February 11 defendant filed the

Y
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present motion for a protective order.  The court
finds the motion moot as to the scheduled date of
February 6. The question remains, nevertheless,
whether the deposition should otherwise be
prohibited.

Kenji Karube was president of defendant Makita
U.S.A,, Inc. He now serves as general manager of its
parent company. He resides in Japan. Plaintiff
characterizes him as "the sole individual available
who has any knowledge of the decisions surrounding
the alleged reduction in force." Mr, Karube made
the decision to reduce the work force.  Plaintiff
explains the late timing of the deposition and the
shortness of the notice to be the result of failure by
defendant to identify Mr. Karube either in initial
disclosures or otherwise. Upon deposing two
corporate managers of defendant on January 29,
1998, plaintiff learned that Karube had made the
decision for the reduction.

In support of its motion defendant has filed the
atfidavit of Kenji Karube. It states the following:
Mr. Karube served as president of defendant from
December 1995 to November 1997. He now serves
as general manager of Makita Inc., the parent
company of defendant. Mr. Karube has no personal
knowledge of any of the alleged events surrounding
the termination of the employment of plaintiff.
Karube has no personal knowledge about the criteria
defendant used to lay off émployees,  As then
president of defendant, he only evaluated and

- approved the overall plan of reduction, but did not -

select the sales representatives to be laid off. In his
present job Karube works 60 to 70 hours per week.
His principal place of business is Anjo, Japan, He
remains in Japan except for "very infrequent business
trips to the United States." A trip to the United
States for his deposition would be "extremely
burdensome and disruptive" to his work.

Plaintiff disputes the affidavit of Kenji Karube and
suggests that it be disregarded for lack of
truthfulness.  To support this suggestion, plaintiff
submits 2 memorandum dated August 2, 1996, from
Gary Houck, vice-president of defendant to Karube
as  president. Plaintiff's  Supplemental
Response/Surreply to Defendant’s Motion for a
Protective Order, Ex. A (doc. 48). It refers to a prior
discussion between them about consolidating Kansas
City "into one territory." It reports that plaintiff has
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less seniority than another person and "has also been
struggling to make his number." It discusses the
possibility of hiring a retail service representative in
St. Louis and having one in Kansas City. It then
requests that "we hire a 2nd retail service
representative in the Chicagoe Metro area." At the
bottom of the page is a handwritten nole by an
unidentified author: "(illegible) Buck Gazaway has
smaller territory."

*2  Plaintiff apparently reads more into the
memorandum of Mr. Houck than does the court.
The court does not find it inconsistent with the
affidavit of Kenji Karube. Nor does the court find
the affidavit untruthful. The Houck memorandum
merely reflects a prior discusston about Kansas City
as a territory, reports facts about plaintiff and others,
and requests approval for hiring someone in Chicago.
The memorandum neither requests nor necessarily
engages any participation by Karube in a decision
about the future employment or termination of
plaintiff Gazaway. In his affidavit Karube says he
has no personal knowledge of the "events
surrounding the ending of Jeffrey Gazaway's
employment with Makita U.S.A,, Inc," of "any
performance evaluations he may have received at
Makita U.S.A., Inc.," or of the criteria defendant used
"to lay off employees." The court construes the lack
of "personal knowledge" by Mr. Karube to refer to an
absence of personal perception or first-hand
knowledge. This contrasts with knowledge gained
by hearsay or the reports of other persons. Karube
admittedly evaluated and approved a policy decision,
an "overall plan to reduce the workforce." This does
not necessarily equate to participation in further
decisions by management to determine which
employees would be terminated or what criteria
would be used. The court finds no reason to
discredit the affidavit.

In discussing the motion, the parties have cited only
one case: Thomas v, International Business
Machines, 48 F.3d 478 (10th Cir .1993). In an age
discrimination case the court there wupheld a
protective order to block the deposition of the
chairman of the corporate defendant. Plaintiff had
argued that the deposition was critical, because the
deponent had authored a policy designed to
discriminate against older employees. The court first
noted that the notice of the deposition violated a local
rule, requiring notice of five days for deponents
outside the jurisdiction. It further observed that the
deposition would have violated the general principle
that a corporation through its agents and officers
should ordinarily be deposed at its principal place of
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business.  The court highlighted the fact that an
affidavit by the deponent confirmed his lack of
knowledge about the plaintiff and his work
performance for defendant. It also noted that
plaintiff had failed to depose any other corporate
personnel for the information she was seeking from
the chairman.

The court finds Thomas helpful to the motion here.
First, the Deposition Guidelines incorporated into the
Scheduling Order require notice of ten calendar days
for a deposition, absent leave of court or agreement
of counsel for a shorter period. In this instance
plaintiff provided notice of only seven calendar days.
Plaintiff has not adequately supported her blame of
defendant for the lateness of the scheduling. Nor hag
he shown that a failure to identify Karube violated a
duty for initial disclosures. Nor has plaintiff
adequately explained why he waited until late
January to depose the corporate managers.

*3 Second, defendant has adequately demonstrated
that it would be unduly burdensome and expensive to
produce Kenji Karube for deposition in Kansas City,
Missouri. It would require roundtrip transportation
between Japan and Kansas City. Plaintiff has shown
no crucial need for the deposition. He already has
testimony from the managers that the layoff was the
result of a general policy decision by Karube to
reduce the work force. The affidavit demonstrates a
lack of personal knowledge, however, as to what
criterion was used to implement the reduction. It
also shows a lack of personal knowledge by Karube
about plaintiff and his work performance. The court
can reasonably infer from the affidavit that the
proposed deposition would disrupt the work of the
deponent, with little if anything of consequence to be
gained from it. The deposition as scheduled would
also violate the principle, set forth in Thomas, that
depositions of a corporate defendant or its officers
should generally be taken at its principal place of
business.

Third, plaintiff has failed to convince the court that
the deposition of Mr. Karube is in any way critical to
this case. THe apparently had no specific role in the
decision to terminate plaintiff. — Determining and
evaluating an overall policy for reduction in force
does not constitute discrimination. The management
persomnel or supervisors over plaintiff apparently
determined the criteria for who should be terminated
and why plaintiff was selected. Plaintiff has not
shown why discovery from them has not or could not
be obtained.
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If any critical need for the deposition of Mr, Karube
exists, which plaintiff has failed to demonstrate, he
may pursue it upon written questions; if indeed
sufficient time remains for that procedure, Rule 30,
of course, authorizes depositions upon wiitten
questions.  Another possibility, perhaps less likely,
would be to depose Mr. Karube when he returns to
the United States for one of his infrequent trips. The
court does not propose or even suggest, however, that
trial of this case will be continued for his deposition.
It is merely ieaving open the possibility for plaintiff
to pursue an alternative procedure for the deposition,
if it can be accomplished within the time remaining
before trial.

For the foregoing reasons the court deems moot in
part and otherwise sustains in part and overrules in
part Defendant Makita's Motion for a Protective
Order Pursuant to Rule 26(c} (doc. 36), as herein set
forth,

IT IS SO ORDERED.
1998 WL 219771 (D.Kan.), 8 A.D. Cases 330
Motions, Pleadings and Filings (Back te tep)

. 2:97CV02287 {Docket)
(Jun. 12, 1997)

END OF DOCUMENT
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